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ADVERTISEMENT. 


(jNthe  publication  of  a  second  annual  volume; 
the  Reporter  cannot  let  slip  the  opportunity  of 
returning  thanks  for  the  very  kind  assistance  which 
he  has  received,  is  well  from  the  officers  of  the  court, 
as  from  the  gentlemen  who  have  been  concerned  in 
the  cases  reported. 

With  respect  to  his  mode  of  reporting,  it  is  not 
necessary  to  repeat  the  design  which  he  has  had  in 
view.  He  should,  for  his  own  part,  consider  that  report 
as  the  best  which  details  the  case  and  the  arguments  in 
the  most  concise  manner,  and  which  conveys  a  clear 
and  accurate,  V£t  brief  exposition  of  the  judgment* 
He  has,  probably,  not  quite  succeeded  in  attaining  this 
end,  and  has*  too  many  times,  erred  on  what  may 
be  called  the  safer  side ;  yet,  he  hopes,  that  there 
will   be  found,    in  the  present  publication,    suffi- 

a  2 


JV  ADVERTISEMENT* 

cicnt  evidence  of  general  accuracy,    as  well  as  some 
signs  of  actual  and  potential  improvement. 

Many  cases  of  practice  will  be  found  in  this  vo* 
lume  which  are  not  extant  in  other  works,  and  to 
such  cases  the  Reporter  will  always  give  a  parti- 
cular  attention ;  for  practice  is  the  mere  creature  of 
the  court,  and  can  only  be  settled  by  frequent  de- 
cisions, which,  unless  they  are  publicly  recorded, 
are  lost  to  the  profession. 


tlsf  Aor.  1805. 
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ATTORNEY  GENERAL. 

THE  HONOURABLE  SPENCER  PERCElVAL. 

SOLICITOR  GENERAL, 

SIR  THOMAS  MANNERS,  SUTTON,  promoted  to  the  Exchequer. 
SIR  VICARY  G1BBS>  knighted,  and  appointed  Solicitor  General  in 
Hilary  Term. 
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CASES 

ARGUED  AND  DETERMINED 

tn  the  Court  of  King's  Bench, 
IN  MICHAELMAS  TERM, 

In  the  45th  Year  of  George  III. 


Doe  oo  the  Demise  of  Perbibg  and  Cadell  against         iao4. 
Heath.— Nop.  7«  "r 


I*  ejectment,  where  the  plaintiff  claims  title,  under  an  assignment 
/or  the  benefit  of  creditors,  on  unstamped  paper,  under  the  Lords' 
Act,  32  Geo.  II.  c.  28,  the  plaintiff  must  prove  the  rules  of 
court  for  the  bringing  up  of  the  prisoner,  and  for  his  discharge, 
*r,at  Uast,  thejormer  rule.  For,  unless  there  is  a  rule  to  bring 
*p  the  prisoner,  the  court  has  no  power  to  order  his  discharge, 
sndthe  assignment  is  not  valid,  under  the  above  act,  without  a 
stamp. 

THIS  was   an  ejectment  for  four  messuages,  &c.  at    1)o1  <*em. 
Lemisham,  in  Kent,  tried  at  Maidstone  last  summer  as-      Cadxli. 
rizes,  before  Mr.  Serj.  Runn  incton.    The  lessors  of  the       *er,«* 
plaintiffs,  who  were  the  sheriff  of  Middlesex,  claimed 
trader  an  assignment  to  them,  for  the  benefit  of  the  ere* 
foors  of  the  defendant,  who  bad  been  a  prisoner  in  exe- 
cution, in  the  custody  of  the  said  sheriff,  for  debt  on  a 
bail-bond.    The  plaintiff  '$  counsel  offered  to  prove,  at 
the  trial,  that  the  prisoner,  Heath,  had  petitioned  to  be 
trough t  up  under  the  Lords9  Act,  S3  Geo.  II.  o*  88,  Us 
»•  24.  A 


Heat.. 


£  Casts  w  B.  R.  in  Michaelmas  Term, 

J8U.  be  discharged  out  of  custody ;  and  his  petition  was  pro— 
Dot  dem.  duced.  He  offered  also  to  prove,  his  amendment  of  th» 
PiRaiNo  and  schedule  in  court:  to  prove  the  execution  of  the  assign— 
vernu  ment  by  the  attesting  witness;  and  to  shew  the  defendant 
to  have  been  liberated  in  consequence  thereof.  He  proved 
also,  that  the  defendant  came  up  in  pursuance  of  a  paper, 
served  at  the  office,  though  not  examined.  This  was 
the  rule  for  bringing  him  up  only,  not  for  hit  discharge. 
The  defendant's  counsel  objected  to  the  reading  of  the 
assignment,  because  it  was  upon  unstamped  paper.  The 
above  evidence  was  offered  to  shew  that  the  prisoner  was 
discharged  under  the  Lords'  Act ;  arid,  by  the  17th  sec- 
tion, it  is  provided  that  po  stamp  shall  be  necessary  on 
any  such  assignment.  The  learned  Judge,  however, 
nonsuited  the  plaintiffs  upon  the  ground,  that  the  rule  of 
court  or  Judge's  order  for  the  defendant's  discharge  not 
being  produced,  the  assignment  was  not  admissible,  for 
want  of  4  stamp.  For,  without  an  order  of  the  court,  it 
did  not  appear  that  it  was  an  assignment  under  the  Lord*' 
Act.    The  point  was  accordingly  saved,  and 

Marry  att,  for  the  plaintiff,  now  moved  to  set  aside 
the  nonsuit,  urging  that  the  order  for  the  discharge  of  the 
prisoner  was  considered  in  the  act  as  a  matter  subse- 
quent to  the  assignment,  and  therefore  could  not  be 
requisite  to  give  validity  to  it. 

But,  by  the  Court.  "  There  was  no  proof  given  of 
Any  act  done  by  the  court.  You  should  have  produced 
both  the  orders  of  the  court.  Perhaps,  if  yon  bad  pro- 
duced the  rule  of  court  for  the  prisoner's  being  brought 
up  to  obtain  his  discharge,  the  proof  of  his  being  at 
large  afterwards,  might  have  been  sufficient  evidence 
from  which  to  have  presumed  a  regular  order  or  rule  of 
court  for  the  prisoner's  discharge;  but,  admitting  that  to 
be  proved,  and.  the  assignment  also, ,  yet  there  would  be 
B0  proof  of  a  lawful  act  of  the  court  to  warrant  the  pri- 
soner's discbarge,  under  the  terms  of  the  scVof  parlia- 
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meat;  ad  the  assignment  itself  is  good  for  nothing,  un-        1804« 

teas  it  ig  made  strictly,  according  to  the  terms  of  the  act."     Bob  dem. 

-.  Pibrino  «n4 

Rule  nisi  refused.         Cadbll 

Mrnu 
Heats* 


Robinson  against  May. — Not?.  8. 

Tkougk  it  may  be  the  duty  of  all  persons  to  give  information  to 
towtjesty's  proper  officers  concerning  abuses,  yet  if  one  vrite 
(farther  in  a  letter  to  such  officer,  that  he  is  doing  some- 
thug  to  the  prejudice  of  his  majesty's  service,  which  is  not 
true,  this  i$  sufficient  evidence  of  a  malicious  intention  ;  and 
there  no  excuse  i$  set  up  by  the  defendant,  the  jury  may  weU 
M  him  guilty*  thouglt  there  be  no  other  publication  and  no 
farther  proof  of  malice.  What  is  a  malicious  publication,  it  is 
far  the  jury  4v  determine* 

JN  case  for  publishing  a  libel,  tried  at  the*  lost  assizes  for 
Suffolk,  before  Heath,  J.  the  libel  proved  was  an 
anonymous  letter,  written  by  the  defendant  to  Sir  Evan 
N«pMB,  for  the  Lords  Commissioners  of  the  Admiralty, 
in  which  be  slated  that  the  plaintiff  had  taken  upon  him- 
self tograqt  protections  to  certain  mates  of  vessels,  that 
be  was  in  fact  not  a  magistrate  for  the  seaport  town.,  and 
had  no  power  to  do  so,  but  that  this  was  to  the  prejudice 
of  bis  majesty's  service.     In  this    letter  the  defendant 
stated  the  names  of  certain  mates,  and  of  their  ships,  for 
which  he  said  such  protections  bad  been  granted.    The 
protection  alluded  to  is  granted  usually  to  the  mates  of 
ships  in  the  Greenland  fishery,  and  other  trading  vessels, 
by  a  magistrate,  npen  oath  jnade  by  the  captain   that 
the  bearer  is  his  mate.    Tbe  Admiralty  Board  immedi- 
ately sent  to  tbe  regulating-officer  at  Yarmouth  to  make 
inquiry  into  the  fact;  and  he  applying  to  the  defendant 
himself  and  .to  others,  and  finding  that  there  was  no  truth 

a  2 
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iae4-       ia  the  charge,  Sir  JB.  Nepean  gave  up  the  letter,  and  di« 
Bobihson    rected  an  action  to  be  brought.    The  defendant' %  counsel, 
JJ™'       at  the  trial,  called  no  witnesses  ,*  but  insisted  that  the 
plaintiff'  had  not  sufficiently  proved  a  malicious  publica- 
tion, since  this  was  only  a  confidential   communication 
to  the  proper  officer  to  whom  information  ought  directly 
to  be  sent,  and  there  was  no  other  proof  of  any  malicious 
intention,  or  of  any  further  publication.    The  case  was 
left  to  the  jury  by  the  learned  judge,  and  they  found  a 
verdict,  guilty.   Sellon,  Serj.  now  moved  for  a  new  trial, 
pn  the  above  grounds,  and  also  in  arrest  of  judgment. 
He  cited  Lake  v.  King,*  and   Rex  v.  Bailey,\  to  shew 
that  a  communication,  concerning  abuses  made  to  proper 
public  officers,  is  not  a  malicious  publication  of  a  libel. 
Lord  Ellenborouoh,  C.  J.   observed,  that  those  were 
cases  in  which  it  was  the  duty  of  the  defendants  to  make 
tuch  communications  or  complaints,  but  that  this  might  be 
merely  an  officious  interference.     Uf>on  inquiry,  it  ap- 
peared that  the  defendant  was  a  magistrate,  and  might 
grant  the  protections  himself;  and  Erskin  e,  amicus  curia, 
mentioned  a  case  which  occurred  just  before   he  was 
called  to  the  bar,  in  which  one  being  about  to  be  mar- 
ried to  the  defendant's  sister,  he  (the  defendant)  wrote  to 
her,  desired  her  not  to  marry  the  plaintiff,    and  stated 
circumstances  to  his  discredit;  and  there  Lord  C.  J.  De 
Grey  said,  that,  if  the  publication  was  only  to  the  sister, 
it  would  not  be  a  libel, 

Lord  Eliknborough,  C.  J.  thought,  that,  being  to 
his  sister,  it  might  be  considered  as  his  duty. to  write 
to  her,  and,  even  here,  he  said,  it  might  be  considered  as 
the  duty  of  every  person  to  communicate  to  his  majesty's 
servants  every  circumstance  of  this  kind,  which  might  be 
prejudicial  to  the  interest  of  his  majesty's  service.  He 
also  doubted  whether  the  Board  of  Admiralty  drd  right 
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io  suffering  the  paper  to  go  out  of  their  hands,  since  it  190*. 
might  tend  to  discourage  the  giving  of  information  con- 
cerning abases.  But  as  to  the  question  of  malicious  publi- 
cation or  not,  it  was  entirely  with  thejury;  and  the  absence 
of  all  ground  for  the  representation  was,  he  said,  sufficient 
proof  of  malice  where  n\j  excuse  was  offered,  in  evidence 
on  the  part  of  the  defendant. 

On  the  motion  in  arrest  of  judgment,  the  Court  held 
that  it  was  matter  of  libel,  if  properly  averred  and  stated 
in  the  declaration,  and  Sellox  took  nothing  by  either  mo- 
tion. 


Day-rules. — liov.  8 


Where  a  prisoner  applies  for  day-rules  beyond  the  usual  time,  and 
obtains  them,  and  it  is  necessary  to  apply  for  longer  time,  in  the 
same  term,  the  court  will  require  Aim  to  state  how  he  has  employ- 
id  the  time  before  granted. 

D  ARROW  having  moved  for  nine  day-rules  for  a  priso-   Day-kim 

ner,  the  court  would  only  grant  four  days,  and  said, 
that  he  must  apply,  after  that  time,  for  further  rules,  if 
necessary  ;  but  that  he  ought  to  state  in  his  affidavit  for 
obtaining  such  further  rules,  how  he  employed  the  four 
Ays  now  granted. 


Jones  against  Vaughah  and  Hall. — Nov.  8. 


I»  trespass  against  a  constable,  where  there  is  a  demand  of  the 
perml,  ormcopy  of  the  warrant,  under, statute  24  Geo.  {I.  cf 
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180*'  44,  which  ought  to  he  complied  with  in  six  doys>  yet  if  the  plain- 

Jo  n  ss  tiff  doe*  not  proceed^  it  is  sufficient  if  it  be  complied  with  before  the 

™  action  brought. 


vertut 

AUGHJ 

etoL 


A  CTION  of  trespass  against  the  defendants,  for  break- 
ing and  entering  the  plaintiff's  dwelling-house,  and 
taking,  seizing,  and  killing  two  of  his  dogs.  The  defendants 
justified,  as  constables,  under  the  warrant  of  a  magistrate 
direc Ling  them  to  search  for  dogs,  under  the  game  law*. 
The  plaintiff  proved  a  notice  to  the  defendants  under  the 
statute  €4  Geo.  II.  c*  44,  s.  6,  demanding  €f  a  copy  or 
perusal  of  the  warrant  of  tl^'justice."     Eight  days  after 
the  service  of  this  notice,  the  attorney  for  the  defendant 
went  to  the  plaintiff's  house,  and  shewed  him  the  war- 
rant, and  the  action  was  not  commenced  till  afterwards. 
At  the   trial,   at  the  last  assizes  for    Hereford,  before 
Lawrence,  J.  it  was  insisted,  that  the  justice  ought  to 
have  been  joined  in  the  action,  under  the  provisions  of  the 
above  act,   and,  the  learned  judge  being  of  that  opinion^ 
thejury  gave  a  verdict  for  the  defendants. 

Jervis,  for  the  plaintiff,  now  moved  to  set  aside  the 
verdict,  and  that  a  new  trial  might  be  had,  "  There 
was,"  he  said,  tc  a  period  of  time,  when,  most  clearly, 
the  action  might  have  been  brought  against  the  consta- 
bles without  joining  the  justice,  'namely,  during  the  in- 
terval between  the  sixth  day  after  the  demand  and  the 
time  of  producing  the  warrant;"  but  the  question  was,  here, 
whether  the  demand  must  strictly  be  complied  with  dur- 
ing the  six  days,  or  the  plaintiff  neglecting  to  proceed,  after 
waiting  for  that  time,  the  defendant  might  avail  himself 
of  such  delay,  by  afterwards  complying  with  the  demand 
at  any  time  before  the  suit  was  actually  commenced. 
The  question  arises  on  the  following  words  of  this  act, 
4  No  action  shall  be  brought  against  any  constable,  &c. 
until  demand  made  in  writing,  of  the  perusal  and  copy  of 
such  warrant/ and  the  same  hath  been  refused  or  neglected 
for  the  space  of  six  days  after  such  demand  ;  and  in  case 
of  such  demand  and  compliance,  by  shewing  the  said  war- 
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rant  to  and  permitting  a  copy  thereof  to  be  taken  by  the  18°-*- 

party  demanding  the  same/  then  the  act  directs  a  verdict  j0nh 

to  passfor  the  defendant,' &c.  From  these  words, '  in  case  of  Va*™ * 

aci demand  and  [swcA]  compliance,'  the  warrant  onght  to  ctaL 
be  produced  within  the  six  days,  and  it  is  not  sufficient  to 
produce  it  after,  though  it  be  produced  before  the  action 
brought" 

Lord  Ellenbobough,  C.  J.  "  I  do  not  think  that 
the  word  such  must  necessarily  be  joined  with  the  word 
compliance,  in  that  sentence,  though  it  must  with  the  Word 
demand;  no  inconvenience  can  arise  to  the  party  from 
delay,  in  being  driven  off  beyond  the  time  when  the 
month's  notice  is  to  be  given  to  the  justice ;  [such  an  in- 
convenience was  suggested]  because  that  must  arise  entirely 
from  your  own  fault. 

It  was  insisted  also  at  the  trial,  that  shewing  the  war- 
rant was  not  sufficient,  but  that  the  defendant  should  give 
icopy.  It  was  contended,  i  contra,  that  the  act  did  not 
tfrect  a  copy  to  be  given,  but  only  that  it  should  be  per- 
mitted to  be  taken. 

Lord  Ellenborough,  G.  J.  observed,  that,  here, 
the  demand  itself  was  for  a  copy,  or  perusal  of  the  war- 
rant, and  so  the  question  did  not  arise. 

Rule  nisi  refused. 


BoNKEft  agatitst  Charlton.— -Nov.  §. 


Were  iber&ict  is  tafonjbr  ajixed  sum,  subject  to  ah  arbitration, 
«d  tie  arttfrafor*  through  mistake  of  his  paver,  award*  * 
fe/grtnt*  to  fft*  pUxntiff,  the  court  vitipenhit  the  pitta  ttf, 
<P»  toting  la  uter  the  judgment  for  tht  item  in  the  ifenfartji 
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10M.  the  arbitrator  stating  in  an  affidavit  that  he  considered  am 

BoNmm  the  subject  matter  of  the  cause  referred. 


vertus 

CffAftLTOlT. 


TN  this  case!  the  rule  obtained  to  shew  cause,  why  th 
verdict  should  not  be  entered  up  for  SOl.  being  tb 
sum  mentioned  in  the  verdict,  although  the  arbitrator 
had  awarded  70l.  having  power  only  over  SOl:  was  noi 
made  absolute ;  upon  an  affidavit  that  they  (the  arbitrators 
had  considered  only  the  subject  matter  referred  to  them 
namely,  what  damage  had  been  done  to  a  certain  farra 
and  that  the  sum  of  701.  they  awarded,  because  thej 
thought  it  a  fair  and  reasonable  compensation  for  the  in- 
jury. #  [See  the  case  in  Smith's  Rep.  44  Geo.  III.  p.  369*] 


The  Kino  against  the  Mayor  of  Glamorgan.— Nov.  8. 

Where,  on  a  mandamus  to  admit  a  freeman,  the  party  pleads, 
and  damages  and  costs  are  given  to  the  prosecutor,  he  is  entitled 
to  levy  in  execution  for  the  sherifs  poundage  also,  under  43  Geo, 
III.  c.  46. 

Tfce  Ki*«    QN  a  rule  against  the  sheriff  of  Glamorgan  to  return  a1 
Mayo*  of  writ  of fi.  fa.  and  a  motion  for  an  attachment,  the  que*. 

enMoaoA*.  tjon  wa8^  whether  the  sheriff  ought  not  to  have  levied  thi 
poundage,  under  the  statute  43  Geo.  III.  c.  46,  as  we 
as  the  damages  and  costs  recovered,  on  an  issue  upon 
mandamus  to  admit  a  freeman  to  the  borough  of  Glamor* 
gan. 

Gibbs,  for  the  prosecutor,  contended  that  this  issue 
upon  a  mandamus  was  an  action  within  the  meaning  of 
that  act;  for  by  the  statute  9  Anne,  c.  2,  "  as  often  ajj 
any  writ  of  mandamus  shall  be  issued,  it  shall  be  lawful 
for  any  party  to  plead  therein,  as  if  the  party  had  brought 
his  action  for  a  false  return ;"  and  the  same  statute,  s»  3, 
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provides,  that,  "  if  any  damages  be  recovered  under  this       18Mb 

act,  the  party  shall  not  be  liable  to  be  sued  in  any  other    yht  kih« 

aetioMorsuit.  M^of 

Glamoroam, 

The  Court  were  of  opinion  tbat  this  was  an  action 
within  the  43  Geo.  III.  c.  46,  since  it  partook  so  much 
ofthenatnre  of  an  action,  that  the  defendant  was  to  pay 
one  shilling  damages,  and  costs,  to  the  party  prosecut- 
ing; and  that,  therefore,  the  sheriff  must  levy  for  the 
poundage. 


Rams  against  To wnsend  and  Another. — Nov.  9. 


#  «  mm  in  his  ozsn  soil  erect  a  thing  which  is  a  nuisance  to  ano- 
ther, as  by  stopping  a  nvulet9  and  so  diminishing  the  water 
used  by  him  for  his  cattle;  the  party  injured  may  enter  on  the 
ioUofthe  other  and  abate  the  nuisance,  and  justify  the  tres- 
jw*;  and  this  right  of  abatement  is  not  confined  merely  to 
nuisances  to  a  house,  to  a  mill,  or  to  land.  The  cases  put  in  % 
Roll.  Ab.  144,  b.  Nuisance,  Reformation,  (S.J  are  only  put 
tyvag  of  instance. 

^RESPASS,  for  breaking  and  entering  the  plaintiff'*      Ra«»» 

close,  called  the  Mill-pond  Meadow,  in  Dunsborne  Tow»«hi 
^Hofc,  Gloucester,  and  pulling  down,  demolishing,  and  flaAAnatlw, 
feroying  a  certain  dam  there  erected,  for  the  purpose, 
°' supporting,  making,  and  containing  a  certain  fish- 
P°m1;  whereby  the  water  did  run  and  flow  out  of  thei 
said  pond,  and  the  plaintiff  lost  the  water  thereof,  &c. 
™e*s,  1st,  Not  guilty,  and  several  pleas  in  justification  ; 
***•  1st.  That  one  Giles  Haines  was  seised  in  fee  of  three 
noses,  Sec.  in  Daglingwortht  in  the  said  county,  and  that 
a  certain  rivulet,  or  stream  of  water,  from  time  whereof, 
*c«  until  the  wrongful  obstruction  after  mentioned,  ran 
«<i  flowed,  &c.  from  the  said  close  of  the  plaintiff,  iu 
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iS04.        which,  &c.    through  divers  lands  unto  and   into,    an< 
^~Ti      through  the  said  closes  of  the  said  G.  H.  for  the  use   o 
versut       the  tenant  and  tenants  of  the  said  closes,  for  the  watering 
»nd  Another.  °f  his  anc^  *he\r  cattle  from  time  to  time,  feeding  anc 
depasturing  thereon  ;  and  that,  before  the  time  when,  &c 
and  on,  &c.  the  said  dam  was  wrongfully  put,  &c.  and; 
at  the  said  times,  when,  &c.  wrongfully  remained,  and 
was  in  the  said  close  of  the  plaintiff,  upon  and  across  the 
channel  of  the  said  rivulet,  and  penning  up,  confiningj 
and  obstructing  divers  large   quantities  of  the  water  of 
the  said  rivulet,  in  the  said  close  of  the  plaintiff,  inso- 
much that  divers  large  quantities  of  the  waters  of  the 
said  rivulet   were   thereby   wrongfully   prevented   from 
Tunning  from  and  out  of  the  said  close  of  the  plaintiff  unto 
and  into  the  said  closes  of  the  said  G.  IL  as  before  that 
time  they  had,  &c.  and  were  wrongfully  pent  up,  kept, 
and  confined  in  the  said  close  of  the  said  plaintiff,  and 
were  there  evaporated,  absorbed  into  the  earth,  and  lost ; 
and  whereby  the  said  G.  //.  could  not  have  the  use  of 
the  said  rivulet  in  his  said  closes  for  the  watering  of  the 
said  cattle,  at  the  said  time*,  when,  &c.  feeding  and  de- 
pasturing therein,   in  so  ample  a  manner,  &c.  the  said 
defendants,  as  the  servants  of  the  said  G.  H.  and  by  his 
command,  in  order  to  remove  the  said  nuisance,  &c.  broke 
and  entered  the  said  close,  &c.  and  pulled  down,  &c. 
(justifying  the  whole  of  the  trespass)  as  it  was  lawful,  &c. , 
Gdly,  a  like  plea,  as  the  servants  of  one  II.  H. ;  3d  pica,  i 
0  stating  a  prescription   for  the  inhabitants  of  dwelling*  I 

houses  in  Daglingworth,  to  have  the  liberty  of  taking  the 
water  from  the  said  rivulet  in  the  said  parish,  to  their  re*  i 
ppeclive  dwelling-houses  there,  to  be  therein  used  for  the  J 
/  cooking  aud  dressing  of  their  victuals  ;    then  stating  the 

obstructing  a&  before,  whereby  the  defendants  and  the 
other  occupiers,  &c.  could  not  have  the  use  of  the  same 
in  as  ample  a  manner,  and  so  justifying  the  abatemeqjt  of 
the  dam,  &c.  as  a  nuisance.  There  were  other  similar 
plias  to  the  number  of  six  in  the  whole.  Replication,  joining 
issue,  on  not  guilty.  As  to  the  special  pleas,  the  defendant,  I 
de  injuriq  sua  propria,  committed  the  trespasses.    Al*°  * 
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new  assignment ;   Co  which  the  defendant  pleaded  not        1*0** 
guilty,  4c  At  the  trial,  at  the  last  assizes  for  Glou-      bTmim 

cettcr,  the  nuisaoce  being  proved,  the  jury  found  a  ver-  T  wr*,w 

dirt  ibr  the  defendants  on  the  above  pleas.  »a<l  Another. 

Williams,  Serj.  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  the  judg- 
ment entered  up  for  the  plaintiff,  instead  of  the  defendant, 
He  moved  this  upon  the  ground  that  the  defendant,  in  the 
pleas  upon  which  he  obtained  his  verdict,  bad  not  stated 
•  a  nuisance  to  have  existed  of  such  a  nature,  as  by  law 
would  entitle  htm  to  enter  upon  the  plaintiff's  land  to 
abate  it;  but  that  he  should  be  put  to  his  remedy  by  ac- 
tion upon  the  case      He  admitted  that  there  were  many 
precedents  in  practice  of  such  pleas  of  justification,  but 
they  were  never  judicially  before  the  court ;  and,  he  con- 
tended, that  they  were  only  available  where  the  nuisance 
was  to  the  defendant's  house,  his  mill,  or  his  land.    He 
cited  Battrt*  case,*  where  Lord  Coke  says,  nota, "  There 
are  two  ways  of  redressing  a  nuisance,  one  by  action,  and 
in  that  he  shall  recover  damages,  and  have  judgment, 
that  the  nuisance  shall  be  removed,  abated,  or  cast  downA 
as  the  ease  requires ;  or  the  party  grieved  may  enter,  as 
appean  by  17  E.  III.  44 ;  9  E.  IV.  35/-    But  that  ease, 
(Batcris  case)  was  a  quod  permttat,  to  prostrate  a  me> 
snage  erected' to  the  injury  of  the  house  of  the  piairitiff. 
And  in  «d  Rotf*  Abridgment,  144,  pi.  2  arid  3,  it  is  only 
oft,  that  "  If  a  man  in  his  own  soil,  erects  a  thing 
wfaich  is  a  nuisance  to  my  mill,  or  my  house,  or  land,  8cc. 
'nay  stand  oh  my  own  land  and  abate  it ;  9  JE.  IV.  55, 
•>•  So,  I  may  enter  on  his  fend  atid  dbate  the  nuisance, 
andjuatify  the  same  in  ttfesp&w.    c>  E.  IV.  35.    Curia, 
&IV.  5.    Co.  9.     Baten,    55.-JQ>.  5.      Penrudd." 
From  which  the  right  of  abatement  should  seem  to  be 
confined  only  to  the  cases  th*rfc  jttit. 
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im*»  Bat. by  Lord  Ellenborouqu,  Q.J.    «  Those  carta 

Raises      afe  onty  Put  aa  instances.    You  should  come  with  a  very 

ToJJfr,^fD  .strong  case  to  apply  to  enter  up  judgment  for  the  one 

and  Another.  Party  instead  of  the  other,   after  a  verdict.    There  are 

not  abovq  three  cases  reported  in  which  this  was  ever 

done.     We  must  leave  you  to  bring  your  writ  of  error." 

RULE  NISI  REFUSED. 


Stokes  against  Lewis. — Nov.  0. 


Where  an  arbitrator  awarded  m  sum,  together  with  costs  of  the 
award  to  be  paid,  not  exceeding  a  certain  sum,  between 
the  parties,  the  party  to  whom  the  money  was  awarded  was 
ediozced,  upon  taking  out  the  award  and  paying  the  whole  costs, 
to  have  an  attachment  against  the  defendant  for  the  sttt& 
awarded  and  his  share  of  the  costs. 

Stokes      fV*  a  motlon  f°r  *n  attachment  for  non-payment  of 
**""  money  on  an  award,  it  appeared    that  the  arbi- 

trator bad  awarded  the  costs  of  the  Award  to  be  paid, 
not  exceeding  a  certain  sum,  between  the  parties.  One 
of  the  parties  took  out  the  award  and  paid  the  costs,  and 
then  applied  for  an  attachment  for  the  sum  awarded, 
with  half  the  costs,  paid  by  him  for  the  other  party. 

Gareow,  for  the  defendant,  said  that  this  award  was 
uncertain,  and  that  a  voluntary  payment  made  by  one 
party  for  the  other  could  not  make  him,  for  whom  it  was 
paid,  liable  in  assumpsit. 

But  the  eouRT  held  that  tliis  was  certain,  quia  certum 
reddi potest;  and  Wiglby  having  cited  a  case  from  1 
Bqs.  and  Full.  Reports  as  decisive. 
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lord  Ellexborougit,  C.  J.  said  that  the  master  was 
too  apparent//  reasonable  in  itselF  to  require  the  autho- 
rity pf  cues  for  it. 

Attachment  granted  ;   to  lie  in  the 

office  a  week. 


IS 


3004. 

Stokes 

veitus 

Litwif. 


Kvkms*  against  Thompson. — Nor.  9. 


film  tie  defeudant  moves  to  stay  proceedings  on  a  bail-bond,  and 
tk  plaintiff  Aa*  not  lost  a  trial \  he  is  not  entitled  to  impose  term* 
ofreceimg  a  declaration  in  the  original  action,  pleading  issu- 
•%,  and  taking  short  notice  of  trial,  so  that  the  plaintiff  may 
P  to  trial  within  the  term.  He  is  only  entitled  to  costs.  s 
Vide  l  Tidd's  Practice,  158.  Ed.  1799t  ond  R.  M.  8  Anne 
Hcg.  1.  (c.)  Cowp.  71,  there  cited f  contriu  No  affidavit  of 
*erito  is  necessary  in  such  case, 

WOTE,  I  relatione,  J.  Espinassb. 

Wight  moved  to  stay  proceedings  on  a  bail-bond,      Adams 
the  bail  having  since  justified.       The    writ   was    of  tuomwoh. 
last  term;  of  course  a  trial  was  not  lost;   1  contended' 
that  I  was  entitled  to  impose  the  following  terms,  viz.  to 
accept  a  declaration,  plead  issuably,  and  take  short  no- 
foe  of  trial.     I  had  relied  on  1  Tidd's  Practice,  158,* 
*4  1799.    The  Master  said  that  the  plaintiff  was  not 
entitled  to  such  terms,  but  to  pay  the  costs  only. 

In  the  same  case,  the  Master  said,  that  no  affidavit  of 
merits  was  required  to  entitle  the  defendant  to  stay  the 
proceedings. 


*  Mr.  Tidd  cites  R.  M.  S  Anne,  Reg.l   (C.)    Cowp.  71.— 

Mtor. 
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1804.  Coxeter  and  Another  against  Burke,  (Bail). 

L"  Nor*  9* 


Whether  the  suit  against  the  principal  be  by  bill  or  original, 
the  venue  in  a  sci.  fa.  may  be  in  Middlesex  ;for  a  sci.  fa.  being 
a  local  action  founded  upon  a  record,  the  proper  venue  is,  where 
the  record  (i.  e.  the1  recognizance  of  bail)  is,  and  that  recog- 
nizance in  the  K.  B.  is  a  record  in  Middlesex. 

Conn*     /~\N  shewing  cause  against  a  rule,  to  shew  cause  why  the 
Another         proceedings  on  the  sci.  fa.  against  the  bail,  should  not 


Bvbke,  be  set  aside  for  irregularity;  the  irregularity  complained 
of  was,  that  the'  former  defendant  was  sued  in  London, 
and  the  bail  were  accordingly  put  in  London,  whereas  the 
venue  in  the  sci. fa.  was  in  Middlesex. 

Lawes,  in  support  of  the  rule,  contended  that,  where 
the  suit  was  by  original,  the  sci.  fa.  ought  to  follow  the 
former  proceedings,  of  which  il  was  considered  as  a  con- 
tinuance, though  it  would  be  otherwise  in  an  action  com- 
menced by  bill  only  ;  and  said  that  in  Yates  v.  Pla&ton,* 
Where  the  venue  in  a  scLfa.  was  laid  in  York  city,  and  the 
original  was  in  the  county  of  York,  it  was  held  bad.  He 
also  cite/d  Harris  and  Another  v.  Calvert  and  another, 
bait  of  Cooper, ,f 

Lord  Ellenborough,  C.  J.  u  Argue. this  upon 
larger  principles.  Is  not  this  proceeding  by  sci.  fa.  an 
action,  which  you  say  is  to  be  considered  as  local ;  and  it 
not  its  proper  locality  to  be  in  the  place  where  the  record 
is  upon  which  this  action  is  founded?  In  actions  for  ma- 
licious prosecution ,  the  venue  is  properly  laid  where  the 
record  is.  The  recognizance  of  bail  is  the  record  in 
this  case;  and  that  recognizance  is  a  record  in  Middle- 
sex, for  the  recognizance  in  the  King's  Bench  is  not 
merely  obligatory  by  the  caption.    Middtesck,  therefore, 

*  3  Lex.  235.  +  1  East,  603* 
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is  universally  the  right  county  in  which  to  lay  the  venue  ***• 

in  aict.yi.  whether  the  original  suit  was  by  bill  or  by  ori-  Comtsb 

giaal.  ft  may  perhaps  be  right  in  another  county,  but  it  ******** 

awot  be  wrong  in  Middlesex.99  £va&«. 

%  The  rule  discharged  with  costs. 
Hcmphriys  was  for  the  plaintiff. 


Hunt  against  Silk. — Nov.  9. 


ffkrt,  01  a  special  agreement,  one  party  is  to  do  an  act  and  to 
pay  money,  on  a  certain  day,  and  the  other  in  the  mean  time  f# 
&  mother  act,  in  consideration  thereof,  and  the  former  pays 
tk  money  before  the  day  and  permits  the  agreement  to  be  in  part 
performed,  but  the  whole  is  not  completed  within  the  time,  and 
tk  other  party  fails  in  a  substantive  and  separate  part  of  hit 
sgrtment,  before  the  day;  he  who  would  rescind  the  contract  must 
to  to  immediately  upon  the  expiration  of  that  day,  and  should  not 
continue  to  act  under  the  agreement.  As,  where  in  considera- 
te* of  10/.  to  be  paid  in  ten  days,  A.  agrees  to  execute  a  lease 
to  B.  it  the  end  of  that  time,  and  to  do  certain  repairs  before 
*k  executing  of  the  lease,  but  possession  is  to  be  given  immediate* 
ty>  and  B.  enters  and  pays  the  10/.  immediately,  and  the  repairs 
not  being  done,  B.  some  time  after  the  ten  days,  quits  possession, 
b  cannot  consider  the  contract  as  rescinded,  and  bring  an  action 
Jw  money  had  and  received.  Where  a  contract  is  rescinded, 
^parties  must  be  put  in  the  same  situation  as  before. 

"pIIS  was  an  action  for  money  had  and  received ;  Hvwt 
tried  before  Lord  Ellenborolgh,  C.  J.  at  West-  9£™ 
*»«sfcr,  after  Trinity  term,  1804.  The  plaintiff  and 
^defendant  entered  into  an  agreement  on  the  31st 
rf  August  1802,  as  follows.  "  The  said  T.  Silk,  in 
consideration  of  10k  to  bepaid'at  the  time  of  the  execut- 
,ng  of  the  lease?  herein  after  mentioned,  and  for  the  other 
considerations  hereiu  mentioned,  agrees  to  and  with  the 
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^•',       said  &f.  Jfw;tf,  thaithe  said  T.  Silk  will,  within  ten  days, 

HrvT       grant  to  the  said  S.  Hunt,  a  lease  of  a  certain  messuage, 

™™       situated  in Grevillc  Street,  Nation  Garden;  to  hold  the 

same  from  the  C<)th  day  of  September  next,  for  and  during 

the  term  of years;  but  it  is  agreed  that  possession 

shall  be  given  immediately.  The  defendant  promises  and 
agrees  to  take  away  certain  brick-work,  and  replace  a 
certain  window ;  he  also  further  agrees,  that  the  premises, 
fixtures,  and  things  shall,  at  the  time  of  the  executing 
of  the  lease,  be  put  in  good  repair  and  condition."  Hunt 
thereupon  took  possession,  and  paid  the  101.  before  the 
ten  days  had  expired.  At  the  end  thereof,  nothing  was 
.done  to  the  house,  and  he  said,  if  it  was  not  put  into  com- 
plete repair  he  should  quit  -y  which  he  accordingly  did, 
and  then  brought  his  action; -and  his  counsel  contended, 
at  the  trial,  that  the  contract  was  rescinded  by  the  failure 
of  Silk  to  perform  it,  and  that  the  101.  might  be  recovered 
in  this  form  of  action,  as  money  paid  upon  .  a  considera- 
tion which  failed ;  but  his  lordship  directed  a  nonsuit, 
thinking  the  agreement  could  not  be  considered  as-  at  an 
end. 

Reader  now  moved  for  a  new  trial,  and  cited  Giles 
v.  Edtrards,*  to  shew  that  where  an  act  is  to  be  done  by 
each  party  qnder  a  special  agreement,  and  the  defendant, 
by  his  neglect,  prevents  the  plaintiff*  carrying  it  into  ex- 
ecution, the  plaintiff*  may  recover  any  money  he  paid  un- 
der it,  in  an  action  for  money  had  and  received  ;  and  con- 
tended that  the  same  principle  governed  this  case,  for 
.  that  if  the  plaintiff  had  not  paid  the  money  at  the  end 
of  the  ten  days,  yet  the  defendant  could  not  have  main- 
tained an  action  for  the  101.  without  averring  that  he 
had  put  the  house  in  repair.  The  payment  of  the  money, 
before  the  time,  was  not  a  part  execution  of  the  contract, 
so  as  to  prevent  it  from  being  recinded,  on  failure  of 
performance  on  the  other  side.    And  unless  the  defendant 
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performs  bis  part,  by  putting  the  hous*  in  repair,  the        i904a 
fkintijjT  is  not  bound  to  execute  the  leases,  and  the  con- 
tract has  wholly  failed. 

Lord  Ellenborovgr^  C.  J.     €t  In  the  case  of  Giles 
r.  Edwards,  there  was  an  agreement  to  take  cord  wood, 
which  was  to  be  coaled  and  cleared  off  the  premises  by 
Michaelmas,  and  part  of  the  money  wa9  to  be   paid  in 
March  preceding,  and,  by   the  terms  of  the  contract, 
the  party  was  allowed  to  proceed  in*  the  cording  of  the 
wood,  after  the  payment  of  the  money.     In  this  case,  you 
are  permitted  to  enter,  and  then  to  pay  the  money  at  the 
end  of  ten  days,  on  executing  the  lease,  and  the  repairs 
are  to  be  done  by  that  time.     Then  you  enter  and  pay 
the  money   immediately,  and  dispense  with  his  perform- 
ing his  agreement  at  the  time  appointed.     If  you  are  to 
understand  the  money  to  have  been  paid  upon  condition 
that  he  would  put    the  bouse  in   repair,  in   due  time, 
then  you  might  perhaps  rescind  the  contract,  upon  failure 
thereof,  at  the  end  of  the  ten  days,  bat  you  must  make 
your    stand  there,  and  not  proceed  to  a  further  conti- 
nuance in   the  house  under  the  agreement,    You  have, 
ra  fact,  the  benefit  of  the  ten  days  occupation,  and  after 
that  time  there  is  no  rescinding  of  the  contract.  You  ought, 
hi  this  case,  to  be  able  to  put  the  other  party  in  the  same 
situation  as  if  the  contract  had  not  been  made.     If  you  are 
not  to  rescind  it  immediately  upon  the  expiration  of  the* 
ten  days,  what  period  is  to  be  fixed,  or  may  it  be  done 
at  the  end  of  twelve  months  ?    The  entering  and  paying 
the  money  before  the  time  was  your  own  fault.0 

Lawrence,  J.  "  If  the  101.  was  to  be  paid  in  con- 
sideration of  the  repairs,  and  no  repairs  were  ever  done,- 
that  might  perhaps  raise  a  question*" 

Reaber.     "The  agreement  is, iu consideration  of  the 
whole  of  the  sobsequent  contract." 


la**..' 
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olLawrenck,  J.  "But  the  contract  cannot  be  rescind* 
ed^uuless  the  parties  can  be  put  in  the  same  situation. 
They  were  so  in  Giles  v.  Edwards,  but  they  are  not 
so  here," 

Rule   nist    refused,   even  though    it 


viro 


vi 


•.  j 


was  prayed  upon  payment  of  costs. 


v,.-i    h 


Gregory  against  Badcock. — Xor.  9. 


GarconY 

vrnrtfi 
Ba  acock. 


3T/I  assumpsit  the  plaintiff  declared  that,  in  consideration  that  he 
-:  \coutd  permit  the  defendant  to  occupy  a  home  for  four  weeks, 
.'  '4ft  Hen  guineas  per  week,  Me  defendant  undertook  to  pay  "  the 
:•  said  rent,*'  and  the  plaintiff  recovered,  though  the  defendant 
t;?tuxct'  took  possession,  and,  though  no  other  promise  was  proved 
~\:&km  that  the  defendant  said  she  would  take  the  house  upon  the 
Sv&tPk**  The  said,  rent,  in  such  a  declaration,  means  the  said  sum 
i  l%%  &f°**'  The  letting  and  hiring  is  evidence  of  an  express  pro- 
»  pnijfi  sujjiciently  to  enable  the  party  to  bring  assumpsit. 

^TN^^suMPsiT^hep/ai/i^/Tclcclared  on  an  agreement,  for 
d  :tlm^  "whereas,  in  consideration  the  plaintiff,  at  the  special 
iflsfypce  of  the  defendant,  agreed  to  let  to  her  and  permit 
J^ejrtp  .occupy  a  certain  ready-furnished  lodging-house  and 
premises  called  Russell-house,  in  Brighton,  for  four  weeks, 
at  ten  guineas  per  week,  she  then  and  there  undertook 
to  pay. the  rent  aforesaid.  There  were  other  counts  for 
useJaricl  occupation.  At  the  trial  before  Hotuam,  B.  at 
'■ttie  fait*  assizes  for  Sussex,  it  did  not  appear,  that  the  de- 
fendant ever  took  possession  under  the  terms  of  this  agree- 
ment, nor  was  there  any  express  undertaking  to  pay 
*&ifap0 nomine*  The  evidence  given  was  that  the  defoid- 
.  ant,  oncoming  out  of  a  room  with  the  plaintiff ,  said  she 
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would  take  the  boose  at  so  much.  The  defendant's  cpfiftv 
sel  contended  that  assumpsit  would  not  lie  for  rent  HjifckW 
out  an  express  agreement  prove  J,  to  pay  rent,  though  debt 
would  fie  for  it,  and  that  in  this  case  there  was  noifrh- 
deoceof  such  an  express  promise.  The  learned  Juflgtf 
tbogght  the  agreement  sufficiently  proved,  and  tbojbrjfc 
gare  a  verdict  for  the  plaintiff.  \\n  it 

Best,  Serj.  now  moved  for  a  new  trial,  and  in  aire*! of 
judgment.  He  said  that  this  was  stated  as  an  agreon 
meat  to  pay  rent,  and  not  a  sum  in  gross,  and  nssuiqpfiftfe 
would  not  lie  for  rent  unless  there  was  a  positive  express 
promise  to  pay  the  rent,  *  r 

Lord  Ellenborough,  C.  J.  "That  is,  unless  tbq{$ 
h  an  express  taking;  it  is  understood  if  the  one  takes  arjf} 
the  other  lets,  for  then  the  law  raises  a  promise."        .,:i 

Best,  Serj.  "  It  is,  I  submit,  not  so  in  assumpsit  fflif 
rent,  though  in  debt  it  may  be." 


taw 


pt 


Lord  Ellenborough,  C.  J. 
evidence  of  a  promise." 


"  Then  this  taking  is 


Best  then  cited  How  v.  Norton,*  and  said  that  in 
Johnson  v.  Jfay,+  the  court  held  that  assumpsit  would 
not  lie  for  rent,  without  an  express  promise  similar  to  a 
covenant,  where  the  lease  is  by  deed. 

Lawmncb,  J.  "  What  do  you  call  a  letting  but  a 
eaUract  on  the  one  part  to- take,  and  on  the  other  to  pay 
therm*." 

r         V 
Lord  Ell  iln  borough,  C.  J.    "Admitting  what  yon 


•Xderfin. 


c« 
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**&*        urge,  for  the  sake  of  argument,  yet  is  not  that  which 
G*ibo*Y     has  passed  in  this  case  evidence  of  an  express  promise  ?" 

Best,  Serj.  "  If  so,  every  lease  would  be  a  promise 
to  pay  rent  without  a  covenant  for  the  express  purpose, 
and  debt  or  covenant  might  be  maintained  for  rent  upon 
it  without  occupation/' 

Lord  Ellen  borough,  C.  J.  "That  argument  does 
not  apply,  because  upon  a  lease  by  deed,  you  can  pre- 
sume nothing  which  is  not  expressed  in  it." 

Upon  the  point,  as  to  arrest  of  judgment,  Best  sug- 
gested, that  it  was  an  agreement  to  pay  rent,  and  not  a 
sum  in  gross,  and  therefore  bad  in  assumpsit ;  but,  besides 
that  the  court  did  not  seem  directly  to  admit  the  applica- 
tion of  the  cases  cited;  they  said  that  the  words  undertook 
to  pay  the  rent  aforesaid,  being  taken  with  reference  to 
the  former  words  at  ten  guineas  per  week,tnust  be  taken  to 
#iean  a  sum  in  gross  f 

JRuLE   NISI   REFUSED. 
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The  King  against  the  Trustees  of  Dagger-lanb 
Chapel. — Nov.  IS. 


The  trustees  of  a  chapel  of  Dissenters,  which,  for  aant  of  a 
pastor,  had  been  without  a  congregation,  engaged  with  a  new 
pastor  for  a  year,  at  a  salary;  he  gave  notice  in  the  papers 
of  opening  the  chapel,  and,  on  the  first  day  of  opening,  gave 
nptice  to  the  congregation  there,  that  they  should  proceed  to 
tin  election  of  a  pastor  after  divine  service  that  day,  andac- 

6 
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urduyhfttok  votes.  Upon  being  dispossessed  by  the  trustees^        1M4. 

mfiertktyeor,  h*  applied  for  a  ou»ndamu»,  to  be  restored)      " 

dUgiq  th*  he  aae  elected  by  the  congregation  for  life.    The 

ami  refuted  to  grout  it,  on  the  ground,  that,  supposing  there 

m  *  cmpetent  body  to  elect,  there  &<u  not  sufficient  notice 

psaL  of  the  election  ;  and,  therefore ,  they  left  the  party  to. 

try  his  right  in  an  action.     To  found  such  an  application^ 

that  must  be  a  probable  colour  of  an  election  laid  before  the 

court. 

ON  a  role  to  shew  cause,  why  a  mandamus  should  not        *■* 
i         *  v      i  *    %t-   i    t  i  .  versus 

issoe  to  the  defendants  to  restore  one  ytchofson  to  his  Trustees  of 
office  of  pastor  of  Dagger-lane  chapel,  in  Kingiton-upon-  laJ^c«aV*u 
Huh)  Nicholson,  in  his  affidavit,  stated  that  he  had  for- 
merly assisted  one  Green,  who  was  the  former  pastor; 
that  Grfin  dying,  and  ihere  being  no  person  to  officiate, 
one  of  the  trustees,  with  the  consent  of  others,  wrote  to 
Iiim  to  come  from  London  to  settle  there,  at  a  salary  for  j 

a  year;  that  he  accordingly  went  down,  that  a  congre- 
gation was  collected  by  means  of  an  advertisement  in  the 
Bull  paper;  that  a  meeting  wa3  held,  aud,  by  the  con- 
gregation, in  whom  the  right  of  election  vested,  he  was  x 
chosen  pastor,  and  he  considered  himself  as  chosen  for  life. 
The  emoluments  of  his  office  arose  partly  from  the  rent  of 
the  pews,  and  partly  from  a  house  belonging  to  the  cha- 
pel. And  an  action  had  been  brought  against  the  trus- 
tees to  recover  the  rents  of  the  houses,  which  was  pend- 
ing at  the  time  of  applying  for  this  mandamus.    On  the 
part  of  the  defendants,  it  was  sworn  that  one  Fees,  a 
trustee,  applied  to  him  to  come  down,   and  the  trustees 
engaged  him  for  a  year,  from  the  6th    of  April,  1803/ 
&ymg,  they  presumed  the  congregation  would  approve 
of  him ;  that  he  was  to  be  paid  301.  a  year,  and,  when  all 
fee  pews  were  let,  only  20l. ;  that  the  trustees  had  only  the 
power  of  nominating  a  pastor ;  but  the  election   wias  in 
hftptw-holders,   who  paid   rent   quarterly,   an4  paid  * 
garter  in  advance,  aud   subscribed   to  certain  articles  i 
that  other  persons  were  permitted   to  attend  divine  ser«« 
Yice;  vho  were  called  Hearers,  but  had  no  right  $f  el*c«   ' 
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**>+*       tton  ;  tbat  the  chapel  was  established  in  ifiQS,  and  that 
Ktx*      it  was  not  held  for  life  by  any  pastor*  but  only  daring  the 
Turtles  of  w'"  <>*  the  congregation  ;  that  at  the  time  of  Nicholson's 
Dacci  *-      coming,  there  had  not  been  any  service  for  a  long  period, 
and  there  wAs,  in  fact,  no  regular  congregation  or  body  of 
pew-holders;  that  notice   was  given   by  advertisement, 
that  the  chapel  would  be  opened  on  the  then  next  Sun- 
day, the  24th  of  April ;  that  a  congregation  met,  and 
that,  from  the  pulpit,  Nicholson  announced  that,  after  di- 
vine service  of  that  day,  they  should  proceed  to  elect  a 
pastor  ;  that  though  five  out  of  six  of  the  acting  trustees 
were  then  present,  they  did  not  vote  in  his  election  ;  that 
there  were  thirteen  trustees  in  all  :  that  the  chapel  be- 
longed to  a  congregation  of  Presbyterians,  whereas  it  was 
stated  in  Nicholson's  affidavit  that  tbey  were  New  Jcru- 
wlcmites  ;  that  Green,  the  former  pastor,  had  not  been 
elected  for  life ;  and  that  the  trustees,  soon   after  Nichol- 
son's  coming  to  Hull,  gave  him  notice  that  they  should 
pot  engage  with  him,  at  the  end  of  the  year,  and  offered 
to  pay  him  30l.  and  a  quarter's  salary  to  get  rid  of  him, 
before  he  brought  his  family  to  reside  there. 

Parke  and  Wiglby,  for  the  defendants,  shewed  cause, 
and  cited  Rex  v.  Jotham,*  and  Rex  v.  Barker,^  aud  said 
that  Nicholson,  haying  been  once  in  possession,  and  con- 
sequently having  the  means  of  trying  his  right  by  an 
action,  must  make  out  a  clear  title  in  order  to  be  restored, 
or  the  court  would  not  interfere ;  though  it  might  he 
otherwise  where  the  party  had  never  been  in  possession, 
and  the  mandamus  was  the  only  means  of  trying  his  right. 
They  insisted  tbat  he  shewed  no  title,  and  was  not  duly 
elected. 

Erskinb  and  Dampier,  control,  contended  that  he 
was  duly  elected,  and  ought  to  be  restored ;  and  said  that 
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an  issue  oetbe  mandamus  was  more  convenient  to  try        *804. 


whether  Sichotwn  was  duly  elected  or  not,    and  tor  what        ^,x 
time  he  was  so  elected.  _   vertHi    m 

TftVSTRtt  Of 

Dagosh* 

Lord  ELLEXBORorGH,  CL  J.  u  This  application  is 
for  a  mandamus  to  restore  a  minister  to  his  office,  and 
wcessarily  proceeds  upon  the  supposition  that  he  has 
been  once  duly,  elected  ;  he  must  lay  the  foundation 
of  his  application  for  a  mandamus,  therefore,  on  a  probable 
ground,  tor  the  court  to  see  that  there  has  been  a  due 
election :  without  it,  the  court  will  not  interfere.  But 
the  ioTtiation  down  was  not  an  election  ;  it  was  merely 
for  the  purpose  of  probation.  The  hiring  for  a  year,  by 
tAe  trustees,  whether  it  took  place  before  pr  after  the  24th 
ofdpril,  1803,  was  not  an  election,  vfor  the  purpose  of 
the  present  case.  So-  far  at  leant  is  clear.  Then  as  to 
what  passed  on  the  24th  of  April,  J  SOS,  can  that  be  called 
an  election  ?  To  constitute  it  so,  there  must  be  notice  of 
it  to  the  electors.  But  what  notice  was  there  here?  It 
was  only  a  notice,  given  by  himself,  of  an  election  to 
follow  immediately.  I  will  even  assume,  though  it  may 
he  contrary  to  the  fact,  that  it  was  with  the  approbation 
ofthetrostees,  yet  it  was  not  a  good  notice,  being  in 
trawl  of  those  other  electors  who  might  have  been  there, 
'f  they  bad  been  apprized  of  it.  Therefore,  supposing 
there  existed,  at  the  time,  a  liody  competent  to  elect,  . 
*bich  is  not  clear,  yet  this  is  no  election.  The  party  is 
"en  not  yet  without  remedy,  if  there  has  been  a  doe 
Adjwi  in  fact,  .because  he  may  try  his  right  by  an 
acfon ;  and  therefore  the  court  will  not  interfere  by  man* 
^*w,  The  party  has  not  laid  before  us  any  such  j?ro- 
kifc  colour  of  an  election  as  to  induce  us  to  grant  it/' 

Grose,  J.  and  Lawbencb,  J.  assented,  stating  tbe 
lame  ground  for  their  opinion. 

U  Blanc,  J.  observed,    If  the  affidavits  had  left  it 
doubtful  whether  there  bad  been  a  good  election  or  not, 
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1804.       or  tor  what  time,  the  court  might  have  given  the  party  an 
rbx        opportunity  to   try   that   upon  an  issue.     And  he  said, 
verm     •  "The  history  of  the  congregation  (explains  the  affidavits. 
Da»«e»-     The  chapel,  having  been  shut  up,  had  lost  its  congrega- 
xaw«  CaArsL.  tjbn.  tVje  trustees  in  whom  the  legal  estate  vested  were 
desirous  of  opening  it ;  they  engaged  Nichokon  for  a  sala- 
ry, for  a  time  within  which  they  might  obtain  a  congre- 
gation who  could  elect  him  to  hold   it  for  a  longer  time. 
Then  what  passed  could  not  be  an  election  ;  for  a  casual 
meeting  could  hot  be  a  congregation  for  that  purpose.'* 

RUU   DISCHARGE*- 


Jalassio  against  Longhurst. — ffov.  15. 


r  "  The  exception  in  the  Lords'  Act,  32  Geo.  fl.  c.  38,  t.  2+,  applies* 

only  to  persons  having  taken  the  benefit  of  general  insolvent  acts  ; 
net  to  persons  discharged  under  the  Lords!  Act.  The  former 
tamnot  have  the  benefit  of  the  Lords'  Act  'f  the  latter  may. 

Jalassio     HPHE  defendant  came  up  to  take  the  benefit  of  the  Lords9 
Ioji^mt.  Act,  32  Geo.  III.  c.  28.     Espinasse  opposed   his 

discharge,  upon  the  ground. that  he  had  taken  the  benefit 
of  an  Insolvent  Jet  before ;  from  his  answers,  it  appeared 
atfirsfc  that  he  had  been  brought  up  and  discharged  under 
the  Lords'  Jet  before,  and  this  Espinasse  urged  as  an  ob- 
jection, before  Gbo*e,  J.,  who  was  then  the  only  Judge  in 
court.  The  clerk  of  the  rules  reported  to  the  learned  J  udgq 
that  in  the  case  of  one  Jnnesley  Shee,  it  was  held  that  the 
exception  in  the  Lords1  Jet  applied  only  to  general  in- 
solvent acts,  and  of  that  opinion  was  the  Judge.    But,  it 
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afterwards  appearing  tbat  the .  defendant  had  been  dU« 
charged  nder  a  general  iatfolvdat  act, 

Hewashrmanded.* 


Collins  against  Lord  Mathiw. — Nor.  15. 


A'aJ  del  record  w  no  p&a  *o  debt  brought  here,  on  a  judgment  In 
the  court  of  Exchequer  in  Ireland. 

DECLARATION  by  original  in  debt,  on  a  judgment     Coi.liw§ 

in  the  court  of  Exchequer  in  Ireland.  u  Whereas  the  L0r€/3uJr,MBW 
plaintiff  heretofore,  to  wit,  in  Hilary  term,  44  Geo.  III.  in 


*  Ex  relatione  J.  Espiwassb.  Of  the  case  cited^  by  Mr. 
Od,  as  above,  I  have  the  following  note,  which  corresponds 
*»tb  his  note.  Monday,  Feb.  6y  1804.  Chilton  y.  Shee,  &  A. 
^«  *ts  brought  up  to  be  diacharged  under  the  Lonfr'  4<* ;  and 
on  being  asked  whether  he  had.  been  discharged  before,  he  sa&he 
Wi  been  discharged  in  1804*  Abbott  then  cited  the  statute 
5?  fro.  II.  c.  28,  s.  21,  "  Provided  that  no  person,  who  has 
•taady  taken,  or  shall  heieafter  take,  the  benefit  of  fifty  act  for 
tfcidicf  of  insolvent  debtors,  shall  have  or  receive  any  benefit  or 
Vantage  under  this  act,  pr  be  deemed  to  be  within  themcan- 
^ thereof,  so  as  to  gain  any  discharge,  unless  compelled  by  any 
ctoitoT  to  discover  and  deliver  up  his  or  her  estate  and  effects." 

kpiXAssE,  contra,  said,  that,  in  Michaelmas  term,  he  had 
^n  a  similar  objection,  before  Lawrence,  J.  who  overruled 
»t  and  said,  that  it  applied  only  to  persons  discharged  under  that 
07  *ny  similar  act,  but  net  to  any  general  insolvent  act/ 

But  by  Grose,  J.  "  That  cannot  be  the  construction;  the 
¥,)t<k  are  very  clear.  The  M  astbii  then  shewed  Him  a  case,  tu 
*!l"h  be  had  ruled  as  was  contended  for  by  A,b»*tt." 

Tto  prisoner  was  therefore  remanded. 

*5.^  D 
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***  the  court  of  our  said  lord  the  king,  of  Exchequer,  then  and 
Coimi  there,*  holden,  Wore  the  barons  of  oar.  said  lord  the 
UiiSuZmsw  kiBfr  ofhis  Said  Exchequer,  at  Dublin  in  Ireland,  by 
'  the  consideration  of  the  said  court,  recoTered  against  the 
said  Francis  Lord  Viscount  Mathew,  as  well  a  certain  debt 
of  — 1.  sterling  money,  being  Irish  currency,  as  50s.  2d. 
being  of  the  currency  aforesaid,  which  were  then  and  there 
adjudged  (o  th$  said  plaintiff  with  his  assent,  as  well  for  his 
damages  which  he  had  sustained  on  occasion  of  detaining 
that  debt,  as  for  his  costs  and  charges,  &c.  whereof  the 
said  Francis  Lord  Viscount  Mathew  is  convicted ;  as  by 
the  record  and  proceedings  thereof,  remaining  in  the  said 
court  of  our  said  lord  the  king  of  his  Exchequer,  at  Dublin 
in  Ireland  aforesaid,  more  fully  appears,  to  wit,  at  Westmin- 
ster; which  said  judgment  still  remain$>  in  the  same 
court,  al  Dublin,  in  Inland,  in  its  full  force,  &c.  where- 
by an  action  hath  accrued,  &c." 

Plea.  "  That  there  is  no  such  record  of  the  said  sup- 
posed judgment,  in  the  said  declaration  mentioned,  remain- 
ing in  his  said  majesty's  court  of  Exchequer,  at  Dublin, 
in  Ireland,  aforesaid  as  &c.  and  this  he  the  defendant 
is  ready  to  verify,  wherefore,  &c."  Demurrer,  with 
causes,  that  the  plea  of  md  tiel  record  is  not  pleadable 
to  an  action  of  debt  on  a  foreign  judgment,  or,  if  pleadable 
at  all,  it  ought  to  have  concluded  to  the  country,  and  not 
with  a  verification,  8cc.  Joinder  in  demurrer,  &c. 

Wood,  for  the  plaintiff,  cited  Walker  v.  Whittrr,+  \n 
which  the  plea  of  nul  tiel  record  to  an  action  on  a  foreign 
judgment  was  held  bad.  This  was,  he  said,  as  a  foreign 
judgment;  for  the  House  of  Lords  cannot  have  up  tin* 
judgment  by  certiorari  ;  neither  can  this  court  have  the 
inspection  of  the  record ;  it  can  only  be  proved  as  mat- 
ter in  pais  by  an  examined  copy. 


*  There  was  no  place  previously  mentioned  in  the  copy  fro* 
*)}ich  this  was  taken,  except  Middle$ett  in  the  m*«$iu. 
t  Doug.  I.  . 
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Lawis,  for  the  defend**.    "This,  since  the  Union, 

h  matterrf  tteord,  and  not  matter  in pais  j  it  is  a  reconji 

t>fooe  of  fa  majesty's  superior  courts.    And  this  plea  is 

ireff  eosclwled  with  a  verification,  for  the  party  here  se- 

ktsaparticolar  fact  on  which  he  relies.  This  is  like  debt  on 

escape,  where  the  judgment  is  one  of  the  necessary  facts, 

and  the  want  of  a  record  may  be  taken  advantage  of  upon 

nil  debet,  yet  nul  tiel  record  may  also  be  pleaded  to  it/' 

LordELLBNBOBOUOi*,  C.  J.    "  It  is  true,  this  is,  in 
hcl,  matter  of  record,  but  it  is  not  in  the  power  of  the 
court  to  have  it  proved  by  inspection  of  the  record  in 
tbe  mm)  way  ;  we  cannot  obtain  it  by  mittimus,  or  any 
°tix  process ;  it  is,  therefore,  to  be  proved  only  by  an 
examined  copy,  as  matter  inpoti;  and  there  not  being 
any  new  matter  introduced  in  the  plea,  nor  even  the  se- 
lection of  a  particular  fact>  this  being  the  single  fact  al- 
leged as  a  ground  for  the  action,  the  plea  should  have 
concluded  to  the  country  .WiBut  whether  that  be  so  or  not, 
nultitlruord  cannot  be  pleaded  to  this  judgment/' 

Gftoss,  J.     "  I  thought  thfe  was  nsham  plea." 

Uweence,  J.  and  Lb  Blanc,  assented. 

Judgment  for  the  PlaihtM**. 


0AY-R<fett»~2vW.     13* 


fffcre  or-  attorney,  a  prUener,  applioefor  day-rules,  in  "order 
to  tramad  buesnese  in  cmmset  commenced  before  bi$  confine* 
^yhe9k*ntd*t4&inhi*qfrUnrtvk4U<xm$e*. 

QOMYN  having  applied,  on  the  behalf  of  an  attorney,  Ara»at*4i» 
ap risonerj  for  additional  day-rules,  in  order  to  trans* 
n2 
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1804*.        actsotae  business  in  certain  comes  in  which  lie  ^ras  con- 
x/ax-jiui*§.   cern€(^  before  his  confinement*  the  court  granted  tbem 
;  .  t  reluctantly ,  and  said,  that  if  he  applied  again,  he  should 

state  in  what  causes,  specifically,  be  was  concerned. 


Woolnoth  agaimt  Meadows.— JYor.  13* 

Declaration  that  the  defendant,  maliciously  intending  to  tub* 
-  jeet  the  plaintiff  to  the  penalties  agaimt  persons  guilty  of  the 
.  horrible  and  detestable  crime  of,  Sfc.  said  of  die  plaintiff,  that 

•  "his  character,  teas  if  {famous;  he  would  be  a  disgrace  to  any 

•  society;  if  he  was  inrolled  in  the  Royal  Society,  he  would 
i  cause  his  name  to  be  erased  ;  delicacy  forbade  him  to  make  a 
,  direct  charge,  but  it  was  a  male  Mid  of  n  ine  years,  that  com* 

plained  to  lum  ;"  meaning  that  a  male  child  of  nine  years  old  had 
complained  of  an  unnatural  crime  committed  by  the  plaintiff 
upon  sUch  child;  with  an  averment  that  the  defendant  uttered 
the  words  with  intent  to  convey,  and  they  were  by  the  persons 
to  whom,  S)C  understood  to  mean  that  the  plaintiff  had  com- 
mitted that  horrible  crime  of,  Sfc.  Held  sufficient,  'without  a 
colloquium  more  fully  explanatory  ;  for  the  words  are  suffi- 
ciently plain  without  an  innuendo. 
« 

Wool™™    HTHE  declaration,  after  the  usual  introduction  in  case 
mIIdoU.  ^or  s'aw*r>  stated,  that  the  defendant  had  been  pro- 

posed us  a  volunteer,  at  a  certain  society*  called  the  So- 
ciety of  Engravers,  at  the  time  of  speaking  the  said  words, 
assembled  for  the  purpose  of  forming  a  corps  of  volun- 
teers, to  wit,  at,  &c.  yet  contriving,  &c.  to  subject 
the  plaintiff  to  the  pains  and  penalties,  &c.  and  to  cause 
it  to  be  believed  that  the  plaintiff*  was.*  person  of  qnna- 
i  -  ;,.a  tural  passions  and  propensities,  and  guilty  of  the  crime 
aforesaid,  &c.  on,  Sec.  at,  8cc.  in  a  discourse  with  the  said 
certain  person,  then   and  there  being  members  of  the 
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said  societr,  wicfcedly,  firisely,    and  maliciously  spoke       <**• 
these  fake  and  malicious  words  of  and  concerning  the    WooiKOtB 
said/Aw/jf,  having  been  proposed  a  volunteer  as  afore-    MwrnM  • 
said,  that  is  to  say,  his  character,  meaning  the  character 
of  the  said  plaintiff,  is  infamous;  he,  meaning  the  said 
pkmtift  would  be  disgraceful  to  any  society ;  whoever 
proposed  him,  the  plaintiff,  must  have  intended  it  as  an 
insult;  I  will  pursue  him,    the  plaintiff,  find  hunt  him 
from  all  society  ;  if  his  name  is  in  rolled  in  the  Royal  Aca- 
demy, J  will  cause  it  to  be  erased,  and  will  not  leave  a 
aone  nnturned  to  publish  his  shame  and  infamy ;  delicacy 
fortebme,  meaning  delicacy  forbade  him,  the  defendant, 
from  kinging  a  direct  charge,  but  it  was  a  male  child  of 
nine  jears  old  who  complained  to  me  (meaning  that  a 
male  child  of  nine  years  old  had  complained  to  the  rfe- 
ftndant  of  some  unnatural  crime,  committed  by  the  p/ai/i- 
tif  upon  such  child  ;)  and  the  plaintiff  avers,  that  the 
vordsso  uttered  and  published  by  the  said  defendant  were 
w  uttered  with  the  intent  and  meaning  to  convey,  and 
that  the  same  were,  by  the  said  persons  in  whose  presence 
they  were  uttered  and  published,  understood,   believed, 
and  taken  to  convey,  that  the  plaintiff  was  a  person  of 
unnatural  propensities,  and  had  committed  thchorrid  and 
detestable  crime  of,  &c.   There  were  several  other  counts 
to  the  like  effect.     Pleas:  1st,  not  guilty  ;  2dly,  as  to 
thewonta  in  the  first  count,  that  a  certain  male  child  of 
tine  years  old,  to  wit,  one  J.  K.  M.  did  complain  to  the 
tyndant  of  an  unnatural  crime,  before  that  time  com* 
fitted  by  the  plaintiff  upon  such  male  child  ;  for  which 
ttfte,  &c.  3d  plea  very  similar,  fiz.  that  the  said,  child 
tanplained  of  the  committing  the  said  crime  in  the  de- 
claration mentioned  ;  4thly,  thnt   the  said  plaintiff  did 
commit  upon  and  with  a  certain  male  child,  to  wit,  &c. 
tue  horrid  and  abominable  crime  in  the  first  count  men- 
tioned, and  he  complained  to  the  defendant,  &c.  •  5th  plea, 
to  all  the  words  in  the  other  counts,  a  plea  similar  to  the 
Vtadplea;  Cth  fk^  \p  nil  the  count*  the  same  as  the 
fourth  plea. 
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*****  The  plaintiff  in  bis  replication  joined  issue  upon  nol 

Woolwotb  guilty  ;  and  demurred  to  the  second  and  third  pleas  witli 
Umow$.  °*U8e8  €€  ^at  ^c  defendant  hath  not  justified  or  answered 
the  special  matter  in  the  said  first  count ;  nor  averred 
that  the  complaints,  in  the  said  pleas  mentioned,  wen 
true,  or  that  the  said  defendant  believed  the  same  |to  be 
true ;  and  the  matters  in  the  said  pleas  respectively  do 
not  amount  to  any  traverse  of  the  said  first  count,  but 
are  consistent  therewith  and  afford  no  justification  or  ex- 
cuse of  the  malice  of  the  said  defendant  in  the  said  first 
count  stated ;  and  the  matters  attempted  thereby  to  be 
put  in  issue,  are  immaterial."  To  the  fourth  plea,  de  f'afif- 
rii  sui  proprii ;  to  the  5th  plea,  demurrer,  with  the  like 
causes  as  above;  tfc  the  6th  plea,  dtuyuri*  siid  propria* 
Joinder  in  the  demurrers  and  the  issues* 

Sc  ABLVTT,  for  the  plaintiff,  in  support  of  the  demurrers, 
cited  Lord  Northampton's  case,*  and  Davis  v.  Lcieisfi 
mid  relied  upon  the  distinctions  there  taken,  that  it  is  not 
a  sufficient  justification  that  the  party  who  reports  slander 
spoken  by  another,  has  actually  heard  what  be  reports, 
but  be  should,  at  the  time,  state  the  person  from  whom 
he  has  heard  it ;  and  bis  stating  such  person's  name  af- 
terwards in  bis  plea,  is  not  a  justification*  That  the  better 
reason  for  this  doctrine  is,  that  he  who.  so  reports 
slander,  stating  the  author  of  it  at  the  time,  does  not  give 
approbation,  to  it,  by  adding  to  it  his  own  authority.  He 
also  contended  that,  upon  the  same  principle,  the  defen- 
dant, in  bis  plea,  should  acknowledge  that  the  report  was 
false  y  *he*eas,  here,  <the  defendant  neither  says  that  he 
did  not  himself  believe  the  statement  of  the  boy,  nor  that. 
bedid  not  mean  to  .repeat  it  as  giving  any  credit  to  iL 

Bvamooo  h  ,  for  the  defendant.  "  First,  The  pleas  are  a 
sufficient  answer  to  the  action  f  and,  secondly,  the  decla- 
ration itself  is  defective.    As  to  the  declaration,  it  does 
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«ot,  in  any  one  cotfnt,  contain  an  averment,  that  no  boy       isosi 

made  «ci  a  complaint.     Iq  former  times  this  was  re- 

quiitd,  tad  it  let  the  defendant  into  prove  the  truth  of 

tlie  words  upon  the  general  issue.    This  is  still  requisite 

Bpaa  actions  for  words  spoken  by  another  person  origi- 

Bilij,  and  repeated  by  the  defendant.    Thus,  in  Crawford 

f.  Middkton*  where  the  defendant  met  one  going  to 

gaol,  he  aid  he  had  met  one,  who  told  him  that  he  should 

fellow  him  soon,  and  bring  the  plaintiff  thither  for  steal* 

iag  s  nare.    These  the  words  were  laid  to  be  spoken 

fchdjsod  maliciously,  as  it  should  seem  from  the  report, 

sad  jail  was  held  by  three  Judges,  that  the  declaration 

**s  had,  hecause  it  did  not  state,  ubi,  re  ttra,  no  one 

met  him  on  the  road,  Sec. 

Lord  Ellen  bobouqh,  C.J.  "Twysden,C.JAn  that  case, 
differed  from  the  rest  of  the  Judges,  and  his  opinion  seems 
to  ha?e  been  right ;  for,  according  to  Lord  Northamp- 
ton case,  which  was  decided  upon  great  deliberation,  it 
wooJd  be  immaterial  whether  any  one  met  him  or  not, 
aneebedid  not  state  bis  name.  All  the  modern  cases 
shew,  that  it  is  not  necessary  to  deny  the  truth  of  the 
scandalous  words  in  the  declaration,  otherwise  than  by 
titling  them  to  be  spoken  falsely  and  maliciously/9 

Bubbough  then  contended,  that  the  scandal  was  not 
tifeged  with  proper  innuendoes  and  a  sufficient  colloquium, 
to  make  it  appear  that  the  words  used  were  libellous  and 
*we  meant  to  convey  a  charge  of  an  unnatural  critne. 
"*J  were  words  of  abuse ;  bat  for  any  thing  that  ap- 
peared, a  male  child  of  nine  years  old  might  have  made 
a complaint  of  some  conduct  towards  a  woman,  which 
delicacy  might  have  forbidden  the  defendant  to  name; 
*H  iu  that  sense,  the  words  would  not  be  actionable. 

Scablett,  in  reply,  repeated  Lord  Ellenborovoii's 
*  1  Ixvinz.  *2ff 
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18°4.        observations  upon  the  case  of  Crawford  v.  Middleton; 
WooLnoth  -noticed  that  the  ancient  doctrine  of  construing  words  in 
Mt7»owi     *B**'ori  setmi,  is  exploded ;  cited  the  cases  of  Baker  v, 
Pearce,  •  and  Phillips  v.  Kingston,  t  to  shew  the  impro- 
priety of  that  doctrine;  and  lastly  contended,  that  the 
'words,  importing  in  .the  apprehension  of  all  men  of  com* 
mon  sense,   a  charge  of  felony,   were '  actionable,   and 
were  laid  with  sufficient  averments  and  innuendoes.     He 
added,  that  there  was  an  averment,  that  the  defendant 
used  the  words,  with  an  intention  to  have   it  believed, 
that  the  plaintiff' was  guilty  of  aji  unnatural  crime;  and 
th^t  the  defendant,  by  his  plea  in  justification  <  must  be 
taken  to  have  admitted  that  averment  to  be  true,  and  that 
such  was  his  intention.  * 

.  Lord  ELtENBORouOH,  G.  J.  "This  case  comes  be- 
fore the  court,  upon  a  demurrer  to  several  pleas,  which 
attempt  to  justify  the  speaking  of  certain  defamatory 
words,  by  stating,  that  a  child  of  nine  years  old  did,  in 
fact,  make  the  charge  against  the  plaintiff  conveyed  by 
those  words.  But  these  pleas  do  not  state  the  name 
of  the  child.  They  are  in  effect  abandoned,  as  they  cer- 
tainly fall  within  the  principle  of  Lord  Nort/tamjiton* 
case;  by  which  it  is  held  necessary  for  a  person  who 
*  repeats  slander  spoken  by  another,  to  disclose  his  name, 
-in  order  to  found  an  action  agaiust  that  other  person; 
and  that  he  must  disclose  the  name  when  he  repeats  the 
slander,  and  is  too  late  to  justify  himself  by  doing  it  in 
his  plea.  The  question  now  before  the  court  mu^tj 
therefore,  wholly  turn  upon  the  sufficiency  of  the  counts 
in  the  plaintiff*  declaration.  As  to  the  objection,  that 
it.  ought  (o  be  stated,  that  no  person  had  made  the  state- 
ment which- -is  the  subject  of  the  slander,  that  is  com- 
pletely answered  by  '  Lord  Xort/iamptous  case.  That 
case  shew*  that  such  an  averment  would  have  been  unne- 
cessary, because  if  the  statement  had  been  made,  it  would 
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hare  been  immaterial,  unless  he  had  stated  who  told  him       ***» 
of  it,  at  the  time  of  speaking  the  words.    Recourse  must    Woolnotb 
therefore  be  had  to  the  second  objection;  which  is  in     Htawnw. 
effect,  that  these  words,  construed  by  the  innuendoes,  do 
not  imply  a  charge  of  felony.     I  admit  that  an  innuendo 
cannot  extend  the  meaning,  and  can  only  explain  what 
has  gone  before,  by  ascribing  to  the  words,  under  the 
circumstances  of  the  colloquium  set  forth,  that  meaning 
■which  tbey  would  naturally  bear,  in  the  minds  of  the  by- 
standers.    Upon  this  principle  we  are  to  consider  in 
what  sense  the  words  here  used  are  to  be  construed,  and 
whether  the   innuendoes  have  assigned    to  them  their 
proper  meaning.    The  first  part  of  the  charge  against 
the  plaintiff,  is,  "that  his   character  is  infamous."    As 
to  this,  there  may  be  various  degrees  of  infamy,  but  the 
next  claase  explains  it  to  be  of  such  enormity,  that  u  he 
would  be  a  disgrace1,  in   any  society,"     and  that   he 
would  pursue  him  and  hunt  him  from  all  society.     "  De- 
licacy, it  is  said,  forbids  him  to  state  the  direct  charge ;" 
hot  "it  was  on  a  male  child  of  nine  years  old."    It  was, 
therefore,   something  which  might  be  the  subject  of  a 
charge;  it  was  something  which  violated  morals,  and 
rendered  him  unfit  for  all  society;  which  would  be  a  mo- 
tive to  pursue  him  even  through  the  world.    Are  we  to 
understand  any  person's  meaning,  if  the  import  of  these 
*ords  is  not  sufficiency  plain?    We  are  not  to  look  for 
astute  distinctions,  as  to  the  meaning  of  the  words,  up- 
giu  demurrer,  which  admits  the  speaking,  and  does  not 
8°  to  issue  upon  the  malice;  we  are  nqt  tp  construe  them 
^mtiorisensu;  but  the  common  understanding  of  man* 
knd  is  to  be  applied  to  them ;  and  should  we  not  violate 
all  common  sense,  if  we  understood  them  as  imputing 
less  than  a  criminal  act,  fpr  which,  if  true,  the  plaintiff' 
right  be  punished?'  But  it  does  oot  r^t  ber$.    There  ia> 
*&  averment,  on  this  subject,  wfrichj  without  violating 
the  rules  concerning  innuendoes*  wouJ4«  if  it  went  tQ» 
trial,  p^  the  meaning  beyond  a  dQubt.    It  jp  averred* 
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**°*»  that  tbe  persons  who  heart!  him,  understood  him  to  con- 
Wool:.«tm  vey  a  charge,  that  the  plaintiff  was  a  person  who  had 
Mkaj!owi.  comul»tle^  a  crime  against  nature,  the  very  term! 
which  the  law  itself  uses  as  descriptive  of  one  of  th< 
worst  of  crimes.  On  that  averment,  the* plaintiff  musi 
not  only  have  shewn  the  words  to  have  meant  so,  bui 
that  these  persons  did  understand  him  so.  On  this*  aver- 
ment, he  might  have  gone  into  evidence  of  other  word* 
to  shew  that  the  defendant  meant  so;  and  he  must  have 
shewn  that  the  by-standers  understood  them  so/9 

Grose,  J.-  "As  to  the  declaration,  I  fully  agree, 
upon  the  first  point,  with  the  answer  made  to  the  objec- 
tion that  the  truth  of  the  statement  is  not  denied.  The 
second  question  is,  then,  the  most  material.  I  threw  out, 
in  the  argument,  that  the  court  must  understand  the 
words  as  tbe  common  people  would.  When  I  read 
them  I  thought  it  would  be  impossible  for  any  two  per- 
sons to  differ  in  opinion  about  what  was  meant  by  then*. 
You  may  comment  upon  them,  indeed,  but  it  comes  at 
last  to  tbe  question — what  was  any  man  to  understand 
by  them  ?  Tis  clear,  that  no  man  would  understand 
them,  but  as  a  charge  of  a  criminal  nature.  Under  tbe 
late  determinations,  these  pleas  cannot  be  supported : 
for  in  the  late  cases  it  is  decided,  that,  if  a  man  would 
justify  the  repetition  of  ill  words  spoken  by  another,  he 
must,  at  the  time,  set  out  the  words  and  the  name  of  the 
person  who  gave  the  slander." 

La  wr  e  nc  e,  J.  u  I  agree  in  the  opinion  already  deli  vered, 
as  to  the  first  point.  With  respect  to  the  pleas,  it  sceml 
on  the  authority  of  Lord  Northampton's  case,  and  thd 
subsequent  cases,  that  they  cannot  be  sustained.  Thf 
rule  there  adopted  is  a  good  one.  If  a  person  will  tak* 
upon  himself  to  report  what  others  say,  he  should,  at 
jeast,  give  the  party  the  means  of  bringing  an  actioa 
against  somebody.  And,  here,  if  the  defendant  ha<* 
stated  the  boy's  name,  the  plaintiff  might  have  h» 
action  against  him.  But  ncrtv  the  slander  goes  through  thf 
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world,  and,  if  he  has  no  action  against  this  person,  he 
nas  no  action  against  any  one  el*>e,  and  hi*  character  is  de- 
famed without  remedy.     I  agree,   on  the  other  point, 
with  mj  brother  Grose,  that  the  question  is,  whether, 
according  to  the  common   understanding   of  mankind, 
these  words  import  a  criminal  charge?    In  Con  per,  27*>, 
lord  Man/field  takes  that  as  the  true  doctrine  upon  the 
meaning  of  words.     Now  let  any  one  read  thc^e  words, 
which  f  do  not  repeat,  because  uiy  lord  ha?  commented 
upon  them,  and  can  any  one  doubt  of  their  :neaning  ? 
The  cases  as  to  imputing  to  words  a  mild  senses  have 
been  argued  npon  rather  too  far.    It  is  supposed  tftat  the 
declaration  does  not  state  the  meaning  of  the  words  suffi- 
cieatlj  plain;  but  if  it  bad  stated  a  charge  made  of  an 
nnoatoral  crime   in   terms,  aud   not  in    gross  language, 
would  it  have  been  necessary  to  have  stated  the  unnatural 
criaie  specifically  in  gross  words,  by  innuendo.     Yet  it 
might  have  been  argued,  that  all  crimes  are  contrary  to 
a  well  ordered  state  of  nature.    But,  notwithstanding  it 
may  be  so,   yet   it   surely  could   not  be  necessary   to 
explain   the  meaning  of  an  unnatural   crime    in  gross 
terms." 

Le  Blanc,  J.  "  I  cannot  read  these  words,  com- 
menting on  every  one  as  I  go  along,  without  under- 
standing them  in  the  sense  put  upon  them  by  the  decla- 
ration. We  are  not,  in  these  days,  to  inquire  whether 
you  may  not  affix  a  meaning  to  them  different  from 
that  which  the  party  puts  who  brings  the  action,  and 
which  the  common  people  would  put :  but  considering  the 
circumstances  under  which  they  are  stated  to  be  spoken* 
and  the  epithets  which  the  sneaker  uses,  who  repeats 
the  charge,  it  is  impossible  to  understand  them  other* 
ftue. 

Judgment  fob  the  plaintiff,-  on  the  dekub- 
bbbto  the  sec6nd,  third,  ann  fifth  ?l*a«* 

M  ft 
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A-  and  B.  interchangeably  accept  accommodation  bills;  B.'t 
Aiifc  are  discounted  with  C,  wAo,  tfpoit  frtdr  becoming  due, 
agrees  to  renew  them  ;  but  A.  having  fatten  into  discredit) 
C.  does  not  take  his  name  to  the  bills,  but  draws  for  the  amount 
on  B.  only :  before  these  new  bHls  become  due,  A.  becomes 
bankrupt.  Semble.  B.  might  have  proved  under  A.'«  com- 
mission, for  the  former  accommodation  bills,  this  being  a 
a  payment,  as  it  uere%  of  those  hilts.  B.  having  arrested  A* 
for  the  amount  of  the  bills  paid  to  C.  after  A.  obtained 
his  certificate,  the  court  discharged  A.  upon  filing  common 
pail. 

r»ANco     T)  ULE  to  shew  cause  why  the  defendant  should  not  be 

Pomu.  discharged  out  of  custody,  upon  filing  common  bail} 

fend  wl>y  the  bail-bond  should  not  be  delivered  up  to  be 

cancelled,  the  defendant  having  been  a  bankrupt  and 

having  obtained  his  certificate 

Erskink,  for  the  plaintiff,  in  shewing  cause,  stated,  at 
first  that  the  material  facts  in  the  defenddnt's  affidavit,  on 
applying  for  the  motion,  were  all  denied  by  the  plaintiff, 
and,  therefore,  objected  to  going  into  the  case.  The  de- 
fendant, in  his  affidavit,  had  suggested,  that  the  plaintiff's 
demnild  might  have  been  proved  under  his,  the  defendant'* 
^commission  of  bankruptcy ;  it  having  arisen  upon  an  ac- 
potamodation 4>111  transaction  between  the  plaintiff  and  the 
defendant,  which  bills  the  plaintiff  was  obliged  to  pay ; 
t>Qt  thht  though  he  ought  to  have  paid  the  bills  before 
thfe  bankruptcy,  he  delayed  to  do  it  till  after,  in  order  not 
to  prove  under  the  commission.  He  also  suggested  that 
the  plaintiff  proved  a  debt  of  60001.  under  the  commis- 
sion, which  incloded  the  present  demand.  This,  in  the 
%  pain  points,  the  plaintiff  denied  in  his  affidavit.  How- 
'  /ever,  Gibbs,  for  the  defendant,  consented  to  support  the 
piotion  only  upon  the  case  stated  in  the  plaintiff'*  aft- 
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davit.    Whereupon  the  facts  appeared  as  follows  :  There        16*1 
wis  an  exchange  of  paper  between  the  plaintiff  and  the 
defend**?,  to  exacdy  or  very  nearly  the  same  amount  on 
each  u'de,  till  February,  1801.    At  that  time,  the  accep- 
tances remained  in  the  hands  of  the  persons  who  dis- 
coanted  them ;  there  were  then   bills  to  the  amount  of 
fiOOtrf.  in  the  bands  of  Mr.  Hilberforcc  Bird,  drawn- by 
the  defendant  and  accepted  by  Franco.    These  bills  the 
fkinUf,  Franco,  renewed  by  accepting  bills  drawn  by 
Bird,  with  the  consent  of  the  defendant  and  his  partners ; 
"  and  which  were  no  otherwise   for  the  accommodation 
•f  the  phurf^T  than  for  the  purpose  of  taking  up  the  for- 
acrbiih."    The  original  bills,  for  which  accptances  were 
given  by  the  parties  interchangeably,  became  due  before 
tiie  bankruptcy  of  the   defendant ;  Bird,  at  that  time, 
•greed  to  renew  them,  but,  instead  of  taking  bills  drawn 
bj  the  defendant  on  the  plaintiff,   he  took   bills  to  the 
like  amount,  drawn  by  himself  on  aud  accepted   by  (he 
plaintiff  only,  because  the  defendant's, house  of  trade  had 
riilen  into  discredit.  Bird,  however,  kept  the  bills  drown 
by  the  defendant.    These  renewed  bills,  with  the  accept- 
ance of  Franco  upon  them  only,  were  not  paid  till   after 
the  defenda jit's  bankruptcy,  and,  therefore,  the  plaintiff 
was  advised,  that,  he  could  not  prove  the  amount  under 
his  commission.     "  So  far  from  delaying  payment  merely 
to  enable  him  to  bring  the  present  action.,  he  went  to 
trial  in  several  actions  brought  against  him   by  the  hol- 
der* of  the  bills,  and  endeavoured  to  avoid  the  payment 
of  them,  by  shewing,  that  they  weTemade  for  the  accom- 
modation of  Dubois  and  Co.  and  for  no  other  conside- 
ration, and  that  the  holders  took  them  with  knowledge 
thereof.    The  plaintiff,  therefore,  denied  that  he   post- 
poned the  payment  fraudulently  for  the  above  purpose. 

Ebseine  and  Garkow,  for  the  plaintiff ',  cited  Buckler 
i.  Buttivant,*  and  Cooke's  Bankrupt  Laws,  p.  118,  edit. 
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180*.        ultitn;  and  contended  that  upon  this  statement  of  the 

yWANCO      facts  of  the  case,  the  plaintiff'  could  not  have  proved  the 

DvMMft       amount  of  the  bills  drawn  by  Bird,  and  accepted  by 

him,  the  plaintiff,  until  he  had  paid  them;  which  was 

not  till  after  the  commission  against  the  defendant. 

Lord  Ellenborough,  C.  J.  €€  Franco,  by  renewing 
the  bills  with  Bird,  became  liable  to  him ;  and  was 
not  this  a  payment,  a$  it  were,  of  the  r former  accom- 
modation bills  i" 

.  Gibbs,  for  the  defendant,  put  the  case  upon  that 
ground,  but  there  then  arose  some  dotlbt  upon  the  affida- 
vits as  to  what  bills  the  above  transactions  related,  and 
whether  there  was  not  more  than  one  transaction  concern- 
ing these  renewed  bills.  This  did  not  appear  clearly 
from  the  plaintiff's  affidavit,  and  part  of  the  defendant'* 
affidavit  was,  as  the  court  thought,  not  sufficiently  denied 
by  the  plaintiff. 

The  Court  expressed  an  opinion,  that,  if  the  bills  ac- 
cepted by  the  plaintiff  and  drawn  by  /w-rf,  were  in  con- 
sideration of  the  former  accommodation  hills,  then  the 
plaintiff  might  proceed  against  the  defendant  on  the  for- 
mer cross  acceptances,  or  might  take  others  in  lieu  of 
them.  But  no  other  or  new  cross  acceptances  being 
given  by  the  defendant,  the  acceptance  of  bills  drawn  by 
Bird,  the  holder  of  the  former  bills,  was  as  a  payment  to 
him,  at  that  time.  As  the  present  motion  would  not 
prevent  the  plaintiff  from  proceeding  to  trial  upon  the 
jnerits,  the  court  made 

The  rule  absolute  to  discharge  the 
defendant,  upon  filing  common  bail 
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Htssu  against  Stevenson. — Nov.  14.  too*. 

In  the  Common  Pleas. 


In  a  action  of  covenant,  where  the  defendant  is  not  arretted, 
if  the  piaiatiff obtain*  judgment  and  has  execution,  by  fi.  fa.  for 
part  af  tie  damages,  he  may  hold  the  defendant  to  bail  in  an  ac* 
tvm  upon  the  judgment  for  the  residue. 

*pHE  plaintiff,  having  brought  an  action  of  covenant      Hf«» 

against  the  defendant,  for  not  making  a  good  title  to  ^Stsvimw*. 
him  of  certain  shares  in  ihe  straw-paper  manufactory, 
sold  to  the  plaintiff,  recovered  a  verdict,  with  .damages, 
12001.  For  this  sum  he  sued  out  ajf. .  fa.  and  levied 
a  part  of  the  amount;  and  for  the  residue  he  l&rrcsted  the 
defendant,  in  an  action  upon  the  judgment. 

Shepherd,  Serj.  obtained  a  rule  to  shew  cause  why  the 
proceedings  should  not  be  set  aside  for  irregularity,  on 
the  ground  that  the  plaintiff  having  on  record  elected  to 
proceed  on  the  original  action  by  issuing  aj£.  fa.   could 
not  commence  a  new  action  upon  the  judgment.    Or  if 
the  proceedings  were  not  irregular,  then  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  cus- 
tody, upon  filing  common    bail.     He  cited  Dyer,  299- 
b.S4  •  "In  debt,  the  plaintiff  declared  on  a  recovery,  of 
wis  and  damages  in  a  writ  of  entry,  per  quod  actio  ac- 
c*rfr:  the  defendant  pleaded  in  bar,  that  the  plaintiff, 
after  the  judgment,  immediately  sued  out  an  elegit,  and 
delivered  the  writ  to  the  sheriff  who  served  the  writ  and 
delirered  a  moiety  of  the  lands  extended  to  the  plaintiff, 
without  shewing  the  return    of  the  writ.     Q.  whether 
this  is  a  bar  i    And  so  it  seems  it  is ;  for  the  plaintiff  can- 
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versus 
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1801.        not  vary,  in  pursuing  his  execution,  from  that  of  whic 
"hTTTe        he  has  made  an  election  of  record.     1  Bo.  Abr.  G01.  C 
4.  f>7.     Co.    59.  a.     Br.   Execution."     And   «o  in   Jti 
Abr.  G01,  the  same  point  is  stated,  and  the  reason  is  givei 
"  because  tbe/>/afJif^f  has  made  his  election  of  record/* 

Bay  ley,  Serj.  now  shewed  cause,  and  cited  Glascoc 
v.  Morgan,*  where  in  a  debt  on  a  judgment,  for  10001.  th 
defendant  pleaded,  "  that  the  plaintiff  had  sued  out  thic 
several  e/egits  on  the  said  judgment,  in  several  countiei 
on  one  of  which  the  sheriff  returned-,  that  he  had  Jeriei 
of  the  goods  of  the  defendant  5001."  to  which  the  plain 
{{^demurred.  The  case  was  argued  three  several  tiinq 
at  the  bar,  and  it  was  held,  that  the  levy  of  the  good| 
only  was  no. bar*  but  that  he  may  have  other  elegits,  ami 
jtake  the  lands  for  the  residue.  But  when  the  elegit  i] 
sued  and  lands  are  taken,  and  the  return  is  filed,  he  shall 
not  have  another  execution.  And  as  to  that,  that  it  does 
not  appear  what  is  become,  of  the  other  elegit,  it  should 
not  be  understood  that  any  lands  are  extended  on  them, 
jt  not  being  shewn  ;  and,  if  there  are  other  lands  extended, 
the  defendant  ought  to  have  shewn  that,  in  pleading.  El 
Patch.  16.  CarAl.  judginentwas  given,  for  the  plaintiff 
by  tl^e  w(hoIe  court;  on  which  the  def aidant  brought  a 
jvrit  of  error  immediately,  as  I  have  heard,  but  what  be- 
came of  it  I  never  heard."  He  cited  Lancaster  v.  Fielder,t 
jvjiere  after  au  elegit  on  which  the  goods  only  were  levied, 
the  plaintiff  levied  a  fi.  /«,  He  also  cited  a  precedent 
drawn  by  Mr-  Wqo4*  in  fVenfaorth's  Pleadings,  vol.  7. 
p,  83.  of  a  declaration  upon  a  judgment,  after  a  levy 
pf  part  by  a  fi.  fa.  which,  though  not  an  authority,  yet 
proved  the  opinion  of  the  best  modern  pleaders  on  the 
fubjectf      • 

Shepherd  and  Onslow,  Serjeants,  in  reply,relied  upon 
the  authorities  in  Dyer  and   Rolls.  Abr.  and  the  reason 
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there  given,  that  the  p/*m//i/ had  made  his  election  of  1B04. 
record ;  and  said  that  it  did  not  appear,  hut  that  the  Hbssi 
case  in  Levinz,  might  have  been  reversed  upon  error. 
The/  contended  also,  that  if  the  defendant  was  not  enti- 
tled to  the  former  branch  of  the  rule,  he  was  to  the  latter, 
which  was  wholly  within  the  discretion  of  the  couct. 

Mansfield,  Chief  Justice.  "  On  this  motion,  I  should 
be  glad,  if  J  could,  to  release  the  defendant  out  of  custody  ; 
and  if,  upon  further  consideration,  you  caafind  any  case 
to  warrant  his  being  discharged,    you  will  mention  it 
again.    But,  at  present,  it  does  not    seem  possible  for 
the  court  to  discharge  the  defendant  upon  common  bail. 
The  question  is,  whether  the  plaintiff  can  bring  an  action* 
upon  a  judgment  foe  what  remains  unsatisfied  after  an  ex- 
ecution by  n  fi.  fa.    But  that   question  is  not  proper  to* 
be  discussed  upon  a  mere  motion  of  this    kind  ;  it  is- 
properly  the  subjeet  of  a  plea,  as  in  the  case  in  1  Levinz, 
92;  and  we  must  take  it  that  the  ultimate  decision  there 
was  against  the  defendant;  for  it  is  hardly  to  be  sup* 
posed  that  a  solemn  decision,   after  three  hearings  at* 
the  bar,  should  be  reversed  without  any  notice  being 
taken  of  it,   when  the  reporter  mentions  that  in  fact  « 
writ  of  error  was  brought.     It  is  most  probable  there- 
fore that  the  wait   of   error  was  abandoned.       Upon 
principle   it  should   seem   so.      For,  in   ordinary   cases 
if  a  defendant  paid   a  part  of  the  money,    though   it* 
was  the  nexuday  after  the  judgment  signed,  that  would 
be  no  reason  why  an  action  should  not  be  brought  on  the 
jcdgmenL     Whtit  then  is  the  effect  of  the  jff.  /a*  but 
titis,  that  a  part  of  the  defendant's  effects  are  taken  and 
sold  to  pay  a  part  of  the  debt  ?    The  levying  a  fi*  fa.  also 
does  not  affect  the  plaintiff  s  right  to  have  auy  other  kind 
of  execution,  and  be  may  sue  out  either  another^.yir,  or 
an  elegit ;  and  after  an  elegit,  if  be  doesjiot  take  the  defen- 
dant** lands,  he  may  have  a  capiat  ad  sat i faciendum.    But 
it  is  even  no  fair  conclusion  to  say  that,  because  after 
an  elegit,    which  is  not  returned,    he  cannot  bring  ait 
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1804.  action  upon  the  judgment,  so  neither  can  he  do  so  after 
He8SB  another  species  of  execution,  in  which  he  has  not  obtain* 
versus  ed  full  satisfaction  of  the  debt.  The  case  of  an  elegit,  un- 
der those  circumstances,  is  very  distinguishable;  be- 
cause his  object  is,  by  that  writ,  to  retain  the  possession 
of  a  moiety  of  the  lands  until  his  debt  is  completely  satis- 
fied ;  and  no  one  can  say,  until  that  writ  is  returned, 
*  whether  the  plaintiff  is  not  satisfied,  or  does  not  still  hold 
the  lands  for  the  purpose  of  his  whole  debt  being  finally 
satisfied.  The  case  in  Levittz,  92,  makes  it  impossible 
for  the  court  to  interpose  and  set  aside  this  action,  on 
motion,  as  for  an  irregularity  in  the  proceedings.  It 
seems,  therefore,  to  follow  of  course  also,  that  we  can- 
not grant  the  second  motion,  namely,  that  the  defendant 
should  be  discharged  out  of  custody  upon  common  bail ; 
for,  if  the  action  on  the  judgment  can  be  maintained  at 
all,  why  has  not  the  plaintiff  the  same  right  to  arrest  the 
defendant  for  that  part  of  the  debt  which  is  unsatisfied,  as 
he  would  have  had  for  the  whole,  if  none  of  it  were  satisfied  ? 
I  cannot  see  any  distinction.  There  is,  at  least,  this 
reason  for  bringing  an  action  up6n  the  judgment ;  that 
the  plaintiff  cannot  recover  interest  on  his  debt  by  an  exe- 
cution. Whatever  hardship,  therefore,  there  may  be  in 
the  case,  it  does  not  fall  within  that  degree  of  oppression 
which  is  considered  as  a  reason  for  discharging  the  defen- 
dant out  of  custody  upon  common  bail,  where  he  has  been 
arrested  before.  Not  having  arrested  the  defendant  be- 
fore, \he  plaintiff  is  entitled,  now,  to  hold  him  to  bail. 

Rooke  J.  (the  other  jndges  were  absent)  assented. 

The  court  added,  that  though  it  was  a  very  proper  ques- 
.     tion  to  bring  before  the  court,  yet,  it  being  moved  for 
irregularity, 

The  rule  must  be  discharged,  with  costs. 
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A.  kderes  against  B.  the  acceptor,  on  a  bill  of  exchange,  stating 
tkst  B.  upon  sight  thereof %  accepted  it,  but  does  not  state  a  de- 
livery of  it,  by  the  acceptor ',  so  accepted  to  the  drawer  or  in* 
donee:  Held,  upon  a  special  demurrer t  that  the  acceptor  is 
hdlebfthe  acceptance,  whether  he  delivers  it  over  or  not,  and 
tkrefore  the  plaintiff  had  judgment. 

THE  plaint iff  declared  on  a  bill  of  exchange  against  Shxt«^ 
the  defendant  as  one  of  the  acceptors,  the  other  being  ync™* 
outlawed.  The  bill  was  payable  to  the  order  of  the  plain* 
tif.  The  declaration  stated  that  the  plaintiff  drew  his 
certain  bill  of  exchange  [stating  it]  "  and  the  snid  plain- 
tif  then  and  there  delivered  the  said  bill  to  the  said  de- 
fendant,Wm.M'Cluri  and ,  which  said  bill  of  exchange 

the  said  defendant,  and afterwards,  to  wit,  8cc.  upon 

sight  thereof,  accepted  according  to  the  custom  of  mer- 
chants in  that  particular,  hy  reason  of  which  said  premises^ 
and  according  to  the  said  custom,  and  by  the  law   of 

merchants  they,  the  said  defendant  and ,  became  liable 

to  pay  to  the  said  plaintiff  the  said  sum  of  money  specified 
in  the  said  bill  according  to  the  tenor  and  effect  of  the  said 
bill,  and  of  their  said  acceptance  thereof,"  &c.  Demurrer 
to  the  declaration,  "For  that  although  it  is  alleged  in, 
the  said  declaration,  that  the  said  plaintiff  delivered  the 
»d  bill  of  exchange  to  the  said  defendant  and  IVm. 
before  their  acceptance  thereof;  yet  it  is  not  alleged,  nor 
does  it  appear,  that  the  said  defendant  and  Win,  or  either 
of  them,  ever  redelivered  the  said  bill  of  exchange  to  the 
plaintiff,  and  for  that  no' order  is  stated  to  be  made  by 
the  plaintiff"    J  oinder  in  demurrer. 

Walton,  for   the  defendant,    M'Clurc,  urged  that, 
under  the  form  of  this  declaration,  it  did  not  appear  but  that 
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the  bill,  though  accepted  by  the  defendant,  might  still 
have  remained  in  bis  hands,  and,  in  that  case,  he  would 
not  be  liable  to-  pay  it ;  and  that  it  was  not  a  good  accept- 
ance till  delivered  back  to  the  person  demanding  accept* 
ance. 


Espin  asse  was  to  have  argued  2  contra. 


But,  by  Lord  Ellenborough,  C.  J.  u  The  defen- 
dant becomes  liable  by  tlic  acceptance,  and  not  by  the 
delivery.  Whether  he  delivers  it  over  or  not  he  is  still 
liable;  and  the  drawer  or  indorsee  may  bring  his  ac- 
tion, and  give  notice  to  the  defendant  to  produce  it  on 
the  trial, 

JyOGMENT   FOR    THE    PLAJNTIFF. 
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HSALB 

tertut 
Johnson. 


/;*  a  declaration,  by  the  indorsee  against  the  acceptor,  on  a  bill 
of  exchange,  it  is  not  necessary  to  aver  that  the  acceptor  had 
notice  of  the  indorsement. 

Semble.  In  an  action  upon  a  bill  of  exchange,  with  money  counts 
also,  where  the  plaintiff  has  judgment  in  demurrer,  vpon  the 
count  on  the  bill  of  exchange,  he  cannot  obtain  a  rule  to  cm-  < 
pute  principal  interests  and  costs,  •without  first  entering  a  nolle 
prosequi  on  the  money  counts.  How  he  must  proceed  in  vaca- 
tion upon  a  summons  before  a  judge  for  tl\at  purpose,  see  the 
note  to  this  case. 

T)ECLARATlON  on  a  bill  of  exchange,  cjrawn  by  one 
James  Fitzmaurice  on  the  defendant,  payable  to  him 
the  said  James  Fitzmaurice,  or  order,  stating  the  draw- 
ing of  the  bill,  and  the  acceptance  thereof,  and  that 
"  the  said  JamtSj"  to  whom  or  to  whose  order  the  pay- 
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ment  of  the  said  sum  of  money,  in  the  said  bill  men-      ,, 
tioned,  was  to  be  made,  after  the  making  of  the  said       Heal© 
bill,  and,  before  the  payment,  to  wit,  on,  &c.  at,  8tc.     j0«N  "ox, 
accoirfug  to  the  said  usage  and  custom  of  merchants, 
indorsed  the  said  bill  of  exchange;  by  which  said  in- 
dorsement be  ordered  the  said  sum  of  money  to  be  paid 
to  the  said  plaintiff',  and  then   and  there  delivered  the 
said  bill  of  exchange,  so  indorsed,  to  the  said  plaintiff: 
by  means  whereof,  and  according  to  the  said  usage  and 
custom,  the  said  defendant  then  and  there  became  liable 
to  par,  &c.  according  to  the  tenor  of  the  said  bill,  and 
of  his  said  acceptance  thereof:  and  being  so  liable,  &c. 

Demoirbr,  "  for  that  the  said  plaintiff  hath  not,  in 
andbj  the  said  first  count  of  the  said  declaration,  shewn 
of  alleged  any  good  or  sufficient  consideration  for  the 
said  promise  of  the  said  defendant,  ir  that  count  men- 
tioned; and  also,  for  that  it  is  not  stated,  nor  does  it  ap- 
pear, that  the  said  defendant  had  any  notice  of  the  said 
apposed  indorsement  of  the  said  bill  of  exchange  therein 
mentioned ;  and  also  for  that  the  said  plaintiff  hath  not 
*bewn  any  sufficient  legal  liability  in  the  said  defendant, 
10  pay  the  said  plaintiff  the  said  sum  of  money  in  that 
count  mentioned ;  and  also  that  it  is  not  alleged  that  the 
said  defendant  became   liable,    ur   undertook  to  pay  the 
*aid  plaintiff  the  said  sum  of  money,  according  to,  or 
by  reason,  or  in  consideration  of  the  aforesaid  indorse- 
ment thereof,  &c.  Joinder  in  demurrer. 

Uwks,  in  support  of  the  demurrer,  urged  that  it  was 
we  constant  practice  to  state,  that  the  defendant  had  no- 
teeof  the  indorsement,  as  in  Lil/j/s  Entries,  73 ;  and  that  ' 
"te  principle  upon  which  it  became  necessary,  was,  be- 
cause the  indorsee  is  a  stranger  to  the  original  contract, 
and  so  the  acceptor  cannot  be  required  to  promise  to  pay 
Mai,  until  he  has  notice  of  his  ^becoming  entitled  to  re- 
quire such  a  promise, 

Bat,  by  Lord  Ellenbouough,  C.  J.     "The  defen- 
dant is  the  acceptor,  and  does  he  not,  in  terms,  promise 
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t$M.  he  was  impressed.  Erskine  cited  Good's  case,*  in  which 
£7~Zj  an  application  was  made  to  the  court  to  discharge  a  sea~j 
DoooLAf.  man,  having  a  freehold  of  2(51.  and  a  copyhold  of  201/ 
a  year;  and,  although  the  court  refused  the  rule  upon  a1 
different  ground,  yet  Dennison,  J.  and  another  judge, 
declared  on  the  next  day,  that  they  would  not  be  under- 
stood, by  the  refusal  of  the  motion,  to  declare  that  a 
freeholder  could  be  impressed  and  removed  from  his 
freehold.  The  question,  therefore,  by  that  case  was  not 
decided/' 

La  whence,  J.  "I  cannot,  as  )Tet,  see  to  what  ex- 
tent this  position  of  not  removing  u  man  from  his  free* 
hold  may  not  be  carried/* 

Grose,  J.  "Have  you  any  dictum  of  any  sort  what- 
ever in  the  books  to  support  such  a  position?" 

Erskine  acknowledged  that  he  knew  of  none*  But, 
in  the  acts  for  impressing  men  into  the  land  service,  the 
power  of  impressing  is  confined  only  as  to  such  persons, 
as  have  no  visible  means  of  livelihood.       , 

Lord  Ellen  borough,  C.  J.  u  In  this  case  the  party 
tomes  rather  unfavourably  before  the  court:  he  merely 
cbuses  to  be  in  the  merchant  service,  instead  of  that  of 
bis  majesty.  He  is  not,  therefore,  taken  from  his  free- 
.  bold/  If  he  had  fairly  quitted  the  sea  altogether,  and 
without  an  animus  reverteiidi,  it  would  have  made  a  very 
strong  case,  on  account  of  his  being  removed  from  his 
freehold.  We  must  not  regard  the  amount  of  the  value 
of  that  freehold ;  we  must  decide  upon  the  broad  ground, 
whether  a  man  having  am/  freehold,  may  or  may  not  be 
impressed;  and,  I  own,  it  strikes  me  that  the  one  side  of 
such  a  position  cannot  be  supported  to  the  extent  to 
which  we  must  carry  it  in  this  case,  if  we  were  to  grant 
the  habeas  corpus." 

The  Habeas  Corpus  refused. 


*  Blac.  Rep.  251. 
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Ward  against  Lowring,  1W4 

Fkre9upon  pitting  of  a  trial,  the  bail  had  paid  2000/.  into 
court,  for  the  defendant,  to  abide  the  event  of  the  suit,  and  the 
ml  afterward*  abated  by  the  death  of  the  defendant,  they 
vxnterndtted  to  take  the  money  out  of  court ;  notwithstanding 
the  plaintiff  and  the  administrator  of  the  defendant  insisted 
that  it  should  be  paid  over  to  the  plaintiff  or  to  the  adminis- 
trate of  the  defendant 

JJfOTlOS  for  a  rule  to  shew  cause  why  the  sum  or  two       War» 

thousand  pounds,  paid  into  the  hands  of  the  clerk  jJJJJJJ^. 
of  X«i  Prius  to  he  invested  in  the  purchase  of  exche- 
quer bills,  pursuant  to  an  order  of  Nisi  Prius,  should  not 
be  paid  over  to  James  Abel,  attorney  for  theplaintijf,  and 
Coadministrator  for  the  defendant,  now  deceased.  No- 
tice of  trial  bad  been  given  in  the  cause  in  April,  1803; 
at  which  time  a  rule  was  obtained  to  put  off  the  trial,  and 
it  was  ordered  that  the  cause  should  be  made  a  remanet 
till  the  first  sittings  in  Trinity  term,  upon  condition  that 
the  defendant  should  pay  the  costs  of  the  day,  and  should 
also,  on  or  before  a  certain  day,  pay  iuto  the  hands*of  thf 
clerk  at  Nisi  Prius  £0001.  to  he  forthwith  laid  out  in  the 
purchase  of  exchequer  bills,  for  the  benefit  of  the  par- 
ties in  the  suit,  and  to  abide  the  event  of  the  cause.  This 
money  wa*  so  paid,  i/i  May,  J  80S,  and  in  November 
following  the  defendant  died*  The  next  of  kin  renounced 
administration,  and  it  was  granted  to  Abel,  the  plaintiff  $ 
attorney,  lie  being  a  creditor, 

Ebskixe,  for  the  plaint  if,  and  Giles,  for  the  admifiis* 
trator  of  the  defendant,  applied  to  have  the  money  .now 
paid  out,  the  suit  being  ended  ;  and  Giles,  on  the  be- 
half of  the  defendant* %  administrator,  consented  that  it 
should  be  paid  to  the  plaintiff*  And  they  insisted  that 
cither  the  one  or  the  other  must  be  Entitled  to  it,  and* 
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180*.       upon  both  consenting,  it  should  be  paid  out  to  whomso- 
Wahd      ever  they  might  appoint 


•ertus 
Lowbino  . 


Gibbs,  on  behalf  of  Uie  bail,  ^u>*  sheared  case;  in  the 
first  instance,  upon  an  affidavit  stating  that,  at  the  time  the 
money  was  *>  paid  iuto  court,  the  defendant  was  gone 
abroad;  that  he  had  known  very  little  of  the  transaction, 
it  being  upon  a 4»i«l  tof  exchange  drawn  by  his  partner; 
that  the  boil  applied  to  put  off  the  trial,  in  expectation  of 
his  returning,  and  th*jt  the  money  was  actually  paitf  into 
court  by  them  for  their  own  indemnity. 

Lord  Ellenbqrough,  C  J.  at  first  said  that  he 
doubted  whether  c^usc  could  ever  be  shewn  in  the  first 
instance,  where  there  was  an  affidavit  on  the  side  shewing 
cause.  But,  nevertheless,  the  case  was  permitted  to 
be  gone'  into.  After  the  above  statement,  by  Gibbs, 
be  said,  "  The  bail  have  paid  this  money  into  court,  to 
indemnify  themselves  against  an  event  which,  as  it  now 
turns  out,  can  never  happen.  They  ought  to  have  the 
money  out  of  court."  ' 

Gives  suggested  that,  although  the  money  was  paid 
by  the  bail,  it  was  not  paid  by  them  in  their  character 
of  bail,  but  as  a  loan  to  the  defendant;  and  also  that  it 
was  paid  in  by  the  bail,  for  them  to  prosecute  the  defence 
to  the  action,  and  to  answer  for  such  further  costs  as 
might  be  incurred  by  permitting  them  to  do  so.— 
Easier* e  said  that,  if  the  bail  had  not  paid  the  money 
into  oourt,  the  plaintiff  would  have  obtained  judgment 
long  before  the  suit  abated  by  the  death  of  the  defendant, 
which  was  not  till  Nov.  1803. 

•  Lbrd  Ellenborot  gii,  C.  J.  "  This  is  not  very  likely  to 
happen  again;  but  upon  the  terms  of  the  rule,  it  is  impossi- 
ble to'  gftVe  you  the  money.  On  a  future  occasion,  this  event 
may.be  provided  against,  and  if  the  present  case  tad,  at 
ttheftime,  b^en  presented  to  our  consideration,  we  might 
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perhaps,  bare  framed  the  rale  in  a  different  maimdr,  bnb      INK 

as  it  steads  we  are  boand  by  it,  and  the  bail  are  faowj  i*      Waw 

parties  who  in  strict  law,  according  to  the  t\Ae,  are  enti-    iJ%n*+ 

tied  to   the  money.    They  on  the  behalf  of  tie  d^ft- 

iunt  paid  it  into  court  to  abide  the  event  of  the  cause. 

That  event  the  law  ha*  determined  by  ttoe'  abatement  •  of 

the  sah  ;  and  if  bv  the  event  or  end  of  the  canto -it  can* 

not  be  paid  pot  to  the  plaintiff,  then  it  remain*  in  tbef 

hands  «f  the  officer,  a*  a  dry  pledge  for'  those  persons  w4ic 

placed  is  there.    If  there  was  a  cause  in  wMcfc  there  was 

any  apprehension  of  an  ajfecttd  delay,  th*n>i  there  might, 

perhaps,  be  some  terms  imposed,  that  it  shoald  be  paid 

oTer,  not  on  the  event  of  the  suit,  but  in  the  e*ent  of 

failure  to  proceed  within  a  certain  time,  or  upoi>  tmy- 

other  given,  conditions.    But,  atpntseikt,  there  It  but  this 

node  df  dotug  justice/' 

'.  '  -    :  »    *  *    Jk 

Ee» i  nr  took  nothing  ty  Iris  motion,  and,  afterwards, 
Gibbs  obtained  a  rule  to  shew  cause  why  it  should  not 
be  paid  to  Burford  and  (toother,  the  bail.     Erskink  and 
Giles  thereupon  (28th  Nov.  1804.)  shewed  cause,  and  in- 
sisted that  the  money  being  once  paid  into  court,  whether 
by  the  bail  or  not,  the  court  would  not  permit  them  to 
separate  themselves  from  the  defendant ,  in  order  to  take 
the  money  out  again,  and  retract  their  engagement.   They 
also  produced  an  affidavit,-by  Abel  the  attorney  for  the 
defendant,  " that  it  was  paid  in  by  the  house  of  Peter  Bur* 
ford,  Petet  Burford  the  younger,  and  John  Burford,  as 
the  agents  of  the  defendant,  and  not  by  the  two  Burfords  as 
bail  merdly.    That,  'tslteiteupon,  thfe  said  dtft+i&unt  was 
debited  with  the  said  sunt  of  QOOOl.  in  his  account,  and, 
that,  in  an  affidavit,  made  in  a  Aiit  in  ttoa*  extort  6f 
Exchequer,.  Frttr  Bupjhvd  swore,  that  the]r,\  the  J3*r- 
/srds,  bad  poid  the'  mdney  in  the  ctuHwctef  vf  agent*  to 
the  said  dtfendant?    They  prayed,  thwtfete/thM  (he 
money  might  be  inpounded,  in  order  to  try  an  issue  whe- 
fer£evz»^wa9tiaHy'ifc&bt^  *■*■  ~i 

ttid  thnt  I*  atood.n^Dili tile  strict  gvonatf  of  few,  aiid  the 

G  t  r 


ft 


1**. 
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defendant's  administrator,  was  entitled  to  it;  for  it  wag 
not  paid  into. court  by  the  bait,  who  applied  for  it,  but  by 
three  persons  forming  the  house  of  trade  o&Burford  and 
Stow,  and  was  as  a  loan  to  the  defendant. 
■  •  \. 
.Lord  Ellen  borough,  C.J*  "  If  be  were  living,  we 
would  n6t  suffer  the  bail  to  take  the  money  out,  or ,to  sever 
themselves  from  the  principle.  But  ibis  not  paid  in  mere- 
ly as  the  defendant's  money ,  but  as  a  pledge  which  the  bail 
put  in  for  him.  During  bis  life,  it  is  to  be  considered  as 
his  money  ;  but,  now  thai  the  event  of  the  cause  is  de- 
termined, they  who  paid  it,  partly  for  their  own  secu- 
rity, are  entitled  to  it.  :  We  .have  no  authority  to  im- 
pound the  money.  It  was  paid  into  court  tq  abide  the 
event  of  the  suit  which  is  now  .determined  z  it  was  paid 
in  by  the  Burfords  the  defendant'*  agents,  who  took  upon 
themselves  the  character  of  bail— I  admit, not  all  three  of 
them,  but  twOvonly,  because  by  ftbe  rules  of  the  court  only 
two  are  required."  ..  „ 

-  •  The  rule  Absolute,  to  pay  the 

money  to  the  Burfords, 


A   , ,  n  j  ihMbww; 


Pak>£*  against  Lsqlaxd.~Ncv.  H)>. 


\jn  undertaking  gbct*  by  an  attorney  to  a  sheriff**  6ffker,  t*  ap- 
.  pear  and  put  in&ail,  istoid;  even  though  given  lefbre  4*t  arrest 

Km  been  made,  and  when  it  was  pctin  the  paper  <qf  tic.  officer 

totxetyefavrit. 


an 


?A*s»m      QlURNEY  moved  for  a  rule  to  shew  cause  why 
2*^,.  attorney  should  tfot  put  in  bail  afxjve,  and  accept  a 
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declaration  far  the  defendant,  upon  an  undertaking,    and        i**0** 
pay  the  costs  of  the  application.  Parka* 


Tie  snerilPs  officer,  having  a  warrant  upon  a  bill  of 
Vidilmi  against  the  defendant,  went  to  his  house,  which 
was  within  the  city  of  London  ;  and  finding  that  he  could 
oot  arrest  biin  there,  the  defendant  sent  him  with  a  let- 
ter to  his  attorney,  which  was  carried  by  the  bailiff's  ser- 
vant, and  the  attorney's  clerk  wrote  an  undertaking  for 
the  attorney,    "  I  undertake  to  put  in  bail."' 

lard  Ellen  borough,  C.  J.  "  Is  not  this  an  under- 
taking to  a  sheriff's  officer,  and  void ;  and  is  it  not  at  any 
rate  in  consideration  that  he,  the  bailiff,  will  omit  to  do 
his  duty." 

GuiNEY  suggested,  that  the  officer  had  no  power  to 
arrest  the  defendant  at  the  time,  and  the  undertakiag 
fc'gto  therefore  be  held  to  enure  to  the  plaintiff,  and 
fcight  so  be  good.  That  in  all  the  former  cases  where  an 
undertaking  to  an  officer  was  held  void,  there  was  an  actu*- 
a!  arrest.  And  the  party  had,  by  this  act  of  the  attorney, 
ten  defeated  of  making  his  arrest,  which  he  might  have 
made  at  another  time.  ■        .      .  .  i 

Wd  Ellen BoaotfGH,  <J.  J.  "There  is  no  disposi- 
tion in  the  court  to  favour  the  attorney;  but  this  is  an 
Nwfcrlaking,  as  it  appears  to  me,  to  the  sheriff  '*  officer, 
»4  we  cannot  encourage  it." 

Rule  nisi  refused 


verttti 

ExGLAKB. 
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19t»>       t    The  Kin&  against  th*  Lord  an4  Seewajlds  of  the 
"  Manor  of  Water  £atx>n. — Nov.  19* 


Kex 
versus 


Wher?  a  rule  has  been  obtained  Jot  a  mandamus  to  tout,  and 
the  mandamus  is  taken  out  in  other  term  titan  are  warranted 
by  the  ruief  and  differing  not  merely  by  adding  things  inci- 
dental to  a  mandamus,  but  materially  enlarging  the  terms,  the 
court  will  quash  the  mandamus:  notwithstanding^  perhaps,  tkey 
•would  have  granted  a  rule  as  large  if  it  had  been  applied  for, 
upon  the  same  affidavits ;  and  they  will  not,  upon  motion  to 
quash  if,  amend  the  rule,  to  support  tnc  mandamus.  The  p&rty 
ought,  if  there  is  a  mistake,  to  apply  to  amend  his  rule  befstt 
the  mandamus  issues. 

J^ARRYATT  shewed  cause  again* t  a  rule  obtained  by 
torn  of  the'  WiLuox,  to  shew  cause  whfl  the  mandamu^\xtc\xA 

Water  °  to  tbe  defendants  should  uot.be  quashed,  the  terms  of  it 
JUtov,  ^xceepling  the  terajs  of  the  ruje,h>y  which  it  was.  granted. 
It  speared  tb^re  wa££.  dispute  about  the  right  of  certain 
cpfyboldera.of  the  manor  for  jHvep>  to  have  a  renewal 
of  the  like  number  of  lives  upon  payrjient  of  certain  fines; 
and,  it  was  suggested,  that  the  lord  and  steward  of  the 
manor  had  quoted  to  hold  a  court  for  16  yeafsf  The 
claim  was  fora.rigbt  to  reqew,  ai)j5r  the  extinction  of  all 
t)ie  Jives,  and,  the  Tjufa  for  a  mandqmns.  was  obtained  by 
several  of  the  copyholders.  Tbe.  tehps  of  the  rule  were 
only  that  a  court  sh9pJd  be  held,  viz.  "  commanding  him 
to  hold  one  or  more  customary  court  or  courts/'  The 
mandamus  itself  contained  a  suggestion  of  the  rights  of 
the  claimants,  as  is  usual,  stating  that,  from  time  whereof, 
&c.  the  tenants,  at  the  extinction  of  such  lives,  have 
been  used  and  accustomed  to  be  admitted,,  for,  other  lives, 
upon  payment  of  a  certain  fine '"  and  the  mandatory  part 
of  the  writ  was,  "  that  he  should  appoint  a  day  or  days 
for  the  holding  of  a  court  or  courts,  and  should  hold  such 
court  or  courts,  in  order  to  readmit,  such  tenant*  as  shouji 
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be  entitled  to  be  feadmitted,  according  to  the  custom  of       tw*. 
tbe  said  manor,  and  take  such  surrenders  as  should  b*        rkx 
made,"  &c.    In  pursuance  of  this  writ,  the  steward  had  i^J1^^ 
held  a  court,  but  rendered  it  wholly  illusory  by  refusing  Manor,  ice.  at 
to  readmit  any  one,  saying  tbe  tenants  had  no  right  ft*      2^* 
renewals. 

Lord  Exxbubobougil,  C.  J.  "We  cannot  go  into 
thotebcts." 

Lawebncs,  J.  "  The  mandamus  should  have  been 
to  have  held  a  court  and  to  permit  your  clients  to  put  in 
their  claims ;  and  then  you  might  have  come  with  an 
application  for  another  mandamus  to  be  admitted." 

Mabbyatt  then  suggested  that,  as  in  this  case,  be 
could  shew  himself  entitled  to  such  a  mandamus  as  had 
issued,  the  court  might  amend  its  rule. 

Lord  ElIbnbosodor,  C.  J.  "The  court  will  not 
amend  its  rule  in  favour  of  persons  who  have  the  pre- 
sumption to  take  oat  a  rule  in  a  certain  form,  and  a  man* 
daunts  very  different  from  it." 

Lawrence,  J.  said,  that  if  any  particular  person  came 
and  stated  bis  claim,  tbe  court  could  look  into  his  case, 
but  in  tie  King  v.  the  Mayor  of  Kingston-upon-Hull,  1 
Strange,  578,  which  was  cited  by  Wilson,  in  moving 
for  the  present  rule,  it  is  said  that  several  distinct  rights 
cannot  be  joined  in  one  mandamus. 

Mabbyatt,  observed,  that,  in  that  case,  there  was  no 
suggestion  of  any  particular  constitution  of  tbe  borough 
ander  which  any  one  in  particular  could  have  a  right, 
so  that  the  mayor  might  traverse  the  right  of  each..  But 
in  mis  case,  the  right  of  any  copyholder  is  upon  record 
in  the  lord's  own  court';  and  although  several  persons 
iu  that  case  could  not  have  one  writ  of  mandamus  to  rp- 


tt 


Casn  in  B.  B.  **  Michaelmas  Term f 


1804 


store,  yet  the  case  was  very  different  here,  and  it  might  go 
rbx        to  the  lord  to  perfect,  by  means  of  tlie  homage,  the  rights 

iJuTcrftbe  °f  flevcral-  He  "^  tbat  the  *»***"***  *ag  framed  upon  a 
Jkfaiwr,  &c  of  precedent  in  one  of  Lord  Onslow's  cases;  but  he  aduiit- 

'  K?£*       ^  that  there  khe  ru,e  was  more  cxtett9ive  thafl  ia  *ta 
case. 


Lord  Ellenborocgii,  C.J.  "The  question  is  not 
now,  whether  the  court  could  grant  a  rule  as  extensive  as 
thtemandamus,  but  whether  the  parties  shall  ingraft  upon 
a  rule  terms  which  were  not  granted/'  His  lordship  had 
Observed  to  Wilson>  on  moving  for  this  rule,  that,  "If 
|be  mandamus  extends  beyond  the  rule  .much,  it  may  be 
too  large,  but  yet  there  may  be  soake  things  which  ard 
implied  as  a  sort  of  incidents  to  a  mandamus." 

Lb  Blanc,  J.  "  If  yoMr  original  affidavits  had  beerj 
sufficient  to  have  warranted  this  mandamus,  you  sboulq 
fcave  moved  to  amend  your  rule." 

Rtf&a  absolute  to  qiwh  the  mandamu^ 


The  Ki*« 

versus 

1X0* 

etaL 


The  King  against  Ing«  and  Savndersox.— Xav.  «*• 

Semble.  Upon  an  indictment,  for  not  obeying  an  order  of  ftfJ 
justices,  under  33  Geo.  III.  c.  54,  si  15,  commanding  the  do 
fendairts,  as  stewards  and  principal  officers  of  a  Friendly  Society 
to  restore  A.B.asa  member,  it'mnst  be  shewn,  that,  by  the  con 
stitution  of  the  society,  the  attendants  have  the  potter  to  rcstort 
him.  4I 

HTRR  defendants  were  indicted-  fy not  obqymg.ao  ordd 

of  two  magistrates  fur  the  coutty.tf  Surrey,  uuder  SJ 

Geo.  III.  c.  54,  *.  15;  made  upon  them  as  *e  wards  au« 


3 
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priictj»l  officers  iff  *  society  called  4he  Uhitcd'JBrtither*;  itw' 
by  which  6ey  wr/e  ordered  to  reinstate  one  Vdiwg,  a  -jbeKlv 
member  of  jheir  society,  ivho  had  been  expelled.  »  '        rrr^j 

The  Mctment  was  tried  In* fun-  KrNNJN«rioN,  Serj.         c,^ 
at GidliforJ,  at  the  last  assizes  tor  Surrey;  y/'uo  upon 
b/sxpert,  stated  "  that  the  order  was  proved  to  have  been 
vrie  and  served  upon  the  defendants.    "  Ingp  said  he 
expected  it;  Sanderson  said. nothing  to  it.'*     1'iWJig  was  a 
member  for  four  or  five  yours,  and  had  been  expelled, 
three  or  four  days  before  the  making  of  the  ojderj  for 
not  paying  up  his  arrears.    The  defence  staled  by  the 
coo**!  was,  that  it  was  not  in  the  power  of  the  defendants, 
as  stewards,  according  to  the  .rules  of  the  society,  to  re- 
insttfe  Young,  and  that,  therefore,  they  could  not  com-. 
ply  v/th  the  order,  in  which  case,  their  not  obeying  it 
was  cot  a  misdemeanor.     He,  the  learned  judge,  stopped 
the  defendant'*   counsel,  and,   being  of  opinion,  thai  to 
make  the  disobedience  of  the  order  a  misdemeanor,  it 
oust  be  wilful,  and  that,  therefore,  proof  of  a  misdemea- 
nor had  not,  in  this  case,  been  substantiated :  he  informed 
tie  jury,  that  the  contempt  of  the  ofder,  alleged  in  tfje 
indictment,  was.  a  wilful  contempt,  and  must  be  sq  proved.; 
aad  therefore,  in  order  to  convict  them,  they  mipt  be  sai- 
nted, that,  by  the  constitution  of  the  society,  the  defenr 
&nti  had  it  in  their  power  to  do  as  the  order  qoninuanded 
**»••   That,  .although  a  copy  of  the  articles  of  the  ao» 
wlr  had  been  produced,  yet  no  part  of  the  book ,  wa» 
T«ri,to  shew  that  they,  the  defendant*,  had  8i*ch  ppwer ; 
tifet,  notwithstanding,    the    jury    returned    a  verdict, 
^,lj;  that  he,  thereupon,  Requested  them  to  reconsider 
^caie,  and  repeated  the  evidence  to  them;  but  they 
^H  persisted  ia  returning  the  same  verdict."     He  added, 
"  I  was  then,  and  now  am  of  opinion,  that  the  verdict 

*as  not  only  against  .the  evidence  produced,  but  against 
law." 

Through  some  accident,  which  the  defendant's  couq- 
*I  *ere  prepared  to  shew  by  affidavit,  they  were  pre- 
dated from  moving  *  for  a  hew  trial  within  the  four  d*y s  j 
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but  the  defendants  now  preferred  moving  for  judgmen 
upon  themselves,  and  submitting  to  a  small  fine,  rathe 
than  to  be  kept  in  suspense,  and  possibly  to  be  imprisoned 
in  the  m^an  time,  unless  the  prosecutor  consented  to  thei 
being  at  large. 

Best,  Serjt.  and  Curwood,  for  the  defendants,  there 
fore  now  moved  for  judgment. 

Nolan  and  Wether  all,  for  the  prosecutor,  urged  tha 
the  verdict  was  according  to  the  evidence,  and  according 
to  law.  That  the  lawfulness  of  the  order  could  not  be  a  ques 
tion ;  for  it  must  now  at  least  upon  the  verdict  be  consi 
dered  as  a  lawful  order ;  that  the  act  of  parliament  gives  th< 
justices  a  power  to  make  an  order  upon  any  of  the  principa 
officers  of  the  society,  and  amongst  them  names  the  stew 
ards ;  that  this  order  was  made  by  a  competent  authority 
and  it  was  not  necessary  to  prove  wilfulness  in  the  de- 
fendants who  disobeyed  it,  that  being  an  inference  o 
law.  That,  in  form,  this  was  a  criminal  proceeding,  but 
-In  effect,  it  was  in  the  nature  of  a  civil  remedy,  provided 
l>y  act  of  parliament.  That  the  act,  by  directing  th< 
order  to  be  made  on  the  stewards,  or  other  principal 
officers,  does,  ex  vi  termini,  necessarily  empowei 
them  to  restore  the  party  who  has  been  expelled  \ 
otherwise,  it  must  necessarily  follow  either  that  there 
is  an  absblute  impossibility  of  enforcing  the  act,  01 
else  the  whole  society  must  be  summoned,  an  order  must 
be  made  against  the  whole  society,  and  the  whole  societj 
must  be  indicted  ;  that,  by  the  latter  part  of  the  statu  te^ 
the  order  of  the  two  justices  is  to  be  final ;  that  this  order 
is  in  the  nature  of  a  peremptory  mandamus,  to  inscribe 
the  names  of  the  expelled  members  in  the  books  of  the 
society,  which  any  one  can  do  who  can  write,  or  procure 
others  to  write  for  him  ;  that  it  is  like  an  order  of  ban 
tardy,  under  the  43  Eli*. 

Py  TfLB  Court.     «  \V$  *bould  be  glad  to  know  how 
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the  stewards  are  to  restore  {his  member.  They  may  be  l804* 
penoB*  who  have  nothing  to  do  with  it.  They  may  be 
appointed  stewards  merely  for  the  purpose  of  collecting, 
or  of  keeping  in  safe  custody,  the  money  of  the  society. 
The  roles  of  each  society  are  inrolled  at  the  quarter  ses- 
sions, and  the  magistrates  might  have  inspected  them, 
and  seen  who  were  the  persons  to  admit  o*  to  reinstate 
members.  But  these  persons  may  not  even  have  it  in 
their  power  to  put  his  name  in  the  books ;  of  which  not 
they,  bat  the  secretary,  might  have  the  lawful  custody. 
The  proof  of  who  had  the  power  to  do  so  was  an 
affirmative  which  might  lie  upon  the  prosecutor  to  be 
proved."  But  they  said  that  as  the  verdict  was  not  dis- 
turbed, and  there  was  no  motion  before  the  court,  in  ar- 
rest of  judgment,  these  were  not  at  present  topics  for 
their  consideration ;  and  the  counsel  must  confine  them- 
selves merely  to  such  topics  as  occurred  in  aggravation 
4?^  punishment. 

And  afterwards  by 

Lord  Ellenbobouoh,  C.  J.  "As  it  appears  that  the' 
counsel  for  the  defendants  was  stopped  in  his  address  to1 
tbejury,  by  the  learned  judge,  it  does,  necessarily,  appear, 
that  the  ease  of  the  defendants  was  not  so  gone  into  as 
to  satisfy  the  court  in  giving  judgment.  Although  the 
party  is  oat  of  time  to  move  for  a  new  trial,  yet  the 
court  think  it  necessary  to  require  one  for  tlieirownf 
satisfaction." 

A  NEW   TRIAL  GBANTKfe 


H  * 
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1804.         Anonymous.     (Execution  pending  a  Writ  vf  Error.) 

*  Nov.  21. 


A  confession,  that  a  writ  of  error  is  brought  for  delay ,  steer*  ta 
have  been  made  by  u  a  gentleman  who  attended  the  taxation  of 
.  costs  far  the  defendant'*  attorney  on  the  behalf  of  the  defen- 
dant," is  not  sufficient  to  warrant  the  issuing  of  an  execution, 
pending  a  urit  of  error.  Such  a  confession  has  never  been  re* 
lied  upon,  except  when  made  by  the  defendant  or  his   attorney. 

Avoktmous.  /")N  a  role  to  shew  cause  why  an  execution,  sued  out, 
pending  a  writ  of  error,  should  not  be  set  aside  for 
irregularity ; 

Lawes>  for  the  plaintiff,  shewed  cause  and  produced 
an  affidavit,  stating  a  confession,  that  the  writ  of  error 
.was  sued  out  merely  for  delay. 

M auk y  att,  for  the  defendant,  referred  to  the  case  of 
Poole  v.  Chamock*  and  other  cases,  and  said*  that  in  all 
of  them  there  was  an  admission  either  from  the  defendfint 
or  some  person  having  authority  to  bind  him,  such  as  the 
/attorney  himself;  but  that  there  was  no  case  in  which  the 
.lake  declaration  by  an  attorney's  clerk  was  held  binding 
upon  the  defendant.  That  in  this  case  It  was  only  sworn 
**  that  the  gentleman  who  attended  for  the  defendant's 
attorney,  on  the  behalf  of  the  said  defendant,  at  the  taxa- 
tion of  tlie  costs,  and  at  the  time  of  the  serving  oi  the 
allowance  of  the  writ  of  error,  acknowledged,  &c. 

Lord  Bllrnborough,  C.  J.  <r  Non  liquet,  that  he 
is  invested  with  any  professional  character,  and  the  mere 
babble  of  an  office  is  not  to  bind  the  party,  who  cannot  be 
supposed  to  give  any  authority  to  it.  We  have  never  gone 
beyond  receiving  such  admissions  from  the  party  himself 
or  his  attorney/' 

Rule  absolute. 


*  3  T*ra,Rcp.  79. 
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Affidavit  of  Merits.  ieo*. 


Js  agaavit  sf  merits  may  be  made  by  the  managing  clerk  to  the 
defendant'/  attorney*,  who  may  know  more  of  the  cause  than  the 
attorney  himself.  * 

rVs  a  former  day,  16th  November,  on  a  rule  to  shew  Affidavit  tf 

cause  why  an  attachment  against  the  sheriff,  for  not     w**l*»- 

bringing  in  the  body,  should  not  be  set  aside  upon  pay* 

Rtatof  costs,  &c.  the  application  being  on  the  behalf  of 

the  party,  an  affidavit  of  merits  was  produced,  sworn  by 

the  managing  clerk  to  the  defendant's  attorney;  and  the 

court  received  it.    *r  For/' said  Lord  Ellknborougu,  C. 

J.  "  such  a  person  may  happen  to  know  more  of  the  cause 

than  the  attorney  himself,  and  may  be  better  enabled  to 

swear  to  it."     So  nbte  the  difference  between  this  and 

the  last  case  ;  the  one  being  upon  an  affidavit,  the  other 

an  unauthorized  act. 


XBNYONtfgtflHSf  GbAYSON.— Nov.  21. 


Oniemanding  the  execution  of  a  deed,  directed  by  an  arbitrator, 
"sktrt  such  demand  is  made  by  a  third  person,  it  is  not  neces- 
sary that  such  person  should  be  -empowered  by  deed  or  power 
of  attorney,  in  order  to  enable  the  party  to  have  an  attach- 
ment. Though  it  may  be  so  where  the  dtmand  is  of  money  di- 
rected to  be  paid  to  the  party. 

QS  a  rule  obtained  by  Fell,  to  shew  cause  why  an      Kewyow 
Attachment   should  not  issue  aeainst  the  defendant.     ^  ver91lt 
tor  not  performing  an  award; 

XvmtsALB  objected  that  the  demand  of  the  execution 
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180*y  of  the  deed  was  not  made  by  a  person  having  competent 
authority,  he  not  being  authorized  by  deed  to  make  the 
demand. 

But  it  appearing  that  the  attorney  swore  that  he 
did  authorize  the  person  demanding  it,  to  demand 
execution  of  the  deed,  and  to  pay  the  money,  the  consi- 
deration for  it ;  which  affidavit  was  made  in  consequence 
of  the  request  of  the  court  in  last  term,  when  the  case  was 
ordered  to  stand  over,  to  know  whether  the  person  had 
authority ; 

The  court  now  said,  that  it  appeared  the  person  had 
authority,  and  that  the  case  in  TidtFs  Practice,  vol.  2, 
p,  748,  was  of  a  demand  of  the  payment  of  money,  which 
might  be  very  different,* 

Rule  absolute;  the  attachment  granted. 


Ex  parte  Mary  Wilkin s.— Nov  26* 


Where  a  prisoner,  in  order  to  be  discharged  under  the  Insolvent 
Act,  44-  Geo.  J II.  c.  108,  applies  to  have  the  sum  in  the  com- 
mittitur  in  the  marshal'*  book,  reduced  below  1500/.  alleging  a 
mistake  in  the  original  judgment  or  entry,  the  court  wilt  require 
the  most  satisfactory  affidavits  from  the  forties  interested,  in 
order  to  shew  that  it  is  a  fair  case  oftnistake9  and  that  it  is  not 
an  after-thought  and  collusion  between  the  plaintiff  and  the  de- 
fendant. . 

Mauy'     J^AWES  moved  to  amend  the  committitur  in  the  mar- 
Wilkiss.  shaFs  book,  by  reducing  the  sum  for  which  the  defen* 

dant  stood  charged  in' execution,  ttpon  the  1st  January,. 
1804.  The  defendant' %  affidavit  stated  that  a  verdict  was  ob- 
tained against  her,  for  1600L  and  %fr<*ction>  with  costs  in  a 

*  An  unstamped  indorsement  of  ad  award  is  a  Sttfitientwtho- 
rity-     2BI.  Rep.  050. 
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cause  in  which  she  bad  made  no  defence,  being  then  at        ***» 
Jersey.  She  applied  at  the  Surrey  sessions  to  be  discharged      &  parte 
under  the  last  insolvent  act,  44  Geo.  J 11.  c.  10&.     Mr.     w*^"* 
Jona,  riie  marshal,  said  that  be  could  not  reduce  the  sum 
U  tifbooi  for  which  she  stood  charged,  without  a  rule  of 
the  court.    It  appeared  that  a  mistake  bad  been  made  in 
casting  up  and  settling  tbe  account  between  the  defendant 
»od  the  plaintiffs  ;  and  there  had  been  a  bilL  of  exchange 
for  2001.  of  the  plaintiffs'  returned,  with  which  they  had 
not  given  the  defendant  credit*       The  plaintiffs   were 
Munpts. 

Tu  court  said,  that  they  should  require  every  poa* 
w'Wesatiifaction,  in  such  a  case,  that  the  debt  at  the  time 
mentioned  in  the  act,  the  1st  oi  January,  1S04,  did  not 
exceed  the  amount  of  15001.  That  it  might  happen, 
that  tbe  parties  would  collude  together,  by  means  of  a 
pbtequeot  payment,  to  reduce  the  debt.  In  order  to 
prevent  this,  as  the  conscience  of  the  parties,  in  the  oath 
to  be  taken,  was  principally  bound  as  to  the  sum,  they 
should  have  an  affidavit  from  the  defendant  and  the  plain- 
tiff as  tothe  actual  sum,  and,  if  possible,  from  the  assig- 
nees, which  would  be  more  satisfactory.  Tbe  court 
wished  to  see  whether  it  was  a  fair  case  of  mistake. 


Ward  against  Mallenhkr.— Nov.  26. 


mere,  in  trespass  to  lands,  a  verdict  was  taken  for  10/.  snbftct 
to  a  reference,  and  the  costs  to  abide  the  event ;  and  the  arbi- 
trator aumrded  damages  under  40s.  and  that  the  trespass  was 
nilful,  being-  after  notice,  and  that  therefore  the  defendant 
ihould  pay  the  costs :  held,  that  this  was  not  equivalent  to  the 
certificate  of  a  judge,  and  according  to  the  hgal  event  the  plain- 
tiff xcai  not  entitled  ta  his  oosts. 
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18q4-        OLARKE,  N.  G.  moved  for  a  rule  to  sew  cause,  why 
Wak*  the  plaintiff  should  not  be  at  liberty  to  tax   his  costs* 

MALLEMo^it.   and  enter  up  judgment,  and  have  executioif  for  the  same, 
in  an  action  of  trespass; 

The  cause  coming  oh  to  be  tried,  before  Grose,  JJ 
on  the  Midland  circuit,  last  summer  assizes,  it  was  agreed, 
that  it  should  be  referred  to  an  arbitrator ;  and  a  ver- 
dict was  taken  for  101.  and  it  was  agreed,*  that  the  coit^ 
should  abide  the  event.  The  arbitrator,  however,  award- 
ed damages  under  40s.  but  he  awarded,  also,  that  it  was 
a  wilful  trespass,  and  that  the  defendant  should  pay  the 
costs.  Upon  this  ground  the  motion  was  founded  ;  and  it 
had  been  mentioned  before  by  Reader,  when  the  court 
said  that  this  was  to  substitute  the  award  of  the  arbitrator 
in  place  of  the  certificate  of  a  judge,  which  could  not  be 
done.  Clarke  now  urged,  that  before  the  statute  22  and 
S3  Car.  II.  c.  9,  the  plaintiff)  under  the  statnte  of 
Gloucester,  would  have  been  entitled  to  his  costs.  That 
this  case  did  not  fall  within  the  statute  22  and  23  Car,  II. 
c.  9,  which  exempts  the  defendant  from  costs,  where  the 
damages  are  under  40s.  unless  the  judge  shall  certify  thai 
it  is  a  wilful  trespass.  For  it  enacts  that  where  the  judge 
«t  the  trial  shall  not  certify,  on  the  back  of  the  record, 
'that  the  trespass  wa.t  wilful,  and  the  jury  shall  find  a  ver- 
dict under  40s.  damage^,  then  the  plaintiff  shall  not 
have  costs ;  but  this  presupposes  a  trial  to  be  had  and 
a  verdict  of  a  jury  \  whereas,  in  this  case,  there  was  no 

,  trial,  and  it  does  not,  therefore,  fall  within  that  statute* 

but  stands  as  upon  the  statute  of  Gloucester. 

Lawrence,  J.  "  But  how  will  it  appear  upon  the 
record  ?  There  will  appear  that  there  is  an  action  of  tres- 
pass, there  will  be  a  verdict  entered  up  for  less  than  40s. 
damages,  and  there  will  not  be  any  certificate  of  a  judge, 
to  entitle  the  plaintiff  to  his  costs  under  the  statute  22 
and  23  Car.  II." 

Lord  Ellen  borough,  C.  J.  u  It  is  to  be  regretted 
that  in  the  rule  for  the  reference  this  was  not  provided  for. 
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There  ban aathorfty,  Smhgkhurstv.^ltham, S'TcrmlU*       **°*- 

pvrtt,  158,  that  the  arbitrator  is  not  placed  exactly  in  the      Wa*d 
same  situation  as  a  judge  at  Kin  Prius,  with  respect  to  Mai£^J,b# 
this  statute,  and  that  the  award  of  the  one  id  not  etju«a- 
knttothe  certificate  of  the  other.     The  costs  are,  in 
this  case,  to  abide  the  event,  and  that  event,  according 

to  tie  case  of  Sw'wglclwrtf  v.  Allham,  is  the  leg/il  event; 

we  are,  therefore,  bound  down,  by  the  terms,  of  the  re- 
.  feieace,  and  by  that  authority,  to  ..say  that  the  plaintiff 

is  not  entitled  to  costs." 

Laurence,  J«  on  the  former  day,  said,  "  Is  this  re- 
ference any  thing  more  than  substituting  the  award  ef 
the  arbitrator  instead  of  a  verdict  of  a  jury?  But  yqu 
want  to  have  this  substitute  for  the  verdict  of  a  jury,  to 
stand  instead  of  a  certificate  of  a  judge.  If  it  had  been 
found  by  a  special  verdict,  that  the  trespass  h**d  been 
wilful,  would  that  have  entitled  the  plaint  if  to  costs  with-/ 
out  a  certificate  ?" 

Rule  nisi  refused* 


Howell  and  another  against  Stratton  and  another.— 

Nov.  26. 


0«  may  agree  not  to  insist  upon  a  scire  facias,  to  revive  a 
judgment  against  him  after  the  year  hoe  elflpsed,  and  execu- 
tion sued  out  without  a  scire  facias  will  then  be  good. 

Where  one  gives  a  counter-security  to  another,  containing  a  rf- 
Unant  to  pay  an  annuity  and  indemnify  him,  and  alto,  a  war- 
rant of  attorney  by  way  of  collateral  security,  and  it  is  agreedy 
that,  in  default  of  any  one  payment  of  the  annuity^  judgment 
tkallbe  entered  up,  and  execution  issue  for  the  whole  sun  sped- 
*\  25.  l 
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JkuBg,  being  the  price  ofthemnuit^  it  is  not  necessary  to  tft* 
sign  breaches  under  the  statute  8  and  9  W.  III.  c  11.  *•  S. 
but  execution  may  issue  for  the  whole  sum. 

i8Q4,       QN  a  rule  obtained  by  Andrews  to  shew  cause,  why 
How  ill  the  execution  in  this  ease  should  not  be  set  aside  for 

te£u$       irregularity,  and  why  the  sheriff*  of  Middlesex  and  Surrey 
StLa?J0*    should  not  pay  over  into  the  hands  of  the  assignees,  un- 
der a  commission  of  bankruptcy  against  the  defendants, 
all  monies  arising  or  to  arise  from  such  execution  ; 

Gabrow  and  Gibbs,  for  the  plaintiffs,  shewed  cause, 
'  •  and  stated  that  several  objections  were  to  be  made  ;  first, 
that  a  certain  indenture  made  the  26th  day  of  April,  1800, 
between  the  defendants  of  the  first-  part,  John  Stratton 
and  X.  Stratton  of  the  Second  part,  and  the  plaintiff  of  the 
third  part,  had  no£  beert  ctirolled  under  the  annuity  act,  17 
KGeo.  III.  c.  20,  as  one  of  the  deeds  for  securing  an  annu- 
ity of  2501.  granted  by  the  defendant*  to  one  Wigan;  but 
this  objection  was  not  now  open  to  the  defendants,  be- 
cause it  hod  not  been  stated  in  moving  for  the  rule,  as  is 
required  by  the  late  rule  of  court.    That,  however,  it 
was  not  material  to  take  this  objection  to  a  point  of  form, 
because  the  deed  itself  had  nothing  to  do  with  the  secur- 
ing of  the  annuity;  it  was  only  a  counter-security  taken 
by  the  defendant*  themselves,  and  J.  and   2*.  Stratton 
were  joint  sureties  for  the  due  payment  of  the  annuity, 
and    the  deed  was  subsequent  to  the  annuity  transac- 
tion.    That  there  was  another  objection,  namely,  that 
the  judgment  had   been  entered  up  more  than   a  year, 
and  the  execution  had  beeh  issued   without  reviving  it 
■'by  scire  facias.     In  answer  to  this,  the  above  deed  which 
contains  the  defeasance,  recites,.lhat  two  severaljudg- 
ments  were  to  be  immediately   entered  up  against  the 
defendants,  at  the    suits  of  John  and   Thomas  Stratton 
and  the  plaintiffs,  respectively,  for  40.301.  to  stand  as 
counter-securities  to  them,    John  and  T.    Stratton  and 
the  plaintiffs,  to  indemnify  them   respectively,  against  a 
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Tjond  and  indenture  entered  into  by  them,  for  the  secur-        V*01- 
ing  of  thesaid  annuity.     And  it  was  agreed  thereby,  that     Howxix 
,c  no  execution  should  issue  upon- the  said  judgments,  un-       €t  •*• 
til  default  should  be  made  by  them  the  said  defendant*  in     Snt ati*» 
payment  of  the  said   annuity,  in  manner  therein  men- 
toaei,  or  they  the  said  John  and  Thomai  Stratton  or  the 
safd  pteimtiff*  should  be  obliged  or  called  upon  to  pay  the 
same,  and,  that,  when  default  should  be  so  made  by  the  said1 
defendant*,  or  they  the  said  J.  and  T.  Strattou  or  the 
^H  plaintiffs  f  should  be  so  cat  led  upon  to  pay  the  same, 
by  reason  of  their  entering  into  such  securities  as  aforesaid ; 
then  and  in  such  case,  it  should  be  lawful  for  the  said  J. 
aad  T.  Stntton  or  the  plaintiff*  to  sue  out  execution  upon 
tie  said  judgments,  for  the  whole  of  the  said  20501.  and 
all  costs,  charges,  and  expenses   occasioned    thereby. 
And  that  it  should  not  be  neoessary  for  the-  said  John 
Strtttov  md  Thomas  Stratton,  or  the  said  plaintiffs,  to 
rerrre  by  writs  of  scire  facia*,  or  otherwise,  the  said  judg- 
ments, or  to  do  any  other  thing  to  keep  the  same  respec- 
tively on  foot :  although  the  said  judgments  should  not 
bare  (meaning  should  have)  been  entered  up  of  record 
for  the  space  of  one  year  or  upwards.    Acd  that  they, 
the  defendant*  should  not  nor  would*  have  or  take,  or  at- 
tempt in  anjr  way  to  have  or  take  any  advantage  of  the 
rant  of  reviving  such  judgments.    And  that;    if  they 
should  attempt  so  to  do,   by  motion  or  otherwise,  then 
the  said  agreement  should  be  pleaded,  or  given  in  evi- 
dence, in  bar  thereto,  any  rule  or  practice  of  the  courts 
to  the  contrary  notwithstanding.     And  the  said" defendant* 
thereby  covenanted  with  thesaiefparties  that  they  would 
weft  and  truly  pay  the  said  annuity. 

Lord  Ellenborouch,  C.  J.  "  A  scire  facia*  is. 
merely  for  the  benefit  of  him  whose  person  or  goods  are 
to  be  taken  in  execution;  and  he  may  agree  to  take  short 
notice,  or  to  dispense  with  notice  altogether.'* 

E&skins,  La wes,  and  Andrews   were  for  the  as* 
i  2 
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W>  sigpC(p$,of  'ih&defendunts,  for  whom  the  application  waa 
made,  the  defendants  being  bankrupts  and  the  execution 
having. been,  leviedptevioua  to  the  bankruptcy. 

JEasjcuiE  admitted  that  the  objection,  as  to  the  want 
of  registry  4  was  unavailable,  and  that  registry  wa3  indeed 
not  necessary A  but  upon  going  into  other  topics,  upon  the 
judgments, 

i 

Lord  Ellenborough,  C.  J.  and  Lawrence,  J*  said, 
that  the  question  now  was  only  as  to  the  irregularity  of 
the  execution;  that  thds  rule  did  not  attack  the  judgment  ; 
b^t  only  the  executipn, 

Lawes  then  contended  that  the  execution  was  irregu- 
lar ;  ti^st,  for  want  of  a  set.  fa.  and  secondly,  for  want  of 
assigning  breaches  under  the  statute  8  and  9  ff  .  III.  c. 
\\*  the  judgment  being  for  a  penalty.  As  to  the  first 
j?o/u/,.hesaid,  that  no  case  had  been  stated,  to  shew  that 
an- agreement  not  to  insist  upon  a  scire  facias  was  legal. 
That  in  Thompson  v.  Cha rnock,f  it  was  held  that,  notwith- 
standing.a  covenant,  that  all  disputes  between  the  parties 
should,  be  referred  to  arbitration,  yet  this  court  would  not 
be.  ousted  of  its  jurisdiction ;  and  so,  here,  the  writ 
of  scire  facias  being  introduced  not  only  for  the  satisfac- 
tion of  the  court,  but  to  protect  the  rights  of  third  parties 
as  in  this  case  where  the  defendants  had  become  bank- 
rupts, it  could  not  be  renounced  by  such  an  agreement ; 
which  tended  to  introduce  great  laxity  and  irregularity 
in  the  proceedings  of  the  court.  On  the  second  point,  he 
said  that  this  was  a  judgment  in  debt  for  a  penalty :  and 
whether  that  penalty,  is  conditioned  in  the  same  instru- 


•  In. all  actions  upon  any  bond*  or  bonds,  ox  on  any  penal  sum 
for  non-performance  of  any  covenants  or  agreements  in  any 
indenture,  deed,  or  writing  contained,  the  plaintiff"  may  assign 
.-a*  many  breaches  as  he  shall  think  fit,   &c. 
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meat  upon  which  the  judgment  ia  entered  op,  of  in  ano* 
tber  instrument,  is  immaterial.  That  the  defendant,  at 
the  same  time  that  he  took  the  warrant  of  attorney  with 
the  above  defeasance,  also  took  a  covenant  to  pay  the 
anuoitf  regularly,  upon  which  a  breach  might  have  been 
assigned,  and  that  the  damages  would  have  been  781.  for 
the  mars  of  the  annuity.  He  referred  to  the  deed  of 
the  S6ih  of  April,  1800,  in  the  clauses  set  out  above,  to 
shew  that  breaches  might  and  ought  to  have  been  as* 
signed. 

Lord  Ellbnborough,  C.  J.  "  On  this  point/as  'to 
1k  assigning  of  breaches  under  the  statute  8  and  9  W. 
III.  e.  )J,  we  ought  to  hear  the  other  side.  As  to  the 
xirt facias,  the  defendants  have  renounced  it." 

Gakrow  apd  Gibbs  then  pointed  out  to   the  court 
the  material  parts  of  the  deed  as  above ;  making  it  ap* " 
far,  that  the  judgment  was  not  for  a  penalty,  but  for  a 
stipulated  sum.    That   it  was,  in  effect,  an  agreement 
taken  by  the  surety,  that,  when  the  first  default  should  be 
made  in  payment  of  the  annuity,  he  should  be  put  iA 
possession  of  a  fund  sufficient  to  indemnify  himself  against 
all  future  defaults.    That  in  this  respect  it  somewhat  re«  , 
sembled  Taussaint  v.  Martinant,*  that  it  was  not  a judg- 
ment within  the  statute,  but  upon  a  mutuatus.    And  the 
coort  was  of  that  opinion,  and  that  it  was  unnecessary  to 
^gn  breaches. f     It  was  suggested  that  it  might  be  : 
proper  to  pay  the  money  into  the  bank  to  answer  the  fu- 
tate  payments  of  the  annuity.    Garrow  said  that  the 
plaintiffs  meant  to  pay  off  the  annuity ;  Erskine  sugges- 
ts that  the  assignees  should  have  the  faoney  for  the  pur- 
P°*  of  their  security,  but  that  there  was  no  objection  to   • 
this  court  now  dging  what  a  court  of  equity  would  probably 
*>  for  the  defendants. 

'The  court,  however,  held  that  they  could  not  do  more 
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than  discharge  the  rule,  the  defendants  not  being  enti- 
tled to  make  it  absolute  in  either  of  its  terms;  and  did  not 
intimate  what  relief  a  court  of  equity  could  give,  if  any,  to 
the  defendants  or  their  assignees. 

The  bulb  was  therefore  discharged,  with 
costs,  to  be  paid  by  the  assignees  o£  the  defendants. 


Ex  parte  Abraham  Ehcas.— Nov.  26. 
Ex  parte  J.  Evans  and  Others. 


A  prisoner,  who  was  in  the  actual  custody  of  the  keeper  of  a  ctr* 
tain  prison,  on  the  1st  day  of  J an.  18Q4,  and  has.  since  been 
removed  into  the  custody  of'  the  keeper  of  another  prison,  is\ 
not  entitled  to  the  benefit  of  the  insolvent  act  of  the  44*  Geo*  III. 
c.   108. 

Tx-parte      rxtf  a  rule  to  shew  cause  why  a  mandamus  should  not 
KKOAt.  issue  to  the  keeper  of  iSewgpte,  directing   him  to 

/  EvANt  ma^e  out  and  deliver  to  the  justices,,  at  the  next  general 
jluU  Others,  or  quarter  sessions  for  London,  a  supplemental  list  of  the 
prisoners  in  his  custody,  containing  therein  the  name; 
of  A.  E*gfl$)  and  to  take  the  oath  with  respect  to  him  to  the 
effect  prescribed  in  the  act  4*  Geo.  III.  c.  U)6,  in  or- 
der to  his  ^obtaining  his  discharge  under  the  late  insol- 
vent act,.  44  Geo.  f  fh-  c.  108  :  It  appeared  that  the 
prisoner  had,  previous  to  and  on  the  1st  day  of  Jan. 
1804,  been  a  prisoner,  ii*  the  custody  of  the  warden  of  the 
Fleet.  That,  in  Easter  Term  last,  he  was  removed 
thence  into  the  custody  of  the  marsh  all  of  this'  court,  on 
an  indictment  and*  conviction  for  a  libel,  whence  he  had 
been  committed  by  this  court,  under  a  seutence  of  im-, 
prisoimieut,  to  the  gaoler  or  keeper  of  Newgate,  who  in 
the  list  returned  by  hkn,.  .under  the  late  insolvent  act,. 
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Lad  omitted  to  insert  his  name,  and  he  w&s  thereby  pre-       *w- 
Tented  from  taking  the  benefit  thereof.  £*  ?<»  .e 

Gibjs  and  Dampjrr  now  shewed  cause,  and  insisted,  ,  hxpanc 
<bat  Wid  not  fall  within  the  description  of  persons  men-   ^  tHW- 
iiwa/in  the  first  clause  of  the  act,  whereby  it  is  enacted 
that  "erery  gaoler,  of  any  prison  within  this  kingdom  shall 
makea  true,  exact,  and  perfect  list,  alphabetically,'  of  the 
aametof  all  persons  who  were  on  the  1  st  day  of  January/* 
1804,  sod  have  since  continued  to  be,  and  at  the  time 
of  the  passing  of  this  act,  and  also  at  the  time  of  making  . 
oot  such  list,  shall  be  really  an  actual  prisoner,  in  the 
custody  sf  any   keeper  or  gaoler  of  any  of  the  aforesaid 
prisons  respectively,  upon  any  process  whatsoever,  for 
mdebty  damages,  costs,  sums  of  money,  or  contempt 
for  aoapayment  of  money,  and  An  account  of  the  time 
when  snch  prisoners  are  respectively  charged  in  execu- 
tion," &c.   That  in  the  second  section  of  the  act,  an  oath 
i*  prescribed  to  be  taken  by  the  gaoler,  "  that  all  persons, 
*hose  names  are  in  the  list  were  to  the  best  of  my  know- 
ledge and  belief,  upon  the  1st  of  Jan.  1804,  really  and 

truly  prisoners,  in  actual  custody ,111  the  prison  of [**- 

«rf  (he  name  of  the  prison]  at  the  suits  of  the  several 
persons  therein  respectively  mentioned,"  "  and  to  the 
l*st  of  xny  knowledge  and  belief,  have  ever  since  con* 
timed  to  be,  and,  at  the  time  of  the  delivery  of  the  list, 
row  are  really  and  truly  prisoners  in  actual  custody." 
W  benoe  k  appears,  that  the  prisoner,  to  be  entitled  to  the 
tfcoefitof  the  act,  must  have  been  in  the  actual  custody 
of  the  gaoler,  on  the  1st  of  Jan.  and  have  continued  in 
titf  same  custody,  till  the  day  of  being  brought  up  to  ije 
discharged-  In  the  26th  section,  however,  it  seems  as 
it  the  case  of  a  prisoner,  being'  in  the  custody  of  a  gaoler 
of  one  prison  on  the  1st  of  Jan.  and  of  another  prison 
subsequently,  had  occurred  to  the  legislature.  In  that 
^auseI  the  gaoler  is  required  to  take  an  oath,  that  "  A. 
B,  was  really  and  truly  a  prisoner  in  my  custody  in  the 
prison  of  —.— [or  iu  custody  in  some  oilier  prison  as  the  * 
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taai.       ease  may be.]99    But  that  is  an  oath  to  betaken,  "ifrt 

t^  parte     4**red  ty  anS  creditor  of  suck  prisoner  who  shall  oppas 

Abraham     his  discharge."    And  the  28th  section,  which  inflicts  ; 

Export*     penalty  on  the  gaoler  for  making  a  false  return,  enact 

MdOthm    "  that  if  any  keeper  shall  neglect  to  insert  in  any  sucl 

list  the  name  of  such  prisoner,  who  was  actually  in  cus 

tody  in  his  prison,  on  the  said   1st  day  of  Jan.  1804,' 

&c.  €t  he  shall  forfeit  to  such  prisoner  1001."   This  cour 

therefore,  has  no  power  to  grant  thd  rule.    If  the  rali 

is  granted  and  an  order  made  by  the  sessions,  it  will  b< 

jio  justification  to  the  gaoler,  in  an  action  for  an  escape 

.For,  although,  in  the  12th  section,  it  is  enacted,  that 

€t  every  such  order,  [of  sessions]  whether  duly  made  o 

not,    shall  be  a  sufficient   discharge  to  the  sheriff  o; 

gaoler/'  yet  that  applies  only  to  a  defect  in  the  forma 

lity  of  the  order,  or  of  the  local  jurisdiction  of  the  jus 

tices;   whereas,    in  this  case,    there   would   be    a    to- 

tal  defect  of  jurisdiction  in  rem  and  the  whole  woulc 

be  void. 

Andrews,  in  support  of  the  rule,  contended,  that  il 
was  not  the  intention  of  the  legislature  to  deprive  a  pri« 
boner  of  the  benefit  of  the  act,  merely  on  account  of  the 
change  of  the  custody  in  which  he  was  confined,  subse- 
quent to  the  I  st  of  Jan.  1804.  That  the  1st  sect,  of  the 
act  must  be  coupled  with  and  construed  by  the  26th  sect 
by  which  the  then  gaoler  is  required  to  inspect  the  books 
of  the  late  gaoler,  and  is  to  take  an  oath,  that  it  appears 
by  such  books  that  the  prisoner  was  really  and  truly  "  in 

actual  custody  of the  then  keeper  or  gaoler  of  the 

said  prison  or  gaol  [a/iother  prison  or  prisons  as  tht 
case  may  be ;]"  from  which  this  case  will  appear  to  be 
within  the  meaning  of  the  act  of  parliament.  That  the 
rule  for  the  mandamus  was  to  the  keeper,  to  take  the  oath 
prescribed  by  the  act,  which  he  might  safely  do,  becausej 
though  certain  terms  are  specified  for  the  oath  in  the 
pet  of  parliament,  yet  it  is  directed  to  be  taken  tc  only 
to  the  effect  following,"  and  not  in  the  precise  words  of 
the  act. 
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Lord  EurNBotovGH,  C.  J.    "  To  the  effect  follow-       tan. 

in«n  onfj  applies  to  the  terms  of  the  oath,  as  set  forth,      Expvte 

with  i  reservation  as  to  the  filling  up  of  the  blanks ;  but    '*£*£[£* 

it  does  not  give  any  power  to  insert  new  terms  in  the  act      Ex  part* 

of/iafKiment.    In  the  «6th  clause,  still  the  words  are  "  in  J^  QthSL 

«y  custody,  in  the  prison  of [or  in  custody  in 

some  other  prison,  as  the  ease  may  be,]  on  the  1st  of  Jan. 

1804,  and  hath  since  continued  to  be  a  prisoner  in  my 

prison,  [or  in  custody  in  some  other  prison,  as  the  case 

ma/be;"]  so  that,  I  fear,  that  clause  does  not  assist  your 

construction;  but  yet,  as  they  are  to  fill  up  the  blanks,  the 

■ewe  scans  to  require  that  the  words  "  in  my  custody" 

8hoa)d  be  taken  out,  and  it  will,  then,  stand ;     "  A.  B. 

was  a  prisoner  [in  custody  in  some  other  prison,  as  Me 

cm  may  be.]     In  general,  in  these  forms  we  are  only  left 

to  fill  ap  the  blanks,  but  the  question  will  be,   here, 

irbetber  we  must  not  go  a  little  further  back,  and  insert 

the  name  of  the  other  prison  in  place  of  the  words  in  my 

custody/' 

Here  it  was  suggested,  by  Gibbs,  that  the  prisoner  was 
confined  under  a  sentence  of  this  court  for  a  libel,  and 
alio,  was  charged  in  execution  for  damages,  in  an  action 
for  the  same  libel ;  and  therefore  was  excluded  under  the 
39th  section  of  this  act,  from  taking  the  benefit  of  it.* 
Andrews  argued,  that  this  was  a  matter  for  the  consi- 
deration of  the  justices  at  the  sessions,  and  not  for  this 
court;  and  that  on  the  1st  day  of  January  1804,  he  was 
not  confined  for  that  cause,  for  the  defendant  was  not 
charged  in  execution  thereupon  until  Easter  IVrwlast. 


f  This  section  provides,  "  that  no  person,  who  shall  be  charged 
i&  execution  for  damages  recovered  ia  any  action  for  criminal 
ttovaiation  with  the  wife  of  the  plaintiff  in  such  action,  or  in 
uy  action  for  a  malicious  prosecution,  or  for  any  other  inaUciom 
*>3r.  sbalHiavt  any  benefit  under  this  act," 
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1804.  Lord  Ellen  borot;ghj  C.  J.    "  At  the  time  tlhen  he 

Ex  parte  comes  up  to  claim  the  benefit  of  the  act,  be  doe?  appear 

Abraham  to  be  a  person  charged  in  execution   for  damages  in  an 

Ft  parte  action  for  a  malicious  injury,  and,  in  that  case.,  as  we 

J\  Slif**  *«e  that  he  cannot  take  the  benefit  of  the  act,  we  will  not 

fcnd  Others.  ,11.  1      /••!_•  1 

take  the  first  step  to  enable  him  to  apply  for  it,  which 
would  be  wholly  nugatory." 

The  rule,  in  this  case,  was  therefore  refused  ;  but  the 
court  immediately  called  upon 

Marryat,  who  had  obtained  a  similar  rule,  to  sup* 
port  his  rule  in  the  case  of  John  Evans  and  others  priso- 
ners in  the  custody  of  the  marshal*  He  also  argued  up- 
on, the  effect  of  the  26th  clause,  and  said,,  that  in  that 
clause  the  oath  prescribed  is  "  1.  A*  $.  do  swear  that 
I  have  examined  the  commitments  or  bopka  kept  of  or 
concerning  the  commitments  of  prisoners  to  the  prison 

of  _ »  [which  therefore  is  npt  confined  to  the  prison 

for  which  the  deponent  is  gaoler,] s€  and  I  do  verily  believe 
that  the  said  commitments  are  really  true,  Sec.  and  by 

them  it  doth  appear  that  ———was  on  the  — . day 

of-  ■  and  hath  since  continued  to  be  really  and  truly 
a  prisoner  in  the  actual  custody  of  the  then  keeper 

of  the  said  prison  or  gaol  [or  other  prison  or  prisons  as 
the  case  may  be.]*  And,  therefore,  it  would  be  a  good 
return  to  this  mandamus  if  the  gaoler  were  to  say,  that  he 
had  examined  the  books  of  the  gaol  in  which  the  priso- 
ners are  stated  to  have  been  on  the  1st  day  of  January 
J 804,  it  did  not  appear  they  were  so  in  custody  at  that 
time." 

Lord  Ellenborovgh,  C,  J,  "  Suppose  he  returned 
that  they  were  not  really  and  truly  prisoners  in  custody 
in  his  prison  on  the  1st  of  Jan.  1804,  and  that  be  could  not 
swear  that  they  were  so,  would  not  that  be  a  good  return  r 
However,  as  this  is  a  question  of  considerable  importance, 

1  \  i  t  m 

•  This  oath  is  prescribed  only,  "  If  the  person  deUyerion  ,n 
such  list  was  not  gaoler  on  the  Itt  of  January,  1804." 
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itis  necessary  we  should  confer  with  the  rest  of  the  judges.       MGt 

Othenrae,  if  ire  make  an  order,  it  way.  happen  that  an  71717' 

action  asp  be  brought  for  aa  escape,  20  another  court,  a»»a»4* 
where  tie/ ma j  have  a  different  opinion  as  to- our  power      j**J5££ 

tOgnflitfaeMfldaiOttf,"  J.  Evans 

and  Others- 

Mibitat    then  suggested,   that  as  the  application 
to  discharge  the  prisoner  must  be  made  at  the  second 
sessions  after  the   aot,    for  which  purpose  the    court 
had  adjourned  over  to  the  5th  of  December,  it  would  be 
necessary  that  "the  opinion  of  this  court  should  be  had 
immediately.     His  lordship    said    that   the    court  had 
taken  that  into  consideration,  and  would  take  care  to 
p/wenf  aaj  inconvenience.    And,  as  I  have  since  under- 
stood, the  judges  have  given  their  opinion  that  the  pri- 
soners are  not  entitled  to  the  benefit  of  the  act ;  it  is 
probable  therefore  that  the  legislature  will  be   applied 
to  in  behalf  of  persons  situated  as  these  prisoners  were  ; 
htttsecase,  it  is  presumed,  was  omitted  by  mere  accident. 


Aldri*6k  against  Schrader  and Tomkins. 
AW.  SO  and  23. 

h a  cause  removed  by  Ha.. Cor.  from  the  mayors  court >  bail  hav- 
^ibeenput  in,  the  plaintiff  served  a  rule  for  better  bail,  wrongly 
ntitltd  A.  ©.  B.  instead  of  A.  ©.  B.  and  C.  The  defendant 
Hereupon  gave  notice  of  justification  of  the  same  bait,  and  af- 
terwards that  he  should  add  one  and  justify :  Held,  thisvtas  a 
reiver  of  the  irregularity,  for  it  is  not  usual  to  give  notice  of 
justification  without  an  exception,  though  it  may  be  done%  and 
therefore,  the  notice  of  justification  refers  to  and  adopts  the  rule 
for  better  fat/. 


\  JPON  anile  to  shew  cause  whj  the  writ  of  procedendo 
,  shot 
K<5 


issued  in  this  cause,  should  not  be  set  aside  for  irre- 
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gularity,  with  costs,  and  that,  in  the  mean  time,  procee 
jU,»bid«b  ings  be  stayed  :  it  appeared  that  the  cause  had  be 
fieMJWMB  removed  from  the  mayor's  court  in  London  by  Habt 
.«  4.  Corpus.  The  plaintiff,  on  the  26th  of  September,  to 
out  an  order,  at  Mr.  J.  Le  Blanc's  chambers,  entitl 
Aldridge  v.  Schroder  and  Another,  "  that  the  defendai 
do,  within  four  days  next  after  notice  of  this  rule,  put 
better  bail/*  8cc.#  The  defendant  thereupon  (2nth  Sep 
^junder  the  same  proper  title  of  Aldridge  v.  Schradera 
Another,  served  summons  and  order  for  time  to  put 
bail  upon  the  said  writ  of  Habeas  Corpus,  there  being 
judge  then  in  town,  and  on  the  2d  of  October  an  ord 
was  had  for  a  week's  time.  On  the  9th  of  October,  t 
defendants  gave  notice  that  bail  above  had  been  put  i 
and  on  the  29th,  the  plaintiff  served  a  rule,  obtained 
Lord  Ellenborough's  chambers,  that  "the  defenda 
after  four  days  notice  of  this  rule,  to  him  or  his  attortx 
do  put  in  better  bail."  This  order  was  entitled  Jldric 
v.  Sckraeder.  On  the  3 1st  of  October,  the  defendants  ga 
notice,  that  the  same  bail  would  justify,  and  on  the 
pf  November,  a  countermand  thereof  was  served,  and 
wa$  waived.  On  the  same  day,  the  defendants  gave  noti 
of  adding  and  justifying.  .  The  defendant*'  attorn 
stated  in  his  affidavit,  "  that  he  had  never  been  di 
served  with  any  rule  or  order  of  any  judge  of  this  I 
nourable  court  to  put  in  better  bail  in  this  cause/'  met 
ing  that  the  rule  was  not  duly  entitled.  The  plain, 
sued  out  a  writ  of  procedendo  for  want  of  ajustificat 
of  bail :  whereuppn,  the  defendants  obtained  the  above ^ 
to  shew  cause. 

Marryat  and  Erskine  shewed  cause,  and  nij 
that  the  order  of  the  29th  of  Qctober  (Lord  Eliem 
rough's  order)  was  not  defective  ip  any  material  pal 


*  This  is  o£  the  same  effect  in  proceeding  in  a  cause  ren 
by  /fa.  Cor.  as  exception  to  bail  in  other  causes.    It  shouMj 
gularly  have  been  a  rule  or  order  to  put  iu  bail. 
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Though  it  was  not  entitled  with  the  names  of  all  the       uo*. 
parties,  jet  A  was  not  necessary  so  to  entitle  an  older  at 
chamber*.    The  strict  rule  concerning  the  entitling  of 
practtdbgs  applies  only  to  snch  as  are  founded  on  affi* 
davit.*   At  least,  they  said  the  defendants  waived  the  tr+ 
regularity  by  acting  upon  that  order,  by  giving  notice  of 
justification,  which  they  need  not  have  done  if  they  had  con- 
sidered it  as  they  now  do,  a  mere  nullity.    That  Bishop, 
the  attorney  for  the  defendant,  was  one  of  the  bail  }>elow, 
and  that  he  could  not  regularly  become  bail* 

Gmow  and  Wigley,  contrh.  €t  This  order  of  th* 
39th  of  October  is  a  mere  nullity ;  there  has,  therefore, 
been  no  call  upon  the  defendant  to  justify  bail ;  there  has 
been  do  exception,  and,  therefore,  the  bail-piece  was  doly 
filed,  the  twenty-eight  days  having  elapsed  within  which 
the  exception  ought  to  have  been  given." 

Lb  Blanc,  J.  "If  there  was  no  order  for  better  bail, 
was  it  necessary  to  give  notice  of  justification  ?" 

Gaurow.  "  Notice  was  given  to  add  one  and  to 
justify.  The  defendants  did  not  act  upon  the  last  order, 
but  upon  the  first,  which  was  properly  entitled,  but 
which  yet  was  wrong,  as  that  ought  to  have  been  an  or- 
der to  put  in  bail  only/9 


*  But  see  IVhitev.  Jones,  5  East's  Rep.  292,  which  was  now 
referred  to  by  Lord  Ellen borough,  C.  J.  In  that  case,  which 
«as  so  action  of  escape  against  the  marshal  of  the  King's  Bench, 
S.  Mendal  and  J.  O.  were  in  the  custody  of  the  marshal  in  a 
joint  action,  at  the  suit  of  the  plaintiff  White.  Mendal  justified 
Uil  ia  an  action  entitled,  by  mistake,  White  v.  Mendal  only,  and 
a  role  so  entitled,  allowing  the  justification,  was  served  upon  the 
nsnlul ;  whereupon,  he  discharged  the  defendant  Mendal  out  of 
custody  :  And  the  court  held,  oh  demurrer ,  that  the  rule  was  a 
Polity,  although  there  was  no  other  action  between  White  and 
Mendal,  and  held  therefore  that  the  marshal  was  liable  in  escape. 
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i*h.  Lawrencb,  J.     "If  you  meant  to  do  that,  to  aW 

Ai.d«ii>«*     *Pon  <^,et  order,  you  ought  to  bate  justified  the  bail  uiw 

versus       der  Mr.  Jmtkc  Le  Blanc's  order,  the  order  to  put  in  bail, 

**a?/E     aftd  to  have  given  notice  of  justification,  when  the  bail 

were  pat  in,  without  waiting  for  the  exception." 

Wigiey.  "  That  order  was  also  a  mere  nullity,  for 
it  should  have  been  to  put  in  bail  only.  But  where  a 
party  wishes  to  change  the  bail,  he  mast  give  notice  of 
justifying,  and  pray  that  an  exoneretur  may  be  entered, 
as  to  the  bail  put  in  before  ;  so  that  the  notice  of  justifi- 
cation was  no  acknowledgment  of  the  validity  of  the 
last  order.  The  plaintiff  is  entitled  to  take  the  procedendo, 
only,  in  case  he  has  properly  called  upon  Bishop  to  per- 
fect his  bail.  No  exception  was  entered  in  this  cause: 
the  order  for  better  bail  was  a  mere  nullity,  an  order  not 
in  the  cause/9 

Lord  Ellen  borough,  C.  J.  "  Although  no  rule 
had  been  given,  you  must  have  given  notice  of  putting 
in  bail ;  but  without  any  exception  to  the  bail,  would 
you  give  notice  to  justify  i  Now  in  any  case  where  I 
find  a  man  doing  a  thing  which  is  iu  one  view  of  the  case 
unnecessary,  shall  I  suppose  that  he  considers  himself 
as  doing  an  act  whiqh  is  wholly  necessary,  or  as  advert- 
ing to  a  call  upon  him  by  mistake?  In  that  way,  the 
defendant  gave  effect  both  to  Mr.  Justice  Le  Blanc's 
order  nunc  pro  tunc  and  to  mine.  By  the  notice  of  justi- 
'  fication,  he  must  be  understood  as  saying,  he  would  give 

effect  to  that  other  informal  order,  which  has  my  name 
to  it.  In  plain  sense,  it  was  an  answer  by  him  to 
a  call  made  upon  him,  and  not  a  voluntary  act  without 
regard  to  the  order.  'Having,  therefore,  adopted  the 
ordeA  the  defendants  have  cured  the  imperfections  iq 
them  both  as  to  the  one  and  the  other/' 

,    Grose,  J.     Of  the  same  opinion, 

Lawrence,  J.  and  Le  Blanc,  J.  wished   that  the 
•practice  should  be   stated  by  the  master,   whether  in 


vernif 
Scum a Dim 
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the  last  order  bad  been  wholly  out  of  the  case,  taking       <*>*■ 
it  cither  to  have  been  given  or  not  given,  it  is  tbe  prac-    al»bidob 
lice  to  give  notice  of  justification  ?    Or,  whether  it  is 
only  necessary,  where  an  order  to  put  in  better  bail*  )R    ~~<t 
the  nature  of  an    exception    to    bail  is  given?      Thai 
ilsboold  be  stated,  whether  it  is  usual  to  do  as  the  de* 
fadami  baa  done,  and  not  merely  whether  it  may  not  be 
done;  for  if  it  is  usual  to  do  so,  only  in  case  of  an  order 
or  call  made  upon  him,  then  tbe  defendants  have  waived 
tor  regularity  * 

Lord  Ellen BomouoH,  C.  J.  "  If  these  are  usual 
sad  necessary  notices  in  this  case,  without  an  exception 
to  the  bail,  then  they  do  not  refer  to  the  order,  if  they 
are  not  usual  and  necessary  without  an  order  for  better 
bail,  then  they  refer  to  it." 

Accordingly  afterwards,  Not?.  23,  the  Master  reported 
od  die  civil  side,  that  he  was  of  opinion  that  the  party  had 
waived  tbe  regularity. 

Rule  discharged  with  costs. 


Hay  and  another  (Executors  of  Patrick  Duff)  against 
Goldsmid  and  another.— Nov.  26. 

Where  one   gives  a   power  of  attorney  to  another,  to  demand 
sad  receive  all  monies  due  to  him,  on  any  account  xchatsotver  ; 
and  to  use  ail  meant  for  the  recovery  thereof,  and  to  appoint 
attorniesfor  the  purpose  of  bringing  actions,  and  to  revoke  the 
same,  "  and  to  do  alt  other  business/'  the  latter  words  must 
be  Understood,  with  reference  to  the  former,  as  meaning  all 
business  appertaining  thereto,  and  although  the  attorney  may 
receive  numiee  due,  in  auter  droit,  to  the  principal,  yet  he  can- 
tot  indorse  a  bill,  for  him3  vMeh  comes  to  his  hands  under  tke 
pover. 


•0  Cases  in  B.  R.  in  Micliachnas  Tern, 

^804.       JN  trover  for  two  bills  of  exchange,  against  the  »• 
Hat  dorsees,  tried  before  Lord  Ellenborough,  C.  J.  in 

"  •'•  London  at  the  sittings  after  last  Trinity  term.  The 
Goibsmzd.  case  was  as  fbttevs  :  —  Major-general  Patrick  Duff, 
the  testator,  was  executor  of  one  Captain  Patrick  £©- 
bimon.  Being  on  service  in  the  East  India,  he  appoint- 
ed his  brothers,  James  Duff  and  Robert  Duff,  who  were 
merchants  in  London,  his  agents,  under  a  power  of  at* 
torney.  Upon  his  returtv  to  England,  he  executed  a  new 
power  of  attorney  to  them,  appointing  them,  James  and 
Robert  Duff,  "  his  true  and  lawful  attornies,  for  him  and 
in  his  name,  to  ask,  demand,  sue  for,  and  receive  of 
and  from  the  Honourable  the  East  India  .  Company,  or 
of  and  from  the  treasurer  and  paymaster  of  the  said  com- 
pany, or  any  other  person  all  money  or  sums  of  money 
due  or  to  become  due  to  him  on  any  account  whatsoever  ; 
and  for  non-payment  thereof  to  take  and  use  all  lawful 
means  for  the  recovery  thereof,  (pursuing  the  usual  words 
of  such  powers;)  and  to  transact  all  business/'  After 
having  executed  this  power,  General  Duff  went  to  Scot* 
land,  and  the  Duffs  acted  under  it,  in  his  absence*  A 
bill  was,  in  the  mean  time,  received  by  them  from  India, 
drawn  by  the  governor  and  council  at  Bengal',  "  548 

days  after  the  28th  day  of  December ,  the  second 

and  third  not  being  paid,  pay  this  our  first  of  exchange  to 
Major-general  Duff,  executor  of  the  will  of  Patrick 
Robinson"  This  bill  was  duly  accepted,  and  was  indorsed 
by  Robert  Duff,  for  Robert  and  James  Duff,  by  procu- 
ration for  Major  general  Duff.  The  bill  was  indorsed 
in  180  J.  The  matter  rested  till  1802,  and  on  tbe  second 
day  of  January  a  commission  of  bankruptcy  issued  against 
James  and  Robert  Duff.  Major-general  Duff,  then 
came  from  Scotland,  *nd  disavowed  the  indorsement, 
saying,  that  he  meant  by  tbe  power  to  enable  them  to 
receive  only  monies  due  to  him  in  his  own  right.9'  At  the 
trial,  it  was  contended  that  this  power  of  attorney, 
though  a  general  authority  to  receive  all  monies,  on  all 
accounts,  aud  including  therefore  monies  doe  to  General 
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Duf,  in  outer  droit,  yet  did  not  empower  James  and       W* 
IkhcTtlhfXo  indorse  bills,  and  to  make  General  Duff       Ha* 
liaMe,  ibr  the  amonnt  of  them,  to  third  persons.     Lord  0q  "^^ 
EumosouoH,  C.  J.  being  of  that  opinion,  a  verdict 
was jim  for  the  plaintiff*  in  the  amount  of  the  bills, 
with  liberty  for  the  defendant  to  move  for  a  nonsuit  to 
Centered.  * 

A  rale  to  shew  cause  having  been  obtained,  Gibbs, 
Wiuok,  and  Jbrvis,  argued,  shortly,  for  the  plaintiffs, 
and  contended,  that  the  authority  was  to  be  construed 
strictly,  sad  thai  the  Duffs  bad  exceeded  it,  and  ad- 
mitted that  they  might  have  received  the  money^but 
«id  ttat  they  could  not  indorse  the  bill. 

lord  Ellbkborouoh,  C.  J.  "  Do  you  not  remem- 
ber a  case  before  Lord  Kenyon  (I  presume  at  nisi 
prim)  in  which  there  was  a  dissolution  of  partnership, 
and  a  covenant  to  permit  one  to  receive  all  monies 
doe,  aod  he  held,  that  the  party  could  not  indorse  a  bill 
upon  a  receipt  of  money  due  to  the  partnership,  though 
ke  might  have  given  a  discharge  to  the  defendant" 

Ekskini  and  Gasblee,  for  the  defendants,  relied  up* 
on  the  extensive  words  of  the  power,  "  to  transact  all  bu- 
^ess,"  which  must  include  every  thing ;  and  they  ar- 
prcd,  that,  if  the  power  was  only  to  receive  money, 
ttae  latter  words  would  he  nugatory,  since,  in  fact,  then 
^e  could  be  no  other  business  to  do." 

ford  Ellen  borough,  C.  J.  "  It  comes  merely  to 
ty  question,  whether  this  is  to  be  construed  as  a  general 
f^er  to  do  all  business  whatsoever,  for  General  Duff, 
w  whether  it  is  not  to  be  understood  with  reference  to 
ue  preceding  subject  matter  of  the  power ;  and  when 
aajOBe  substitutes  other  persons  to  act  for  him,  the  lar* 
gest  words'  are  to  be  construed  with  reference  to  the  subject 
|aatker-  It  must  be  understood,  as  if  be  sfud,  I  give  a  power  of 


'$&*-      Irttbittey  to '  act  for  trie  rinf  ihtsw  Wnns,  «©tiot«qfc  tfc# 
^at       power  to  receive  the  #>tokroey,  tod  €*  to  transact1  all  ban- 
fcou»Mi».  ness>"  incident  and  appertaining  to  that    business  for 
.which  be  iS  appointed,  namely  to  fhe' receiving  <ef  money. 
Aud,  this  clause  may  be  necessary,  to  empower  them 
to  reteiVe  a  composition,  or  to  gnre  delay  of  p*yme*rt. 
Bat  without  saying  what  it  authorizes  tbem  to  do,  in  parti- 
cular, it  only  authorises  them  to  do  something  in  the  na- 
ture of  or  relating  t&  the  payment  and  receipt  of  monies. 
In  this  case,  if  extended  as  far  as  is  insisted  by , the  roan- 
sel  for  the  defendant,  it  would  aathorifce  them  to  make 
General  Dm^  liable  fot  the  bill.  But  notwithstanding,  thai 
vojpr    Jhe    authority    to   rtfclive   money,    the    Buffi 
would  have  received  the  money  for  this  bill,  and  have 
made  themselves  liable  to  General  Duff,  and,  by  mealns 
of  their  bankruptcy >  the  money  would  in  the  event  have 
'been  lost  to  him,  yet  that  will  not  authorize  as  to  extend 
1  the  words  of  the  power. 

'     Gaos^,  J.  of  the  same  opinion. 

Lawrence,  J.  observed,  that  it  could  not  extend  tc 

all  business  whatsoever,  for  in  that  case,  it  might  give 
"them  a  power  to  let  lands  and  to  tnrn  the  tenants  out; 
'upon  notice.  That  the  words  to  do  all  business,  and  j 
do  ratify  and  confirm  alt  that  they  shall  do  in  the  premizes s 
which  are  all  large  and  comprehensive  words,  follow  im- 
mediately upon  the  power  to  sue  and  "  to  appoint  at- 
tornies  for  that  purpose,  and  to  revoke  such  appoint- 
ment," which  must  therefore,  confine  them  to  the  ap. 
pointing  of  attornies,  in  actions  to  be  brought  in  his 
name." 

Le  Blanc,  J.  concurred,  and  stated  similar  grouads 
for  his  opinion,  saying  that  the  absurdity  which  most 
follow  from  extending  the  power  beyond  the  previous 
terms,  must  make  it  sufficiently  clear,  that' fr  to  do  all 
business,"  must  be  confined,  only,  to  those -sorts  of  bu- 
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*Diem,*tik.  are  immediately ^  connected  with  the  snh*      **H\ 
jectmslteraf  the  {fewer,  g*Y  - 

RuU  ftlS?******.    Gs!5w*w 


fttiHTou  the  Demise  of  Wm.  Fisher  and  Other! 
against  Cvthell.— IVb*.  «6. 


Ds&rspmiso  fo  determine  a  lease  upon  notice  in  writing;  two 
<**ef  three  joint-tenants  in  fee,  trustees  and  executors  of  tat 
k**rt  gone  notice,  under  their  hands,  to  determine  the  tenancy  ^ 
tkthwd  being  out  of.  this country  '  held,  thai  this  notice  «*» 
m^icitnt,  there  being  no  proof  of  the. assent  of  the  third  trusteef 
previous  to  tic  notice,  and  his  assent  afterwards  cannot  be  pre* 
***4,  audit  sums*  is  not  sufficient,  for,  as  the  tenant. is  to  act 
ufon  this  notice,  it.ought  not  to  depend  upon  any  act  of .  another f 
subsequent  to  it*  being  given* 

EJECTMENT,  to  recover  twenty  q&essuages  in  Str  £0-  ri0«» 
tolph,  Aldgatc,  on  the  demises  of  Wm*  Fisher,  So-  cmirm9 
mud  flash,  and  Jama  Hyrons,  otherwise  Hyron  ;  a  se- 
cond demise  by  W\  Fisher  and  S.  Nash  jointly,  and  other 
demises  by  all  three  separately.  The.  lessors  of  the  plaintiff' 
claimed  as  co-executors  and  joint  devisees  under. the  wiH 
tf  ooe  Moses  Adams;  and  the  defttsdantcinimed  as  assignee 
of  a  lease  of  the  premises  bearing  date  Oct.  GO,  1780, 
made  between  the  said  M.  Adam  and  one  IV.Cuthell,  the 
itfendant's  testator,  whereby  the  said  Adams  demised  the 
same  to  the  said  Cuthsll,  to  hold  to  the  said  Cuthcll,  his 
execetors,  &c.  from  Michaelmas-day  then  last,  for  €1 
yetn,  at  the  yearly  rent  of  811.  fee.  In  which  lease, 
there  was  a  proviso  for  either  the  lessor  or  lessee,  their  or 
his  heirs,  executors,  administrators,  or  assigns,  to  deter- 
mine the  said  term,  at  the  expiration  pf  the  first  seven 
I*  2 


* 
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ifto*.  oV  fourteen  years  of  the  said  term  of  21  years,  on  firing 
«  OHT  to  the  other  six  months  previous  notice  in  writing.* 
ymw  „  At  Ihe'trifl  before  Lord  Ellbnborough,  Ch.  J.  at 
Cophbil.  Westminster,  the  plaintiff proved  the  will  of  Moses  Adams, 
dated  Nov.  CO,  1799>  whereby  he  devised  unto  Wm. 
Fisher,  James  Hyron,  and  Samuel  Nash,  and  to  the  sur- 
vivors of  them,  and  to  the  heirs  and  assigns  of  such  sur- 
vivor the  premises  in  .  question,  inter  alia,  being  free- 
hold, upon  trust,  that  they  the  said  executors  and  trustees, 
or  (he  survivors  of  them,  or  the  heirs  and  assigns  of  such 
survivor,  should  at  any  time,  not  exceeding  two  years 
after  his  decease,  absolutely  sell  the  same  by  public  auc- 
tion, and  should  stand  possessed  of  the  money  arising 
therefrom  for  the  benefit  of  his  the  testator's  seven  chil- 
dren; and  he  appointed  them  his  executors.  The  period 
«f  14  years,  for  determining  the  said  term,  expired  at 
Michaelmas-day,  180S,  and  notice  for  that* purpose  was 
served  on  the  defendant  Ann  Cuthell,  as  the  widow  and 
personal  representative  of  the  lessee,  Wm.  CuthelLf  This 
notice  was  only  signed  by  Fisher  and  Nash,  the  other 
executor,  Hyrons,  being  then,  and  for  several  months  af- 
terwards, at  Hamburgh. 

"  The  only  question  was,  whether  this  demise  was  deter- 
^    mined  by  a  sufficient  notice  from  the  persons  who   could 


*  This  statement  of  the  proviso  is  copied  from  the  brief  of  the 
plaintiffs,  but,  throughout  the  argument  and  the  judgment,  it  was 
taken  as  if  the  proviso  contained  the  words  notice  in  writing  under 
bis  or  their  hands  respectively ,  or  words  of  the  like  import.  This 
appears  from  Mr.  Marry  at'*  note  of  the  judgment,  on  his  brief, 
as  well  from  my  own  notes.  The  court,  however,  as  will  be»seerin 
decided  upon  a  general  principle,  and  not  meAr  on  the  words  * 
of  theprorwo.  » 

i  This  notice  not  being  stated  in  the  brief  fq§  the  plaintiffs,  I 
have  not  been  able  to  procure  a  copy  of  it,  though  IJjfb*  ap- 
plied to  both  sides ;  but  it  appears  from  my  notes  of  Mr.  Es* 
pinasscs  argument  that  it  contained  a  copy  of  the  devise,  or  at 
least  a  statement  of  the  estate  which  the  be  trustees  took. 
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Bare  power  to  determine  the  tenancy,  it  being  signed 
only  by  two  of  the  trustees,  and  no  evidence  being  given 
of  the  previous  assent  of  the  others.  Lord  Ellenbo- 
iough,  C.  J.  was  of  opinion  that  the  notice  was  not  suf- 
ficient, and,  therefore,  directed  a  nonsuit*    % 

A  rule  having  been  obtained  to   shew  cause  why  this 
nonsuit  should  not  be  set  aside,  and  a  new  trial  had; 

GiBBft  and   EsriNAsse  shewed  cause;  "The  notice 
Might  to  have  been  given  by  all  the  executors  of  Moses 
Adams*     Executors  are  not  in  this  case  as  a  corporation, 
tho  can  act  by  their  majority.     The  tenant  does  not 
know  but,    that  the  third  executor,  when  he  returns  to 
England,    may  dissent  from  the  notice,  and  then  the 
tenant   cannot  be  obliged    to  quit  two-thirds,  but  must 
occupy   or  quit  the  whole.     It  was  argued,  at  the  trial, 
that  every  act  in  law  of  one  joint-tenant  shall  bind  the 
other  where  it  is  for  his  benefit:     but  it  does  not  bind 
were  it  tends  to  divest  him  of  any  right,  estate,'  or  inter- 
est.   This  notice,  however,  does  divest  the  third  person 
of  an   interest  which  he  has  in  the  rent ;  and,  by  this 
notice,  the  two  would  endeavour  to  part  with  the  estate 
which  the  third   has  in  the  rent.     It  is  a  matter  of  dis- 
cretion  intrusted  to  him  as  executor  and  trustee,  and  non 
liquet  whether  it  may  turn  out  beneficial  to  him  or  not- 
As  it  regards  the  tenant,  it  is   wholly  inconvenient  and 
unjust.     If  it  is  not  beneficial  to  the  third  trustee,  or 
ikhether  it  be  so  or  not,  he  may  dissent,  and  then  the 
notice  will  clearly  be  invalid.     But,  from  the   nature  of* 
the  relative  situation  of  landlord  and   tenant,  the  notice* 
ought  to  be  certain,  and  ought  to  be  either  valid  or  not,  at 
the  time  of  the  giving  of  it,  independently  of  any  subse- 
quent event.  The  tenant  has  a  right  to  know,  absolutely, 
whether  he  is  to  quit  or  not ;  as,  in  the  case  of  lands,  the 
rules  applicable  to  which  are  applicable  to  all  other  cases, 
the  tenant,   upon  the  receipt  of  the  notice,  is  to  settle 
what  he    is    Jo    do    with    his  farm,  and  how  he  is 
to  manage  the   cultivation  of  it,  whether  he  is  to  crop 
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***'  it  of  iloU  Uncertainty  in  this  case  is  therefore  a  grievous « 
Knurr  ipjury  to  a  tenant:  In  the  notice,  the  two  state  that  they 
Act  for  themselves  and  the  third,  and  assume,  therefore, 
that  they  have  authority  from  him ;  but  no  authority 
whatever  was  proved  at  the  trial."  The  case  of  Wilkinson 
y.Collcy,*  was  cited  in  moving  for  the  rule,  and  now 
&MNAS8B  distinguished  it  from  the  present  by  shewing, 
that  Mr.  Mytton,  who  gave  the  notice  as  agent  in  that 
<jase,  was  appointed  a  receiver  by  the  court  of  Chancery, 
and  produced  his  authority  ;  and  he  admitted  that  if  an 
authority  had  been  proved  here  the  notice  would  have 
been  good  by  the  two  as  agents  for  the  third,  but  the  no- 
tice ought,  in  that  case,  to  have  stated  tbat  they  acted 
asageats  duly  authorised,  which,  would  put  theplaintij 
Upon  proving  the  authority." 

.  Lord  Ellen borough,  C.  J.  "  tt  seems  clear  that  the 
act  of  one  joint-tenant,  for  the  benefit  of  another,  wifl 
bind  huQ.  But,  even  taking  the  case  in  that  view  of  it, 
my  difficulty  still  is,  that  it  is  not  known  to  us  whether 
this  acfe  is  beneficial  or  not," 

Eeskine  and  Marry  at,  in  support  of  the  rule.  "Il 
is  clearly  for  the  benefit  of  the  lessor  that  the  tenant  shoulc 
quit,  since  the  tenaut  deems  it  his  interest  to  holdout 
Prima  facie,  at  least,  it  is  beneficial  to  the  third  executor 
and  the  other  side  ought  to  shew  that  it  is  not.  Unde! 
the  condition  in  the  lease,  this  notice  is  to  be  given  bj 
the  executors  or  administrators,  and  the  act  of  one  exe 
cutor  is  good  as  to  all  the  rest." 

Lord  Ellbnborough,  C.  J.  "  If  this  notice  is  to  h 
.given  by  the  executors,  under  the  condition,  as  to  free 
hold  land,  which  does  not  belong  to  them  in  right  of  thei 
executorship,  then  this  condition  gives  to  them  a  mer 
power  without  an  interest  and  must  be  executed  strictlvJ 
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{fcftsxmsaid,  tbej  were  devisees  also  in  trust.]   ' 

Mumr.  "  It  is  not  necessary  to  inquire  whether 
this  is  a  freehold  estate,  which  in  fact  it  is,  although,  it  is 
not  stated  id  the  report  of  his  lordship,  but  the  words  of 
thecownants  are  to  the  lessor,  his  heirs,  Sec.  There- 
fore, whether  under  the  devise  or  as  executors,  the  lessors 
of  the  plaintiff  take  a  joint  and  entire  interest,  and  neither 
one  of  them  could  avow  in  replevin  for  the  rent  without 
the  others." 

LeBuNc,  J.  "  The  tenant  is  wholly  ignorant  of  the 
title  oC  these  parties.  The  notice  only  states  that  M. 
-Atawmsde  his  will,  and  they  take  as  his  executors." 

UiBKTAT. €t  One  of  several  administrators  may  assign 
a  term  without  the  others  joining.  ThurUom  v.  Copping 
Vf  therefore*  it  is  to  be  considered  as  a  mere  term,  the 
notice  is  good,  and  the  tenant  could  not  be  deceived.  This 
notice,  .in  general  terms,  will  refer  to  their  title,  whatever 
it  my  be.  But  take  it  in  the  other  way,  as  an  estate  of 
freehold  devised  to  them,  then  the  common  course  is  for 
mere  agents  to  give  notice,  and  any  one  of  the  three  may 
give  Boric*  as  agent  for  all.  .  So  an  entry  upon  the  lands 
by  one  who  is  a  mere  stranger,  without  authority^*  good, 
if  assented  to  afterwards  by  the  party  who  is  to  take  ad- 
vantage of  it."  Fitckcl  v.  Jdams.f 

LobdRllknborough,  G.  J.  "  There  no  other  person's 
«* depended  upon  that  entry." 

Uw*rnce,  J.  "That  case  went  upon  the  rule  of  law 
ratikabitio  tpandato  aquiparatur.  But  Mr.  Gibbs  will 
say  it  cannot  apply  here,  because  the  third  party  may  not 
have  assented. 

LobdEllenborouoh,  C.  J.  "  And  being  joint-ten- 
ants, then,  he  may  distrain  for  all.1' 

WiU.  277.  '  +*2  Strange,  1 128. 
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im*.   '       Marry att*  u  Then  he  must  avow  in  the  names  of  al! 
Biobt      three/'* 

versus 

Lord  Ellenborouoh,  C.  J.  "  That  is,  if  the  lease 
is  subsisting,  so  that  it  comes  to  the  same  question  as  be- 
fore. But,  in  that  case,  if  the  tenant  should  quit  the 
land,  could  not  the  other  third  person  claim  the  rent ;  and 
how  would  you  plead  this  notice  in  bar  to  an  avowry  V9 

Marry  at.  «  By  stating  the  proviso  in  the  lease,  the 
notice  given  by  the  two  for  the  three,  and  the  tenants  quit- 
ting in  consequence  thereof;  and  then  it  would  go  to  the 
jury  whether  there  was  any  consent  given. " 

Lord  Ellenborough,  C.  J.  "  But  still,  by  this  no- 
tice, there  is  no  evidence  conveyed  to  the  person  who  is 
the  object  of  it,  that  the  third  party  does  assent." 

Marryatt.  "  Then  it  comes  to  the  other  question, 
whether  they  can  do  an  act  which  may  be  for  the  benefit 
of  the  third." 

Lawrence,  J.  "And  which  shall  bind  the  other  thir  d 
person  who  is  absent." 

Lorii  Ellenborough  C.  J.  "  The  condition  is,  that 
the  notice  shall  be  given  under  their  respective  hands. 
This  condition  being  annexed  to  the  legal  estate  must  be 
strictly  pursued.  Upon  principle,  too;  the  notice  to  de- 
termine the  lease  ought  to  be  so  certain  and  effectual, 
at  the  time,  that  the  person  who  is  to  be  affected  by 
it  ought  to  be  assured  absolutely  of  the  determination  of 
the  estate  by  the  notice ;  and  at  the  same  time  he  who  is  to 
come  in  afterwards  should  be  equally  assured  of  the  com- 


.  *  One  joint-tenant  may  distrain  alone ;  but  then  he  must 
avow  in  his  own  rigbt  and  a*  bailiff  to  the  o&ijr.  5  Hod.  73. 
150,     3  Salk.  20f,  '  .    .  . 
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mencement  pf  another  estate.    But,  if  two  only  join  in 
the  notice,  bow  can  the  tenant  act   upon  it  with  any 
confidence  ?  Admitting  that  it  may  be  ratified  by  tbeabsent 
executor,  yet  that  will  not  put  the  tenant  in  the  same  si- 
tuation.   It  may  or  may  not  be  so  ratified;  and  then  he 
cannot  begin   to  cultivate  his  land  as   he  would  do,  if, 
at  the  time  of  the  notice,  he  was  assured  of  its  validity  or 
its  insufficiency.     It  should    also    appear,  indisputably, 
that  this  is  a  beneficial  act  for  the  third  executor  and  de- 
visee who  is  absent.     For  two  joint-tenants  have  clearly 
no  power  to  do  an  act  to  bind  another,  unless  it  is  for  his 
benefit.    Subsequent  reasons  may  render  it  so  or  not ;  but 
it  ought  to  be  so  clearly  at  the  time.     Under  the  terms  of 
the  condition  indeed  the  notice  is  not  good,  because  it 
must  be  under  their  respective  hands,  and  the-subsequent 
ratification  is,  then,  not  a  good  confirmation  of  it.    At 
aajrate,  if  the  rule  of  law,  as  to  the  separate  acts  of 
joist-tenants,  is  to  operate,  and  this,  being  for  the  benefit 
of  the  other  joint-tenant  shall  bind,  it  ought  to  appear,  as 
a  condition  precedent,  on  the  part  of  those  who  would 
arail  themselves  of  that  rule,  and  they  ought  to  shew,  that 
it  must^  necessarily  operate  to  the  benefit  of  the  person 
for  whom  it  is  done.     But  there  is  nothing  here  to  shew 
that  the  continuance  of  the  rent  may  not  be  a  more  be- 
neficial thing  for  the  absent  trustee  than  the  repossession 
of  the  estate.    There  is  no  evidence  to  the  contrary,  and 
11  is  difficult  to  state  any  to  the  contrary ;  nor  is  there  any 
evidence  of  any  authority  previously  given. 

Grose,  J.  was  of  the  same  opinion,  and  observed 
that,  by  the  proviso,  the  notice  was  to  be  given  under  his 
or  their  respective  hand  or  hands. 

Lawrence,  J.  also  concurred,  and  said,  "  There  is  a 
ereatdeal  in  what  Mr.  (Jibbs  has  urged,  that  the  notice 
ought  to  be  binding  at  the  time  when  it  is  given,  and  not 
to  depend  upon  any  subsequent  ratification  or  disavowal ; 
fur  it  is  a  notice  upon  which  the  tenant  is  to  act,  and  it  is 

**.  23.  M 
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*«M-  to  regulate  his  future  conduct.  But,  if  it  is  made  to  de- 
Kioht  pend  upon  what  may  be  done  afterwards,  it  may  put  hiut 
venut  .  io  tue  greatest  inconvenience,  for  there  would  then  be  an 
interval  of  time  when  he  could  net  tell  whether  it  would  be 
ratified  by  the  absent  party  or  not.lt  has  been  inferred  that 
it  ay  be  good  upon  the  principle  of  a  subsequent  ac- 
knowledgment and  adoption  by  him  for  whom  it  is  to 
operate,  according  to  the  rule  ratihabitio  mandate*  aqui- 
paratur.  But  the  cases  in  which  that  rule  applies  must 
always  be  those  only  in  which  the  ratihabitio  ox  ratifica- 
tion cannot  be  understood  to  be  an  injury  to  either  of  the 
parties,  nor  to  put  them  in  a  different  situation  than  they- 
Would  have  been  in,  if  the  mandatum  or  original  and  pre* 
vious  authority  had  been  given." 

Le  Blanc,  J.  "  I  cannot  say  that  this  is  under  the 
hands  of  each  of  these  persons,  which  seems  necessary, 
under  the  condition,  to  determine  the  estate.  But  the 
stronger  ground  is  that  the  party  ought  to  have  a  good 
notice  to  act  upon  at  the  time.  | 

"  I  am  not  satisfied  with  the  answer  given,  that  it  is 
good,  because  it  operates  for  the  benefit  of  the  third  per- 
son, and  that,  because  no  dissent  is  proved,  he  must  be 
taken  to  have  assented.  It  is  possible  the  other  two  might 
have  died  before  the  expiration  of  the  notice.  The  estate 
must  then  have  vested  in  the  other  solely,  and  ifhe  had  dis- 
trained for  rent  due  afterwards,  I  do  not  know  that  the  te- 
nant could  say  that  he  had  actually  joined  in  the  notice/* 

Rule  discharged. 


tn  the  Matter  of  Charles  Templer,  an  Infant.  In  th« 
Exchequer. — Nov.  27. 


tVhert  lands  haze  been  taken  for  the  service  of  government ,  under 
t/tc  statute  4fr  Geo.   III.  c.  $5,  and  an  application  is  made  to 
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tie  court  $f  Exchequer,  to  lay  out  the  purchase-money  in  govern-        1804, 
mart  securities  to  the  uses  of  a  certain  will,  that  will  must  be 
produced  u  court,  attested  by  one  of  the  subscribing  witnesses, 
off  sfdecit,  and  the  court  will  not  make  an  order,  upon  production 
of  tk  probate  only. 

THIS  was  an  application,  on  the  part  of  an  infant,  by  in  the  Matter 
iis  mother  and  next  friend,  and  the  trustee  of  certain  c    T^rtBB 
freehold  estates,  urtder  the  will  of  his  late  father,  con-'    aa  Infant, 
cerniag  20001.  the  purchase-money  of  the  said  estate, 
which  hid  been  paid  into  the  hands  of  the  deputy  re* 
membrancer,   by    the   general    officer  of  the    district, 
under  the  statute  44  Geo.  III.  c.  95, ts  to  amend   *n  act 
to  enable  his  majesty  to  provide  for  the  security  of  the 
realm/9  fcc.  and  which  lands  had  been  taken  for  the  scr- 
Wce  of  government.     The   party,  therefore,  applied  to 
Kitc  the  money  laid  out  in  3  per  cent,  consols  to  answer 
the  uses  and  trusts  in  the  will  of  the  late  Mr.  Tcmpler. — 
The  thirteenth  clause  of  the  act,  upon  which  the  appli- 
cation was  founded,  authorizes  "  the  barons  of  the  Ex- 
chequer at  Westminster,  &c.  of  the  degree  of  the  coif, 
in  a  summary  way,  upon  motion,  or  by  petition,  and  up- 
on reading  the  said  certificate  [of  the  deputy-remembran- 
cer,] and  such  further  satisfaction  as  they  think  neces- 
sary,   to  pronounce  such  directions,  for  paying  the  said 
money,  or  any  part,  or  for  placing  out  such  part  as  shall 
be  principal/  in  the  public  funds,  or   upon   government 
or  real  securities,  and  for  payment  of  the  dividends  or 
interest,  or  any  part,  to  the  respective  persons  entitled, 
or  for  laying  out  the  principal,  or  any  part,  in  the  pur- 
chase of  other  lands,  to  be  conveyed  to  the  same  uses  and 
purposes  as  the  luncls  settled  at  the  time,  as  near  as  can 
be  done,  or  otherwise  concerning   the  disposing  of  the 
said  money,  interest,  or  part  thereof,  for  such  person's  be- 
nefit or  for  appointing  any  trustees,  as  the  said  court  shall 
think  just  and  reasonable/1 

On  hearing  Mt.Plummer,  for  the  infant,  the  court  held 
that  they  could  not  proceed  to  make  an  order,  without 
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1804 »       Having  the  original  will  produced,  tft  court,  witlk  &n  sm- 

Intke  Matter  davit  by  one  of  the  attesting  witnesses,  "similar  to  the 

C«.  Tbmflbb,  Pro°f  °^ a  w'"  °f  lands  in  courts  of  law  or  equity,  and  that 

*a  jBfant;     they  could  hot  proceed  merely  upon  the  office-copy  or 

probate  of  the  will. 


Doe  on  the  Demise  of  Thom AsSroproRD  agaimt  Robirt 
Stopford  and  Richard  Sfkkcer. — Nov.  27- 


A.  by  his  will,  after  devising  to  his  three  sons  separately  three 
leasehold  estates,  and  to  his  daughter  600l.  to  be  paid  her  at 
twenty-one  years  of  age,  and  also  after  devising  the  residue  to 
his  three  sons  to  be  divided  equally,  share  and  share  alike,  at 
twenty-one  years  of  age,  and  also  after  directing  thai  the  fro- 
duce  of  his  real  and  personal  estates  shall  be  applied  toward* 
the  bringing  up  of  his  said  children ,  ////  of  age,  further  directs 
that,  if  any  of  his  said  children  should  die  under  age,  and  vilh- 
out  lazeful  issue,  the  share  of  him  or  her  deceased  shall  £• 
equally  amongst  his  surviving  sons :  held,  that  though  the  vari 
share,  in  his  will,  has  different  meanings  in  different  parts,  which 
it  is  not  necessary  now  to  mention,  yet  here  it  means  thcvholt 
share  of  each  child,  in  the  personalty,  under  the  whole  of  the  trill, 
and  includes  also  the  leasehold  estate  before  devised  to  one  oftht 
sons  dying  under  age,  which,  therefore,  is  to  be  equally  divided 
between  the  two  survivors. 

Dob  dem.     TTJECTMENT  for  the  moiety  of  certain  premises,  si- 
T'  «°r,rRD  tuate  in  Gallon,  iii  the  county  df  Lancaster,  upon, 

R.  Stopfob*  two  demises  for  fourteen  years,  one  in  the  23d  day  o\ 
April,  17  )9>  and  the  other  on  the  «5th  day  of  March\ 
1803.  Plea,  not  guilty: — tried  at  Lancaster,  6th  of 
April,  1804;  verdict  for  the  plaint  iff,  subject  to  the  opi- 
nion of  this  court  on  the  following  case  : 

Richard ,  Stopford  being  seised  to  him  and  bis  heirs 
of  an  estate  pur  auter  vier  id  the  premises   in  question 


et  al. 
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ontbfc  day  of  May  1779*  died  Intestate,  leaving       18Q*y 

his  widow  Josf,  and  bis  only  son  aud  heir  at  lfew  John    Dob  dem. 
Stopfird,  him  surviving,  who,    thereupon,    became,  in     "  vTe°fi«  ** 
like  manner,  seised  of  the  same  estate.     John  Stopford,  *.  Siorromm 
the  son,  had  three  sons,  Richard  the  eldest;  Robert,  the 
defadcat,  the  second ;  and  Thomas,  the  fc*«or  of  thej?/am~ 
tif,  the  youngest ;  and  one  daughter,  Jane.    John  Stop- 
ford  died,  so  seised,    in  December,    1799,    having  first 
duly  made  and  published  his  last  will   and  testament  as 
follows*— 

"I,  John  Stopford,  of  Mawdesky,  in  the  county  of  Lan- 
caster, yeoman,  do  make  and  ordain  this  my  last  will 
and  testament  in  manner  and   form  following,  that  is  to 
say,  fine,  I  order  and   direct  all  my  just  debts,  funeral 
expences,  and   the   probate  and  execution    of  this  my 
will,  to  be  paid  out  of  my  personal  estate,  as  soon  after 
mv  decease  as  conveniently  may  be,  and   I  give,  devise, 
aud  bequeath  all  my  messuages  and  tenements,  with  the 
lands,   hereditaments,    and   appurtenances    thereto  be* 
longing,    situate,    lying,  and    being  in   Dalton,   in  the 
county  of  Lancaster,    being   leasehold   under    Richard 
fUlbraham  Booth,  of  Latham,  in  the  said  county,  esq.  and 
notr  in  the  occupation  of  Nelson,  as  farmer  thereof,  un- 
to my  son  Richard  Stopford,  to  hold  the  same,  from  and 
after  the.   decease  of  my  mother,  to   him,,  his  heirs,  execu- 
tors,  administrators,  and  assigns,  during  all  the  residue 
and  remainder  of  my  leasehold  estate  and  interest  therein; 
and  1  give,  devise,  and   bequeath  all  that  my  messuage 
or  dwelling-house  and  tenement   in  Mawdesley  aforesaid, 
whereat  I  now  live,  and  the   lands,  hereditaments,  and 
appartenances    thereto   belonging,  being  leasehold,  un- 
der Sir  Robert  Ihskcth,  of  Rufford,  in  the  said   county, 
hart,    and  also  all  those  my  closes,  closures,  or  parcels 
ot  land    or  ground,    commonly   called    the  closes    on 
Blackmoor,  in  Mawdesley  aforesaid,    which   I  hold   by 
lease  under  the  Earl  of  Derby,  unto  my  son  Robert  Stop- 
ford; to  hold  the  same  to  him,  his  heirs,  executors,  ad-» 
miaistrators  and  assigns,  during  all  my  several  and  res-» 
pective  estates  and  interests  therein  or  thereto ;  provided 
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y     18°**       always,  nevertheless,  and  it  is  my  will  and  mind,  my 

Dob  dem.     executors  herein  after  named,  and  their  executors  and 

cTmw*D   administrators,  »h8ll  hold,  manage,  and  dispose  of  all  and 

ft.  Stopford  every  my  said  messuages,  tenements,  closes,  and  parcels 
of  ground,  heretofore  by  me  given  and  devised,  till  such 
time  as  my  said  sons,  to  whom  the  same  are  given,  shall 
respectively  attain  the  age  of  twenty-one  years,  and,  till 
that  time,  dispose  of  and  apply  the  clear  yearly  rents, 
issues,  and  profits  thereupon  arising,  in  manner  herein 
after  mentioned  ;  and  I  give  and  bequeath  unto  Evan 
Caunce,  the  elder,  of  Maudcs/ey  aforesaid,  yeoman,  and 
Ralph  Culshaw,  of  Wright  ington,  in  the  said  county, 
Schoolmaster,  my  executors  herein  after  named,  their 
executors  and  administrators,  the  sum  of  three  hundred 
and  forty  pounds;  upon  trust,  that  they  my  said  execu- 
tors, and  the  survivor  of  them,  land  the  executors  of 
such  survivor,  do  and  shall  put  and  place  the  same  out 
at  interest,  upon  the  best  security  and  for  the  best  interest 
they  can  get,  upon  such  security,  for  the  same,  and,  out 
of  the  yearly  interest  therefrom  arising,  do  and  shall 
give  and  pay,  into  the  proper  hands  of  my  beloved  wife 
Elizabeth,  the  yearly  sum  or  apnuity  of  15l,  every  year, 
during  the  term  of  her  natural  life,  if  she  shall  so  long 
continue  my  chaste  widow  ;  but  if  she  shall  marry  again, 
then  I  order  and  direct  that  the  same  annuity  of  )5h 
shall,  from  the  time  of  her  marriage,  cease,  determine, 
and  be  no  longer  paid  her  ;  and  in  such  case,  Igive  and 
bequeath  unto  her  the  sum  of  20s.  in  lieu  thereof,  and 
if  the  said  principal  sum  of  3401.  shall  make  more  Inte- 
rest than  151,  yearly,  I  order  and  direct,  that  the  overplus, 
as  well  as  the  same  principal,  upon  my  said  wife's  de- 
cease or  marriage,  whethersoever  shall  first  happen, 
shall  go  unto  and  be  divided  amongst  my  said  sons,  iji- 
rhard  Stopford  and  Robert  Stopford  and  ray  son  Thomas 
Stopford,  their  respective  executors  and  administrators, 
share  and  share  alike  ;  and  I  give  and  bequeath  to  my 
daughter,  Jane  Stopford,  her  executors  and  administra- 
tors, the  sum  of  6001.  to  be  paid  her  as  soon  as  she  shall 
attain  the  age  of  twenty-one  years,  and  aty  the  rcti>  w- 
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uiue,  and  remainder   of  my  worldly  effect*,  not  herein       1W*** 
befort  iuposcd  of,  I  give,  devise,  and  bequeath  to  my  said    Dob  dea. 
three  urn  Richard,  Robert,  and  Thomas,  to  be  divided  T-S™**** 
equally  amongst  them,  their  respective  executors  and  ad-  R.Stopio«» 
mmstntors,  share  and  share  alike,  when   and  as  soon  as 
tie/ shall  attain  the  age  of  twenty-one  years ;  and  1  order 
tod  direct,  that  the  profits  and  produce  of  my  real  and  per* 
ionai  estates  shall  be  applied  towards  the  bringing  up  of 
my  laid  children,  till  of  age.    And  1  hereby  further  or- 
der and  direct,  that,  if  any  of  my  children  die  under  age, 
etdxithout  lawful  issue,  the  share  of  him  or  her  deceased 
shall  go  tiptally  amongst  my  surviving  sons ;  and  I  here- 
by cQostkiite   and  ordain  the  said  Evan  Cauttce  and  the 
&id  Ralph  Calshaw  my  joint  executors  of  this  my  will, 
&c." 

ine  Stopford,  the  mother  of  the  testator,  Jolin  Stop- 
ford,  died  in  July  1731,  Richard  Stopford,  the  devisee 
of  the  premises  in  Dalton,  mentioned  in  the  will,  died 
in  August  1785,  at  the  age  of  sixteen  years,  intestate  and 
without  issue.  From  the  said  testator's  death,  until  the 
itftndant  Robert  Stopford;  the  next  brother  and  heir  at 
law,  of  Richard  Stopford  the  devisee,  came  of  age,  the 
executors  in  the  above  will  named,  were  in  the  receipt 
of  the  rents,  issues,  and  profits  of  the  said  premises  by  the 
said  will  devised  to  Richard  Stopford; — since  which 
period,  the  defendant,  Robert  Stopford,  first,  by  his  own 
occupation,  and,  afterwards,  by  the  occupation  of  his 
tenant  Richard  Spencer,  the  other  defendant, has  had  the 
possession  and  enjoyment,  of  the  said  premises  devised  to 
Rkhard  Stopford.  The  lives  upon  which  the  estate  ia 
held  are  still  in  being.  This  action  is  brought*  by  the 
•essor  of  the  plain  tiff  Thomas  Stopford,  being  the  young- 
est son  of  John  Stopford,  the  testator,  who  attained  his 
age  of  twenty-one  years,  on  the  22cl  day  of  April,  17UU* 
to  recover  the  moiety  or  the  said  leasehold  estate  in  Dal- 
ion,  to  which  moiety  he  tays  claim  by  virtue  of  his  fa- 
tJ.efs  will  before  mentioned. 

The  question  is,  whether,  upon  the  construction  of  the  . 
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V^      will  of  John  Stopford,  the  Jessor  of  the  plaintiff  has  bc- 

Dob  iicm.     come  entitled  to  a  moiety  of  the  said  leasehold  estate.— 

*  tiTtm**  If  the  court  should  be  of  opinion  that  he  is,  then  the 

R.  Stop»oid  verdict  is  to  stand  ;  if  not,  then  a  verdict  to  be  entered 

for  the  defendants. 

This  case  having  been  fully  argued,*  the  opinion  of 
the  court  was  now  delivered  to  the  following  effect,  by 

Lord  Ellenborough,  C.  J.  u  The  question,  whe- 
ther the  lessor  of  the  plaintiff,  the  younger  son,  is  entitled 
to  a  moiety  of  the  leasehold  estate  devised  to  Richard,  in 
the  event,  which  has  happened,  of  Richard'*  death  with- 
out issue,  depends  on  the  meaning  of  ihe  word  share. 
Its  sense,  capable  of  distinct  and  different  meanings,  is  to 
be  collected  from  the  context  where  it  occurs  in  other 
parts  of  the  will ;  as  particularly  in  one  part  where  the 
overplus  of  the  3401.  after  raising  the  annuity  of  1  jl.  out 
of  the  interest  thereof  to  his  wife  is  spoken  of  and  directed 
to  be  divided  among  the  three  sons,  share  and  share  alike. 


.  *  I  did  not  hear  the  argument ;  I  was  probably  engaged  in  the 
court  of  Exchequer  at  the  time  when  it  came  on.  But  it  is  easy  to 
collect  from  the  judgment  and  the  case  what  may  be  presumed  to 
have  been  the  course  of  the  argument.  It  was  probably  contended, 
that  the  contingent  devise  over  of  the  sham  of  each  child  must  be 
taken  with  reference  only  to  the  more  immediately  preceding 
clause  of  the  devise  of  the  residue ;  and  the  more  so,  because, 
though  all  the  shares  of  the  children  are  mentioned  to  go  over, 
yet  the  sons  only,  to  whom  the  residue  was  devised,  are  to  take 
under  it.  and  not  the  daughter.  This  construction  must  have 
been  strengthened  by  the  inconvenience  alluded  to  by  Loid 
Kllen borough,  0.  J.  in  his  judgment,  of  dividing  the  lease- 
hold estates  amongst  the  three  sons,  which  the  testator,  in  th» 
former  part  of  his  will,  had  kept  separate.  The  construction  in 
favour  of  the  other  side,  and  on  which  the  judgment  of  the  court 
is  founded,  arises  upon  the  literal  meaning  of  the  words,  "  any 
of  my  children,"  and  •*  the  share ol  him  or  her  deceased,"  which 
evidently  includes  the  \n hole  share  deviled  to  him  or  her,  un»lcf 
the  whole  of  the  will. 
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The  word  share,  in  this  instance,  necessarily  mean*  an        180*« 
equal  proportion  of  the  personal  fund.     In  tbe   second     Domdem. 
instance,  where  he  speaks  of  tbe  residue  of  hi9  worldly  T.stopko** 

/t>  •    i  VCT9VW   * 

effects,  it  has  the  same  effect  as  before.   In  the  last,  which  R.  Sto*»*» 
is  the  place  in  question,  after  having  directed  that  the        f,mi* 
profits  of  his  real  and  personal  estates  shall  be  applied  to- 
wards bringing  up  his  said  children  till  of  age,  the  tes- 
tator orders  that  if  any  of  his  children  die  under,  age, 
without  lawful  issue,  the  share  ef  him  or  her  deceased, 
shall  go  equally  among  the  surviving  sons.     Here  the 
share  of  her  deceased  can  only  mean,  as  to  the  daughter, 
foe  ti&trt  share  of  6001.  which  was  given  to  the  daughter; 
for  she  had  no '  participation  of  what  was  given  to  the 
sons  separately,  or  to  tbe   wife,  or  the  residue  of   bis 
vorldk  effects  given  to  the  sons  immediately  before.     If^ 
Therefore,  the  word  share  can  only  mean,  with  respect  to 
the  daughter,  her  entire  share,  it  is  reasonable  to  give  it 
the  same  meaning  with  respect  to  the  son,  unless  some- 
thing in  the  will,  or  some  rule  of  law,  is  contravened  there- 
by. But  neither  of  these  effects  follow  from  giving  this  con- 
struction to  tbe  word  share.    It  occasions,  indeed,  some 
^convenience,  which  inclined  me  at  first  to  be  of  a  dif- 
ferent opinion ;  that  is,  the  necessity  of  dividing  what  is 
one  entire  term,  as  between  the  landlord  and  tenant,  be- 
tween two  surviving  sons;  whence  arises  an  inconvenience, 
with  respect  to  payment  of  rent  and  contributions  to 
foes  or  renewals,  which  it  appears  the  testator  had  steered 
clear  of  in  tbe  former  devises.  But  upon  consideration  I 
do  not  feel  that  this  circumstance  can  weigh  against  the 
other  inference  from  the  clear  meaning  of  the  word  share. 
We  are,  therefore,  of  opinion,  that  the  lessor  of  the  plain* 
tif,  the  younger  brother  is  entitled  to  a  moiety  of  what 
was  devised  to  Richard;  and  that  the  whole  does  not  de- 
scend to  the  heir  at  law.    The  verdict  in  favour  of  th# 
plaintiff  ought  therefore  to  stand* 

POSTEA  TO  TUB  PLAINTIFF. 
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ion.  Wynne  and  Scholey  against  Raikes  and  other*. 

nVvNtfi  Not?.  27. 

et  al.  « 

wr*M/  ^  fa  America  drew  bills  of  exchange  on  B.  in  London,  which,  upon 
being  presented  for  acceptance,  B.  refused  to  accept,  and  some 
were  protested.  Immediately  afterwards,  B.  wrote  to  A,  noticing 
this  protest,  and  said,"  our  prospect  of  security \on  the  Chesapeak 
is  so  much  improved,  that  we  shall  accept  or  certainly  pay  all  the 
bills  which  have  hitherto  appeared:"  Held,  this  was  an  accept- 
ance, notwithstanding  the  letter  did  not  reach  A.  till  after  the  bills 
were  due,  and  could  neither  induce  credit,  nor  have  been  communi- 
cated to  third  persons  after  the  bills  became  due. 

'THE  first  count  of  the  declaration,  in  this  case  stated 
that  on  the  9th  day  of  November,  1801f  Aquila  Brown 
drew  a  bill  of  exchange  on  the  defendant,  for  JOOl.  payable 
to  the  order  of  Thomas  Andrews  and  Butler,  at  60  days 
sight;  that  Thomas  Andrews  and  Butler  indorsed' the 
said  bill  to  the  plaintiffs,  and  that  the  defendants,  upon 
sight  thereof,  duly  accepted  the  bill.  There  were  ^Jso 
counts,  in  the  said  declaration,  for  money  paid,  laid  oat, 
and  expended,  and  for  money  had  and  received/  The 
defendants,  pleaded  the  general  issue,  and  the  cause 
came  on  to  be  tried  before  Lord  Ellen  borough,  C.  J.  at 
Guildhall,  at  the  sittings  after  last  Hilary  term,  when  the 
Jury  found  a  verdict  for  the  plaintiffs,  for  555L  subject  to 
the  opinion  of  the  court  on  the  following  case.  On  the  9tk 
of  Nov.  1801,  Aquila  Brown  who  resides  at  Baltimore,^ 
in  North  America,  drew  the  bill  of  exchange  in  question^ 
at  that  place,  upon  the  defendants,  who  reside  in  London,  | 
and,  for  a  valuable  consideration  paid  the  bill  to  Thomas 
Andrews  and  Butler,  who  also  reside  in  Baltimore ;  aud 
the  said  Thomas  Andrews  and  Butler,  afterwards,  for  a 
valuable  consideration,  indorsed  it  to  the  plaintiffs,  who 
also  reside  in  London. 

On  the  19th  of  November,  1801,  Aquila  Brown,  by 
fetter  of  that  date,  advised  the  defendants  of  having  va* 
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bed  on  them,  bj  divers  bills,  amounting  together  to  5,548l        *&*' 
14s.  td»  sterling,  of  which  the  bill  in  question  was  one  :      Wyv*s 
the  amoMtof  which  said  several  bills  the  said   A  qui  la       £r£iS 
Bran,  in  his  said  letter,  requested  the  defendants  to      Kai*m* 
honour  with  acceptance,  and  place  the  amount  to  his 
debit;  and  which  letter  of  advice  was  duly  received  by  the 
defendants.    The  plaintiffs  on  receiving  the  bill  in  ques- 
tion, in  England,  presented  it,  the  2d  of  January,  1H03, 
to  the  defendants  for  their  acceptance,  but  the  defendants 
refused  to  accept  it. 

Ontht  13th  of  January,  1808,  the  defendants  wrote 
a  letter  to  A  quit*  Brown,  the  drawer  of  the  bill  in  que** 
(ion,  which  letter,  after  mentioning  some  damage  which 
the  cargo  of  the  Chesapeak,  consigned  to  the  defendants, 
had  sustained,  and  some  difficulties  in  which  it  had  been 
imolved,  as  also  an  attachment  laid  upon  property  of 
Jqmla  Brown's  in  the  hands  of  the  defendants,  amongst 
other  things,  contains  the  following  passages:  "under 
these  circumstances,  while  your  property  in  the  Chesapeak 
appeared  in  so  very  questionable  a  state  that  we  could  not 
tell  what  security  to  rest  upon  it,  you  could  not  expect 
that  we  could  interfere  for  any  of  your  bills  refused  by  Mr. 
Mangin,  or  even  accept  all  the  bills  of  yours  which  came 
ia  upon  us.  Several  of  them,  of  course,  have  been  noted, 
for  non-acceptance ;  and  Messrs.  Finlay,  Bennalyne,  and 
Co.  have  officiously  sent  you  a  protest  on  that  for  5511. 
I os.  fur  non-acceptance.  We  have,  however,  now  the 
satisfaction  to  mention  to  you,  that  Mr.  Mangin  having 
resolved  to  pay  many  of  your  bills  on  him,  Messrs.  Met* 
khh  and  Co.  have  taken  off  the  attachment  in  our  hands ; 
and,  since  the  receipt  of  Messrs.  Muilmans  letter  of  the 
5th  instant,  our  prospect  of  security  on  the  Chesapeak  ia 
to  much  improved,  that  s?t  shall  accept,  or  certainly  pay,  all 
tl.e  bills  which  have  hitherto  appeared ;  the  one  for  6,500l. 
the  19th  of  October  has  not  yet  been  presented  to  us,  but 
we  will  hope,  that  the  state  of  your  funds  will  likewise  per- 
mit us  to  take  care  of  that/'  The  bill  in  question  was  one 
of  those  which  bad  appeared  prior  to- the  writing  the  above 
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1™-  letter  of  the  13th  January,  180S,  and  which  letter  wai 
received  by  Jquila  Brown,  in  America,  on  the  19th  March, 
1802.  On  the  6th  of  March,  1809,,  which  was  60  days, 
and  3  days  grace  after,  the  bill  in  question  was  present- 
ed for  acceptance!  the  plaintiffs  presented  the  bill  to  the 
defendants  for  payment ;  but  the  defendants  refused  to  pay 
the  same,  and  the  plaintiff's  caused  it  to  be  protested,  for 
non  payment. 

Aquila  Brown,  the  owner  of  the  bill,  was  at  the  time 
the  same  was  drawn  indebted  to  the  defendants  in  the  sum 
of  50001.  and  hath  so  continued  to  the  present  time. 
Question,  whether  the  plaintiffs  are  entitled  to  recover  ? 
If  they  are,  then  the  verdict  to  stand ;  if  otherwise,  a 
nonsuit  to  be  entered. 

Littledale,  for  the  plaintiffs.  is  The  question   is, 
whether  the  letter  of  the  defendants  to  Jquila  Brown 
amounts    to  an  acceptance*     Under  the  late  decisions 
it  clearly  does   amount  to  an  acceptance.    Johnson  and 
Collings*    and  Clarke  v.      ock,f    nearly  resemble  this 
case,  particularly  the  latter.    The  only  difference  is,  that, 
in  this  case,  neither  the  purport  of  the  defendant's  letter 
nor  the  letter  itself  were  communicated  to  the  plaintiffs, 
till  after  the  bill  became  due.    If  this  case  rested  on  n 
special  agreement  to  accept,  then  it  would  be  necessary 
to  shew  that  the  letter  was  communicated  to  the  plain- 
tiffs,   and  that  they,  thereby,  became  a  party  to  the 
agreement.    But  this  is  not  merely  an  agreement,  but  is 
as  an  actual  acceptance,  in  the  strict  technical  meaning 
of  the  word. .  Now  notice  to  the  holder  can  only  be  re- 
quired as  evidence  of  his  assent  to  it.    But  his  assent  must 
be  implied ;  for,  ex  vi  termini,  by  the  acceptance,  the 
benefit  of  it  goes  to  all  the  persons  who  are,  or  may  be 
come,  the  holders  of  the  bill.    If,  however,  it  is  held 
necessary,  that  it  should  be  communicated,  before  the 
bill  becomes  due,  then  one  holder  who  has  notice  may 
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tale  advantage  of  the  acceptance,  and  another  not ;  but*        *604. 
on  the  contrary,  acceptance  enures  to  the  benefit  of  all.      Wyiini 
If  the  letter  is  communicated  to  the  first  payee,  it  will       "  **- 

'    J  versus 

pass  as  an  acceptance  to  the  other  holders,  bj  indorse-      Raibw* 
meat;  and  it  is  sufficient  if  the  acceptance  is  made  to  the 
drawer  only.     In  the  case  of  Gtarkc  v.  Cock,  Lord  El- 
lEKBoiouGH  says,  "the  cases  have  decided  that  such  a 
pomise,"  a  promise  to  accept  [and  I  confine  myself  to  the 
circumstances  of  this  easel  made  after  the  bills  were 
drawn,  and  communicated  to  third  persons,  who,  on  the 
creditofit,  advance  their  money  on  the  bills,  shall  operate 
asm  acceptance."  Now  here  J  qui  la  Brown,  who  is  the 
drawer  of  the  bills,  advises  the  defendants  of  them.    They 
return  for  answer,  that  several  bills  bave  been  noted,  but 
liwy  promise  to  accept  or  certainly  pay  the  bills  which  have 
iitheno  appeared,  amounting  to   5,5481.  14s.  £d. ;   and 
this  promise  they  make,  because  they  have  funds  coming 
iairom  a  certain  quarter.     If  the  drawer  had  -commu- 
nicated this  letter,  that  would  have  been  an  inducement  to 
the  holder  to  have  taken  the  bills;  but,  having  parted 
with  it  before,  he,  the  drawer,  could  not  know  where 
the  bills  were ;  neither  could  the  drawee ;  but  he,   the 
druste,  does  as  much  to  effectuate  this  purpose  as  is  in  his 
power;  for  he  communicates  it,  that  is,  he  writes  the  letter 
totbe  drawer,  who  is,  as  it  were,  the  fountain-head  of  the 
kill ;  in  order  that  he  may  communicate  it  to  the  other 
parties,  to  whose  benefit,  therefore,  it  must  enure.  It  can- 
tot  be  meant  that,  in  order  to  entitle  the  holders  to  sue,  it 
should  actually  be  communicated  to  them  previous  to  the 
time  for  payment ;  because  it  mny  happen,  as  it  did  in 
this  case,  that,  from  the  course  of  the  post,  the  letter 
containing  the  promise  of  acceptance,  cannot  arrive  at  the 
place  of  the  drawer's  residence,  until  after  the  day  ap- 
pointed for  payment.     In  Foxed  v.  Monnicr,*  the  letter    . 
was  written  also  to  the  drawer  of  the  bill,  and  it  does  not 
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4604.  appear,  in  that  case,  that  it  was  communicated  to  tW 

Wynk¥  plaintiffs ;  and  Lo ft b  H a r,d w i c k e  did'  not  decide  on  that 

it  ai.  ground,  but  entirely  upon  the  letter  which  was  written 

lUuil^.  on  tne  13th  °f  dprit" 

-  Loud  Ellenborough,  C.  J.  *  Hie  plaintiff  had  not 
taken  it  on  the  inducement  of  the  letter,  because  the  bill, 
there>  was  taken  on  the  3d  day  of  April,  and  the  letter 
was  written  on  the  13th  of  April? 

i 
Littlkdale.     t€  In  Pierson  v.  Jhtnlop*   there  was 

ten  actual  refusal  to  pay  by  the  defendant,  and  Lord 
M  ANsriELn  said,  the  mere  promise  to  honour  a  bill,  with* 
out  an  inducement  to  a  merchant  to  take  it,  is  not  an  ac- 
ceptance ;  but  from  what  he  had  before  said  in  Pillans  v. 
Van  Mieropft  namely,  that  a  promise  to  give  the  bill 
due  honour  is  an  acceptance,  Lord  Ellen  borough,  C. 
J.  thought,  as  is  stated  in  Clarke  v.  Cock,  that  the 
doctrine  of  Piersort  v.  Dunlop,  was  narrowed  loo 
much.  In  Johnson  v.  Collings,  th  bill  waa  not  drawn, 
and  it  could  therefore  only  be  an  agreement  to  accept 
fe  bill,  and  not  an  acceptance/'  He  concluded  therefore 
that  the  letter  written  by  the  defendants  amounted  to  an 
acceptance  of  the  bill. 

Pu llbb,  contra.  "The last  line  of  the  letter/ we  will 
hope  that  the  state  of  you  r  funds  will  likewise  enable  as  to 
take  care  of  that/  is  sufficient  to  shew,  that  it  was  only 
a  conditional  promise. 

.  Lord  Ellen *o rough  C.  J.  "  What  is  .the  condition? 
They  say,  Our  prospect  of  security  on  the  Chesapcak  is 
so  much  improved,  that  we  s/iall  accept,  or,  certainly,  paj 
all  the  bills  which  have  hitherto  appeared/' 

Le  Blanc,  J*  «  The  uncertain  hope  which  they  af- 
terwards express,  applies  only  to  tne  bilf  for  -tijMOL." 


*  Co-wp.  573.  +  3  Burr.  l6639  i669. 


ItUht-Forty-Bftk  Year  of  Qegrge  III* 


¥» 


Pclui.  u  Taking  it,  then,  as  an  absolute  promise,  UN* 
to  acceptor  certainly  pay  the  bill,  this  is  only  a  promise 
to  accept  and  not  an  acceptance.  In  all  the  cases,  it  has 
been  laneoted,  that  any  thing  bat  a  written  acceptance  &**&*% 
on  the  bill  itself  has  been  received  as  an  acceptance  ;  and 
aMo'it  has  been  held  that  a  collateral  promise  may  amount 
to  an  acceptance,  yet  a  distinction  has  been  made,  between 
such  a  promise,  as  to  a  bill  already  drawn,  and  a  bill  not 
actually  drawn ;  and  in  the  latter  case  it  is  not  held  to  be,  an  „ 

acceptance.    This  distinction,  that  a  promise  to  accept, 
before  a  bill  is   drawn,  does  not  amount  to   an  accep- 
tance, goes  in  principle  to  this  case ;  and  it  is  not  every 
promise  in  respect  of  a  bill  that  amounts  to  an  acceptance. 
It  most  he  such  a  promise  as  induces  credit.     In  some 
mbDm,  it  has  been  communicated  with  the'  bill.     By 
analogy  to    the  old  rule  requiring  the   acceptance  in 
writing  on  the  .bill,  the    collateral  promise  should  be 
something  to  be    attached   to  the  bill,  and  something 
which  operates  a*  an  inducement  to  credit.    But,  here, 
the  bill  being  overdue  when  the  letter  arrived,  which 
contained  the  promise,   it  could  be  no  inducement  to  the 
holders  to  give  credit  to  the  drawer,  for  they  took  the 
bill  long  previously.     In  Be  awes' s  Lex  Mercatoria,  43$. 
••  16,  edit.  1798,  it  is  said,  "  if  the  possessor  of  a  bill 
of  exchange  hath  neglected  to  demand  an  acceptance, 
before  Ike  drawer's  failure,  and  the  person  to  whom  it 
u  directed  hath  advice  thereof,  he  cannot  be  compelled 
to  accept  tkr  dmdght ;  though  previous  to  the  knowledge 
of  the  drawer's  misfortunes,   he  hath   acquainted  him 
with  his  ifUeottta  to  honour  his  bill."};    This,  however, 
he  state*  only  as  his  opinion  of  the  custom,  and  cites  bo 
authority. 

Lord  Ellenborough,  C.  J.  "  Tt  stands  then  only 
as  his  own  opinion.    Tt  must  be  understood  of  a  bill  not 

*  Sect  19, 90,  &c.  contain  passages  of  a  similar  import.  But 
in  a  subsequent  passage,  it  is  said  that  .a  promise  to  accept  a 
bill  is  binding  as  an  acceptance. 

1 
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1804.       drawn  at  the  time  of  the  promise  to  honour,  otherwise,  it 
^^     is  not  law." 

tt  al. 

Puller.  "  In  Powell  v.  Monnicr,  after  the  bill  wa* 
.sent  for  acceptance,  Monnier  kept  it  in  his  hands  with- 
out acceptance  ten  days,  and  entered  it  in  his  hill-book. 
The  drawer  remained  in  good  credit  after  the  13th. 

Lord  Ellenrorouch,  C.  J.  "That  forms  no  par^ 
of  the  ground  of  Lord  Hardwicke's  judgment.  The 
words  '  shall  accept  or  certainly  pay/  amount  to  an  ac- 
ceptance. Suppose  a  man  said,  he  would  not  accept, 
but  he  would  pay,  that  would  be  an  acceptance.  Many 
men  may  not  chose  to  put  their  names  to  bills.  Is  it  ma- 
terial when  the  letter  arrives;  and  does  not  the  promise 
rather  relate  to  the  time  when  it  is  written  ?  Otherwise  it 
may  depend  upon  the  mere  fact  of  when  the  seal  is  broken 
open.  But  can  that  vary  the  case  ?  Suppose  the  letter 
had  been  put  into  the  post-office,  and  Brown  had  been  in 
London,  and  had  got  it  there  before  it  was  sent  to  Ame- 
rica, would  that  vary  the  case?" 

.  Puller  "  If  the  promise  is  not  .communicated  to  a 
third  person,  it  is  merely  binding  between  the  two  indi- 
viduals by  and  to  whom  it  is  made.  It  is  the  same  also 
if  by  no  possibility,  any  one  holder  could  have  been 
induced,  by  means  of  this  promise,  to  lake  the  bill." 

Lord  Ellen  borough,  C.  J.  "  Is  not  the  drawer, 
after  he  has  assigned  the  bill,  a  trustee  for  the  benefit  of 
all  the  other  holders  of  it;  and  will  not  the  acceptance 
enure  to  their  benefit,  if  this  is  an  acceptance,  as  between 
the  drawer  and  the  acceptor?  The  mere  fact  of  detain- 
ing the  bill  in  the  hands  of  the  acceptor,  in  Powell  v. 
Monnier,  would  not  amount  to  an  absolute  acceptance. 
Lord  Ken  yon  used  to  say  that  it  could  only  be  evidence 
*f  an  acceptance,  but  it  might  be  explained,    la  M+ 
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son  v.  As*,*  the   court  held  that  Lord  Hardwicke        ***■ 
proceeded  »  Powell  v.  Momtu*y  entirely  upon  the  let- 
ter." 

Pcttiiv    "  Lord  Hakdwicke  seems  to  have  consi- 
dered that  it  was  not  an  acceptance  without  the  circum- 
stance of  the  letter,  but  the  acceptor  had  entered  it  in 
his  biltbook,  and  therefore  the  letter  does  not  appear 
so  material,  as  a  foundation  for  the  judgment,  as 'seems 
to  be  expressed.     In  Clarke  v.  Cock,  Lb  Blanc,  J.  said 
*  Suppose  the  letter  had  been  tacked  to  the  bill ;'  and 
it  was  somewhat  the  idea  of  Lord  Mansfield,  that  it 
should  be  attached  to  the  bill.    Bnt  in  this  case  it  could 
Mo  possibility  be  attached  to  this  bill.     In  all  the  cases 
toe  notion  prevails,  that  it  is  an  inducement  to  third 
persons  to  accredit  the  bill.    This  is  not  a  case  of  commu- 
tation required  to  be  proved,  bnt  of  communication 
acutely  negatived.     Pienonv.  Dunlop  went  upon 
-other  ground,  and  is  rather  in  favour  of  the  defers 

Wd  Ellenborough,  C.  J.  "  All  over  the  world,  if  a 
aaa  says, '  I  will  duly  honour  a  bill/  without  any  % ualifi- 
tttion,  it  is  an  acceptance.  It  cannot  be  made  more 
explicitly.  It  is  the  technical  form.  Lord  Mansfield 
must  be  only  understood  as  laying  down  certain  qualifica- 
tions which  did  not  exist  in  that  case,  and  as  obviating 
s«ne  objections,  by  making  concessions  to  the  argument, 
on  the  opposite  side ;  but  it  cannot  be  considered  as  his 
^'nion,  that  it  must  be  attached  to  the  bill.  Should  we 
c°t>  if  we  were  to  hold  it  necessary  to  be  so,  shake  the 
inundation  of  all  paper  credit;  or  even  if  we  were  to  hold  it 
feecessary  to  be  communicated,  in  all  cases,  previous  to 
tbe  maturity  of  the  bill  ?  Powell  v.  Monnicr  seems 
directly  to  this  point ;  but  it  may  be  somewhat  difficult 
k  reconcile  that  casein  all  respects  with  some  of  the  ex- 

*  Dougl  299. 
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ptessioms  used  in  the  subsequent  cases.    Irt  those  latter 
W»*in      casts  t&fese  was  a  communication  of  the  tetter  before  the 
day  of  payment  of  the  bill  arrived.    Is  Powell  v.  Mou- 
nter to  be  found  in  any  other  book  besides  4tkMn*  ?"* 

Cur*  adv.  xult. 

Lord  EvtENBottouGH>  C.  J.  "  This*  case,  in  all  its 
material  circumstances,  reif  tables  that  of  Powell  v.  Mon- 
*fer,  1  Atk.  607,  the  authority  of  which,  as  far  as  we 
con  fold,  is  noElshaken  by  any  subsequent  decision.  The 

letter  of  the  defendant  y  wiitten  to  Aquila  Brown,  when 
the  bill  in  question  hfed  tfeen  re  fuqed,,  after  comm  eming 
bit  the  circumstances  which  .before  iqade  the  property  of 
the  drawer  to  be  considered  to  a  questionable  shape,  par- 
ticularly what  was  in  tbe  Chesapeak,  says,  '  Our  prospect 
-of  the  property  iu  tbe  Chesapeak  is .  so  much  improved, 
that  we  shall  accept  or  Certainly  pay  all  the  bill*  which 
kave  hitherto  appeared/  The  first  question  is,  whether 
■this  promise  is  an  acceptance.  If  either  brand)  of  the 
alternative  of  this  expression,  '  we  will  accept  or  cer- 
tainly pay/  would  be  an  acceptance,  standing  alone, 
surely  it  canuot  be  less  so  localise  each  branch  of  the 
alternative  is  of  itself  a  promise  which  amounts  to  ah  ac- 
ceptance. A  promise  to  accept  cannot  be  less  an  accept- 
ance  on  account  of  tfie  promise  of  payment,  neither  can 
a  promise  to  pay  be  less  an  acceptance  because  of  the 
promise  to  accept.  It  amounts  to  this,  that  the  defendant* 
aay, '  whether  we  send  for  the  bill  again  is  uncertain,  but 
at  any  rate,  whether  we  do  or  not,  we  will  certainly  pay 
it/  The  time  is  immaterial  at  which  the  undertaking  is , 
given;    for  an    acceptance  may  be  after  the  time  ap-, 

x  pointed  for  payment,  and  then  it  is  as  a  promise  to  pay 
on  demand;  \Lord  Rat/m.  $64;'l  Salk.  ?«<).  The  se-| 
cond  question  ife,  whether  the  bill  was  taken  by  the. 
holders  on  the  credit  of  this  promise,  and  whether  they 
cantivail  themselves  of  it.  In  the  case  of  Powell  v.  Mon~\ 
hier,  that  which  was  held  an  acceptance,  enuring  to  the 

*  U  does  not  appear  H>  be  reported  elsewhere* 


In  At  &rt&t&Arcix  #  (Jpoi^  Ifl-  W 

benefit  of  tte  indorse*,  wafs  *  letter  ftPW9\ug  t^at  the  bill        ibo*, 
should  be  duly    honoured;    the    prfenise    wps,    also,      Wymn» 
long  sabaouent  to  the  plaintiff**  taking  it,  find  w*sifl        *H"' 
that  case,  ts  wfU  as  in  tltis,    made  to  the  drawer,  and  it 
does  not  appear  the  one  or  the  other  ever  knew  of  the  ac- 
cep&nte  on  which  they  relied  when  the  bill  became 
doe.    Notwithstanding  this  circumstance,  therefore,  we 
canaotsay  tbatthepfarf^Tisnat  entiled  to  rf coyer;  and 
by  deciding  that  be  is  entitled  to  recover,  w*  confirm  ^ 
rule  of  lav  already  established,  and  which,  howeyer  in- 
coorenieot  it  may  be  in  some  respects,  we  cannot  now 
ssfeij  depart  from,  especially  on  a  subject  which  of  aty 
others,  will  the  least  indure  uncertainty  and  change:  a 
subject  with  which  onr  commercial  intercourse  with  othcp 
countries  is  intimately  connected,  and  on  which  it  is  of 
importance,  that,  as  far  as  can  safely  be  done,  established 
opinions,  which  have  been  long  acted  upon,  should  be 
adhered  to." 

Judgment  yob  the  plaintiffs. 


Nicholson  and  another  against  Willan   and  another. 

Ifw.  27.  •  * 


A.  delivered  good*  to  B.  a  common  carrier  to  be  caried  by  tlte 
mail;  he  sent  it  by  another  coach,  and  it  teas  lost :.  A.  brought 
an  action  upon  the  caset  with  a  count  aho  in  trover ;  held,  that 
B.  having  given  notice  that  he  would  not  be  accountable/or  goods 
above  the  value  of  51.  lost  or  damaged,  unless  insured' at  the 
time,  of  which  notice  A.  was  cognizant,  A*  could  not  recover 
**9  thing  for  the  lost.  Held,  clearly,  such  a  notice  is  not 
against  the  law.  Q.  however,  can  the  party  oblige  the  car- 
rier to  take  the  goods  on  other  terms,  by  refusing  at  the  time 
to  be  bound  by  the  notice. 

T'HIS  was  an  action  vpou  the  case,  against  the  defen-   NunoMwr 
dants,  common  carriers,  for  the  value  of  a  parcel  de<-     w»T" 
o.* 
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fci804.       Ihrered  to  them,  on  the  pat t  of  the plaintifs,  to  be  ctrriedj 
NicaoLioN    by  *e  Leeds  mail-coach  and  lost  by  negligence.    The) 
first  count  stated  that  the  plaintiffs  at,  &c.  caused  to  be 
delivered  to  the  defendants,  and  the  defendants  then  and 
there  took,  accepted,  and  received  of  the  said  plaintiff  % 
certain   goods  and   chattels  of  the  plaintiffs,  to  wit, 
certain  parcel,  containing  20  dozen  of  silk  gloves  of  a 
large  value,  to  wit,  of  the  value  of  1001.  of,  &c.  to  be 
by  them  carried  and  conveyed  by  a  certain  mail-coach, 
to  wit,  the  London  and  Leeds  royal  mail-coach,  which 
was  to  depart  in  the  morning  of  the  same  day  and  year 
aforesaid,  from  Nottingham  aforesaid  for  London  aforesaid, 
to  be  delivered  to  the  plain  tiffs,  for  a  reasonable  hire,  to 
the  defendants  in  that  behalf  paid ;  and  although  the  said 
marl-coach,  did  afterwards,  to  wit,  ou  the  morning  of 
the  same  day  and  year  aforesaid,  depart  from  Notting- 
ham aforesaid  for  London  aforesaid,  to  wit,  at  Sec.  yet  the 
said  defendants,  not  regarding  their   duty,  &c.  instead  of 
carrying  or  conveying  the  said  goods,  .or  any  part  thereof, 
by  the  said  mail-coach,  which  did  so  depart  as  aforesaid 
from  Nottingham  aforesaid  to  London  aforesaid,  or  there 
to  wit,  at  London  aforesaid,  delivering  the  same,  or  atnr 
part  thereof,  to  the  said  plaintiffs,  afterwards  to  wit  oq 
&c.    at,  &c.    wrongfully  and  injuriously,  without  the 
license  and  against  the  will  of  the  said  plaintiffs,  carried 
and  conveyed  the  said  goods  and  chattels  from  Notting- 
ham aforesaid,  by  a  certain  other  and  different  coach; 
not  being  a  mail-coach,  and  took  so  little  care  thereof,  that 
by  and  through  the  negligence  and  improper  conduct  ot 
the  said  defendants  in  that  behalf,  the  said  goods  and  chat- 
tels were  wholly  lost  to  the  plaintiff,  to  wit,  &c.  There  were 
several  other  counts  of  a  similar  nature  and  also  a  count 
in  trover.  At  the  trial  before  Lord  Ellenborough,  C.  J. 
txGuildkall,  theplaintiffs  proved  that  the  parcel  in  question 
was  delivered,  at  the  coach-office,  to  be  carried  by  the 
Leeds  mail-coach*  which  passes  through  Nottingliam :  that 
it  was  taken  in,  to  be  so  carried  ;  the  person  who  took  it 
to  the  office  had  seen  aboard  there,  >  containing  the  fol* 


vtrtut 
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lowingwrtice :  "  Tike  notice,  the  proprietors  of  coaches       1C04- 
transacting  business  at  this  office  will  not  be  accounts-    k,c»iol»ow 
We  far  idj  passenger's  luggage,  money,  plate,  jewels, 
watches,  writings,  goods,  or  any  package  whatsoever, 
if  lose  or  damaged,  above  the  value  of  five  pounds,  un- 
\tt$  iosored  and  paid  for  at  the  time  of  delivery,  and 
demanded  in  one  month  after   such    damage    is    «us- 
Uioed/'  The  mail-coach  carried  at  a  higher  rate  than  the 
other  coaches.    The  parcel  was  not  marked  to  go  by 
the  mail-coach,  bat    the  witness  saw  it  entered  at  3d. 
leas,  tbaa  the  rate  of  carriage  by  the  mail-coach,  and 
observed  that  he  used  to  pay  2s;  and  he  wondered  how 
itcwid  go  for  Is.  9d.  the  rate  then  paid.    The  mail- 
<**ch  wis  fall  on  that  day,  and  the  carrier  sent  it  by  the 
k*vy  coach,  the   True   Briton.    The  counsel  for  the 
kjtkdint  objected,  that  the  plaintiffs  could  not  recover, 
as  this  parcel  exceeded  the  value  of  five  pounds,  being 
o.*'  the  value  of  $81.    The  jury  under  the  direction  of  his 
lordship,  found  a  verdict  for  the  plaintiffs  for  5Sl.  witU 
'forty  for  the  defendant  to  move,  either  to  enter  a  non- 
ait  or  to  reduce  the  verdict  to  6l.  according  as  the  court 
wooldbe  of  opinion  upon  the  case;  and  they  found  that 
tie  parcel  was  delivered  and  accepted  to  l>$  carried  by  the 
•tail -coach. 

A  rule  was  obtained  to  shew  cause,  why  the  verdict 
Aoold  not  be  set  aside,  and  a  nonsuit  entered  ;  where- 
upon 

Emkine  and  Cow  lev  shewed  cause,  and  contended, 
thai  the  sending  the  goods  by  another  coach  amounted 
hi  conversion :  that  nt  was  the  same  as  if  the  party  had 
received  it,  to  be  carried  by  the  mail-coach,  and  had  sent 
it  by  a  private  friend,  which  would  also  be  a  conversion, 
and  would  enable  the  plaintiffs  to  recover  on  the  count 
K*  trover.  That  by  putting  the  goods  into  another  cvoach 
"Ktead  of  that  f>r  which  they  were  delivered,  the  dtfcir 
darts  exposed  them  to  a  greater  risk  than  the  plaintiffs  in- 
tended to  run,    and,    therefore,  although  if  they  had 


lid  Case*  in  B.  R.  in  Michaelmas  J*errH, 

1804.  been  carried  by  die  mail,  they  must  have  been  their  own 

ificHOLioN  'n8urer>  yet  In  ^is  fcase  the  notice  could  not  apply,  be- 

venut  cause  the  carrier  had  altered  the  courae,  of  the  carrying 

iLtAn.  £of  ^j^  t|ley   were  de|iverecj.    That  one  may  indeed 

deliver  goods  to  a  common  carrier  to  be  carried;  know- 
ing that  himself  must  be  liable  for  the  loss,  if  they 
exceed  a  certain  value;  but  still,  if  the  carrier  under* 
takes  to  carry  them,  in  a  certain  way,  and  does  not* 
he  is  answerable  for  the  loss  i  he  ought  either  to  send 
them  by  the  conveyance  agreed  for,  or  to  return  them  ; 
and  as  the  goods  in  this  case  were  delivered  to  be  car- 
ried by  the  mail-coach,  and  it  was  full  on  that  night,  they 
ought  to  have  been  sent  by  the  next  night's  mail*  Lay- 
ing the  notice  out  bf  the  question,  the  plaintiffs  clearly 
might  recover;  and,  secondly,  they  contended  that,  as 
the  course  of  the  conveyance  was  altered  from  the  terms 
of  the  delivery,  then  the  notice  could  not  at  all  apply  to 
the  case  of  these  goods. 

Lord  Ellenborough,  C.  J.  "  If  the  defendant 
obtains  the  goods  to  be  delivered  to  him,  and  enters  into 
the  relation  of  a  carrier,  upon  specific  terms,  undertak- 
ing to  carry  the  goods  by  a  certain  conveyance,  and  he 
does  not  put  them  into  that  conveyance,  it  does  rather 
seem,  that  it  is  a  conversion,  as  much  as  if  he  delivered 
them  to  another  person." 

Cowley,  then  argued,  at  some  length,  to  shew,  that 
the  notice  was  illegal  and  void  at  common  la4r.  "The 
rule  of  common  law,"  he  said,  "was  clear  and  simple, 
and  the  security  which  it  afforded, to  the  public  was  just 
and  ample;  the  obligation  which  it  imposed  upon  the 
carrier  could  be  avoided  by  no  contrivance.  Seeing 
that  if  carriers  were  not  liable,  under  all  circumstances* 
the  public  would  be  exposed  to  many  frauds,  they  were 
bound,  at  common  law,  to  be  answerable  for  all  losses, 
excepting  such  as  arise  by  the  act  of  God  or  the  king's 
enemies.  If  they  wished  to  avoid  being  answerable  be- 
yond a  certain  value,  they  could  by  no  means  do  it,  bX  least 
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tkey  ceddsot  do  it,  without  making  a  particular  inqui-       i«>4. 
tj  into  the  value  of  the  parcel.    This  strictness  may  at    uI#BOlioJI 
£rst  sight  appear  a  great  hardship  to  the  carrier,  but  it  is        wemu  . 
founded  io  a  wise  policy,  and  there  was  no  doubt  con- 
cerning* it,  until  the  case  of  Gibbon  v.  Paynton,*  where 
it  is  said,  the  carrier  may  make  a  special  acceptance. 
Bat  that  case  has  been,  sometimes,  misunderstood.     It 
was  decided  in  favour  of  the  defendant  only  on  the  ground, 
that  a  fraud  had  been   committed  upon  the  carrier,  by 
sending  a  parcel  of  money,  representing  it  to  be  some- 
thing else,  and  the  plaintiff  himself  wrote  a  letter,  in 
which  be  admitted  that  he  could  not  recover.    There 
was,  iodeed  another  collateral  point,  that  a  carrier  might 
make  a  special  exception  not  to  be  liable  beyond  a  cer- 
tain amount  in  a  particular  case.     But  the  carriers  graf- 
ted upon  that  a  new  term,  that  they  might  make  an  im- 
plied exception,  instead  of  being  put  to  make  express  ex- 
ceptions which  the  law  required  of  them  before.     In  the 
case  of  Gibbon  v.  Paynton,  the  terms  of  carrying,  were, 
that  the  parties  would  not  be  liable  for  money  or  jewels, 
unless  insured ;  but  now  they  go  further,  and  say,  they 
will  not  be  liable  for  money  or  jewels  or  any  goods  what- 
soever, of  above  the  value  of  51.  unless  insured.  Thus,  out 
of  that  which  was,  before,  a  single  contract,  for  carriage 
sod  insurance,  they  have  made  two  contracts,    one  for 
the  carriage,  the  price  of  which  is  very  heavy,  and  ano- 
ther for  the  insurance,  the  price  of  which  they  settle  as 
they  please/'     In  support  of  this  part  of  his  argument, 
he  cited  Notfs  Maxims,  93,  or  p.  1 19.  in  the  last  edition  : 
11  If  a  carrier  will  refuse  to  carry  goods,  unless  a  promise 
te  made  to  him  that  he  shall  not  be  charged  with  loss; 
that  will  not  be  good,"    He  cited  also  Doctor  and  Stu- 
dent, dialogue  2.  c.  38.  and  also  Hyde  v.  the  Trent,  and 
Afcrsf y  Navigation  Company,  I  Espina$se'*  Rep.  S6 ;  Al- 
'«',  193;  \Str.  145;  Alcock  v.  Andrews,  2  Esp.  Hep. 
M?,  and  other  cases. 


±Burr.  229S. 
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J*04-  Gaiibow  and  Wigley,  contra.    €€  The  two  arguments 

KicHOLioN  for  the  plaintiff's  are  inconsistent  with  each  other,  but 
tv/ttlir  admitting  all  which  is  said  of  the  simplicity  and  excellence 
of  the  common  law,  this  case  falls  exactly  within  the 
rulesof  it,  and  the  defendants  have  done  what  the  common 
law,  taking  it  as  it  is  now  laid  down,  in  the  argument  for 
the  plaintiffs,  requires.  For,  this  notice  is  an  express  re- 
quest to  the  plaintiffs,  to  say,  at  the  time,  what  is  the  va- 
lue of  the  goods  which  he  delivers  to  be  carried ;  and 
it  is  not  merely  an  implied  hut  an  express  exception,  that 
he,  the  carrier,  will  not  be  liable  in  a  certain  case.  Of 
all  this  the  plaintiffs  have  notice,  and  then,  they  are  bound 
by  it,  fbritisthe  same  asif  they  had  made  an  express  agree- 
ment upon  the  subject.  The  counsel  for  the  plaintiffs 
seems  "to  require,  that  this  agreement  of  special  accept- 
ance shouTd  be  made  separately  with  each  customer;  but 
it  can  make  no  difference  if,  as  in  this  case,  it  is  made 
by  a  general  notice  to  all  persons  who  come  to  the 
office.  As  to  the  other  point,  the  plaintiffs  are  bound 
by  the  notice,  whether  the  goods  are  carried  by  the  mail- 
coach  or  by  the  True  Briton*9 

Lord  Bllenbqiiough,  C.  J.  '^  I  said,  at  the  trial 
that  the  plaintiff's  could  not  be  in  a  better  situation  than  it 
the  goods  were  delivered  to  go  by  the  True  Briton,  and 
were  entirely  lost."  . 

Guose,  J.  "  Does  it  make  any  difference,  whether 
they  were  lost  out  of  the  oiie  or  out  of  the  other  ;" 

Garrow.  "  On  any  count  of  this  declaration,  the 
plaintiffs  must  shew  that  the  defendants  were  common 
carriers,  and  that  they  took  the  goods  in,  and  lost  them. 
We  say  that,  under  any  circumstances,  we  will  not  be 
answerable  for  goods  of  more  than  51.  value  ;  and  in  this 
case,  the  man  who  took  them  in  was  not  competent  to  do 
*o,  under  any  other  terms," 

Lord  Ellen-borough,  C,  J.     "  I  stated  that  if  there 
3 
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ins  a  tortious  conversion,  the  carriers  would  be  answer-        1804. 

able  for  the  whole  value ;    but  I  did  not  think  th^t  the  NlCHOL80N 
carrying  of  them  by  another  coach  amounted  to  a  tortious       *erlu* 

emvm? 

Wit  lit.  u  The  plaintiffs  cannot  recover  upon  any 
count  in  this  declaration.  The  first  count  proceeds  upon 
a  mistake,  as  far  as  it  seeks  to  charge  IViltan  and  Co.  with 
the  loss  of  the  goods.  They  are  only  the  owners  of  the 
mail-coach  which  goes  to  the  office  where  these  goods 
*ere  taken  in ;  but  they  have  nothing  to  do  with  that 
office,  whatsoever,  except  the  taking  in  of  parcels  for 
this  mail-coach.  The  declaration  does  not  charge  him 
in  tie  usual  way  in  assumpsit,  but  contains  a  set  of  mix- 
ed coants  stating  a  contract  and  concluding  in  tort.  Now 
this  parcel  was  not  accepted  as  is  staled  in  the  declaration. 
hecaose  under  the  notice  the  proprietors  of  coaches  re- 
fuse to  carry  without  insurancea  if  above  51.  value." 

Lawrence,  J.  u  They  accepted  the  parcel  to  carry 
it,  bat  they  refused  to  insure  it.  However,  the  common 
carriers  must  not  understand  that  they  can  impose  any 
terms  which  they  please,  upon  persons  who  send  goods. 
They  are  bound  to  carry  at  a  reasonable  rate :  but  I  do  not 
^v  you  can  get  at  the  question  in  this  case." 

Wigley.  **  It  has  been  stated  that  the  plaintiffs  may 
recover  for  the  &1.  but,  according  to  Yate  v.  Willan* 
that  cannot  be.  The  defendants  cotfld  not,  in  that  case, 
pay  money  into  court,  nor  could  we  let  judgment  go  by 
default,  because  that  would  be  an  admission  of  the  con- 
tract, and  it-is  not  material  here  that  the  contract  is  staled 
under  a  videlicit,  for  it  was  so  in  that  case/-' 

Lawrence,  J.    "How  can  there  bean  admission  of 


*  2  East,  128. 
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1804.       the  contract  where  there  is  no  contract  stated  as  the  gtrf 
Kichoisow  °f  the  action.      Yate  v.   Willan  does  not  apply  to  thii 
case." 


versus 
VVillan. 


Wigley.  "  The  sending  it  by  another  coach  is  per* 
fectly  immaterial.  The  last  count  is  in  trover  in  which 
there  must  be  a  tortious  conversion,  find  in  which  form  of 
action  the  carrier  is  not  liable  for  a  loss  by  taere  negligence. 
But  the  sending  by  another  coach  is  a  mere  act  of  negli- 
gence, and  no  tortious  conversion.  Suppose  it  had  been 
booked  to  go  in  a  particular  place  in  the  mail-coach, 
and  by  the  negligence  of  the  book-keeper  it  had  been 
sent  in  a  different  part  of  the  coach,  and  lost ;  that  would 
have  been  merely  a  loss  by  negligence,  and  the  carrier 
would  not  have  been  answerable  in  trover" 

Curia  adv.  raft. 

And  now  in  this  term  the  opinion  of  the  court  was  de- 
livered to  the  following  effect,  by 

Lord  Ellen  borough,  C.  J.  "  This  was  an  action 
against  the  defendants  being  common  carriers,  for  the 
value  of  a  parcel  delivered  by  the  plaintiffs,  to  be  carried 
by  the  defendants  from  Nottingham  to  London,  by  the 
Nottingham  and  Leeds  mail-coach,  and,  afterwards,  con- 
veyed by  another  coach,  and  lost  by  negligence.  On 
the  third  count*  there  was  no  evidence,  and,  therefore, 
it  must  be  laid  out  of  the  question.  The  defendant  plead- 
ed the  general  issue.  On  evidence  at  the  trial,  Jt  ap- 
peared that  the  defendant  was  proprietor.;  pt • two 
coaches,  which  passed  through  Nottingham;  the  one  a 
mail-coach,  the  other  a  heavy  coach.  The  parcel  in 
question  was  delivered  to  be  carried  by  the  mail  coach; 

*  In  this  count,  it  was  stated  that  the  plaintiff's  delivered  aivl 
the  defendants  accepted  a  certain  other  parcel,  for  certain  hire, 
•  to  be  sent  off  and  conveyed  by  a  certain  other  mail-coach 
from  Nottingham  to  London,  and  there  delivered  to  the  plaint  if s> 
or  if  the  last-mentioned  goods  should  not  so  be  sent  off,  then  to 
be  delivered  by.  the  defendants,  to  certain  persons,  to  wit,  A.  B< 
and  C.  D.  at  Nottingham,  to  the  use  of  the  ptaint\f** 
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bat  it  was  in  fact  carried  by  the  other,  the  heavy  coach.        1804. 
How  it  vas  lost  did  not  appear.     It  was  proved  that  the    nicholIo* 
defendant  had  put  up  in  the  office  the  following  notice,  of       *"*"<* 
whicbthe  plaintiffs  had  notice:  "  Take  notice  that  the  LLAH" 

proprietors  of  coaches,  transacting  business  at  this  office, 
vitfaoibe  accountable  for  any  passenger's  luggage,  plate, 
mooej,  or  jewels,  or  any  goods  lost  or  damaged,  unless 
insured  and  paid  for  at  the  time  of  the  delivery,  and  de- 
manded in  one  month  after  such  damage  sustained.     The 
jurjfoanda  verdict  for  theplaintiffs,  subject  to  the  ques- 
tion, whether  it  should  be  entered  for  58l.  the  value  of 
the  goods,  or  for  5 1.  or  a  nonsuit  should  be  entered.     On 
the  part  of  the  plaintiffs,  it  was  contended,  that  the  de- 
fendants ought  to  have  sent  the  goods  by  the  mail-coach, 
or  to  have  seat  them  back  to  the  consignors,  and  this  was 
not  done  in  this   instance.     Secondly,  that  the  loss   iu 
question  was  not  incurred  in  the  fair  course  as  a  carrier, 
i«t  by  a  tortious  conversion,  for  which  the  defendants  are 
answerable.     But  on  this  point  there  was  no  evidence  to 
found  this  conclusion  upon,    but  the  mere  fact  of  the 
conveying  the  goods  by  another  coach,  and  the  non-de- 
livery of  the  goods.     It   has  also  be/m  argued,  that  this 
agreement  or  notice  is  contrary  to  the  common  law,  and 
k,  therefore,  not  available  by  the  defendant'.     But,  con- 
sidering the  length   of  time  during  which   such  notices 
bavebeen  in  use,  and  the  extent  of  the  general  opinion 
and  understanding,  which  now  prevails  concerning  them, 
wider  the  observation  and  sanction  of  the  legislature  itself ; 
which  is  said  to   have,  in  one  instance,  refrained  from 
making  an  exception  in  favour  of  certain  carriers,  by  a 
particular  enactment,  because  it  was  said  that  the  parties 
Night  provide  against  it  by  a  special  notice  ;  considering 
alio  that  there  has  been  no  case  in  which  the  right  of  the 
wrier,  so  to  limit  or  restrain  his  liability  has  ever  been     , 
denied ;  however  liable  to  abu?»e  on  the  part  of  the  carriers, 
or  to  inconvenience  with  respect  to  the  public,  (which  we 
But  leave  it  to  the  legislature  to  provide  against ,  we  can- 
W  at  this  time,  say  that  such  an  agreement  or  notice  is 
p  2 
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contrary  to  law.  In  the  absence  therefore  of  other  evidence, 
and  of  any  proof  of  an  actually  tortious  conversion,  and 
seeing  that  we  cannot  avoid  giving  effect  to  the  notice,  it 
follows  that  the  plaintiffs  are  not  entitled  to  recover ;  and 
the  verdict  for  51.  must  be  set  aside, 

And  a  nonsuit  e^tmed." 


John  Doe,  on  the  demise  of  Jacob  Wiiitbread,  Es$ 
against  Ann  Jknnet,  Widow. — November  07 . 


Where  there  is  a  custom,  in  a  manor,  that  upon  the  death  of  the 
tenant  for  life,  he  in  remainder  shall  come  in  and  be  admitted 
tenant  and  pay  a  fine,  it  is  a  good  custom,  and  the  ictiant  mmt 
be  admitted  and  pay  his  fine ;  although  the  admittance  of  tenant 
for  life  is  the  admittance  of  him  in  remainder.  Q;  whether  a* 
admittance  is  necessary  and  a  fine  is  due  without  a  custom  to 
warrant  them  f  The  proclamation  to  the  tenant  to  come  in  tab 
admitted  is  good  in  such  a  case,  in  general  terms^  and  without 
naming  the  particular  tenant,  although  in  the  surrender  he  is 
named  specialty. 

Dot  dcm.     '"PHIS  was  an  ejectment  to  recover  certain  copyhold 
*  "*c"u*A*  premises,  parcel  of  the  manor  of  Vtford,  with  the  mem- 

Jinkbv.  bers,  in  the  county  of  Suffolk,  which  came  on  to  be  tried 
before  Mr,  Baron  Hotiiam  last  summer  assizes  at  Bury, 
in  and  for  the  said  county  ;  and  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  honourable  court, 
on  the  following  case  ; — In  this  year  1787,  the  lessor  of 
the  plaintiff  purchased,  and  became,  and  now  is  lord  of 
the  said  mauor.  In  the  year  1749,  Edmund  Jennet/,  Esq. 
was  admitted  in  fee  to  the  lands  in  question  :  upon  thU 
admission  a  full  fine  was  paid.  On  the  4th  of  Septem- 
ber, 1765,  the  said  Edmund  Jennet/,  surrendered  the 
lauds  to  the  use*  of  his  mar/iage-settlement,  viz.  to  tli? 
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]tse  of  biauelf  for  life ;  remainder  to  the  defendant,  then       taos. 
Ann  Broci,  poster,  for  her  life ;  with  divers  remainders  whitb»ia» 
over.    &  the  10th  day  of  Jpril,  1766,  the  said  Edmund     j£J|£% 
Jejiaqr  vas  admitted  tenant  of  the  lands,  to  hold  unto  the 
said  Edmund  Jenney  for  and  during  the  term  of  his  natu- 
raJ  life, "  according  to  the  form  and  effect  of  the  said  sur- 
render, by  the  rod,  at  the  will  of  the  lord,  and  accord- 
ing to  the  custom  of  this  manor,  by  the  rents  and  services 
therefore  due,  and  of  right  accustomed  saving  every  per- 
son's right."    No  fine  was  paid  by  the  said  Edmund  Jen* 
rut/on  his  admission  in  1766,  as  tenant  for  life  under  the 
marriage-settlement,  or  assessed  or  paid  in  respect  to  the 
remainders.    In  Jugust,  I80J,  the  said  Edmund  Jenney, 
the  tenant  for  life,  died,  and  the  defendant  was  called  on 
to  be  admitted,  and  thereupon  she  appeared  at  a  court 
karoo,  holden  in  and  for  the   said  manor,  on  the  third 
day  of  Jugust ,  1801,  and  offered  to  swear  her  fealty,  or 
tare  it  respited.     But  she  refused  to  be  admitted,  insist- 
ing at  the  same  time  that  she  was  the  lord's  tenant  by 
tirtue  of  the  surrender  and  admittance  of  .the  said  Ed~ 
nsxdJcmietf,  the  prior  tenant  for  life*    On  this  refusal, 
there  was  a  presentment  by  the  homage,  that  the  said 
Edmund  Jenney  died  seised  ;  and  three  proclamations 
were  made  at  three  different  courts,  that  "  if  any  person 
or  persons   would  come  into  court  and  make  any  just 
claim,  title,  in  or  to  all  or  any  of  the  lands  or  tene- 
ments, holden  of  the  said  manor,  whereof  the  said  Ed- 
*md  Jenney  died  seised,  such  person  or  persons  should 
come  into  court,  and  take  admission  to  the  same."    And 
co  one  coqnng  to  be  admitted,  a  precept  was  issued  by 
the  steward  of  the  said  manor,  under  bis  hand,  and  dated 
the  lith  day  of  December,  1803,  directed  to  the  bailiff 
of  the  said  manor,  authorizing  him,  in  the  presence  of 
two  or  more  copyhold  tenants  of  the  said  manor,  to  seize 
into  the  hands  of  the  lord  of  the  said  manor  quousque  the 
tenant  should  come  into  court  to   be  admitted,  ail  such 
copyhold  lands  and  tenements  holden  of  the  said  manor 
ty  copy  of  court-roll,  whereof  the  said  Edmund  Jcnney 
fad  seised  as  afc*eaaid,  to  and  for  the  use  of  the  loci  of 
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1804.       the  said  manor,  quoutqut  the  tenant  comes  in  to  be  admit 

<  doe  dem.     te^  ana*  tn6n  the  lands  are  specified   under  a   Vidtlicci 

Whitbkea*  and  the  lands  were  accordingly  seized  by  the  bailiff  rat 

Jm»£y.     the  bands  of  the  lord,  in  the  presence  of  two  copyholi 

tenants  of  the  said  manor,  quou*quc  the  tenant  shoul 

come  in  to  be  admitted  ;  and  after  such  seizure,  the  Ion 

of  the  said  manor  made  the  lease  in  question,  on  whicl 

the  present  ejectment  is  brought ;  and    the  jury  foun< 

that  there  is  a  custom,  within  the  said  manor,  that  whei 

a  person  who  has  been  admitted  tenant  for  life  of  a  copy 

hold  estate,  holden  of  the  manor,  dies,  the  tenant  in  re 

taainder,  whether  for  life,  in  tail,  or  in  fee,  shall  come  ir 

to  be  admitted,  and  pay  a  fine  thereupon.     Question 

whether  under  these  circumstances  the  plaintiff'  in  the 

ejectment  is  entitled  to  recover  the  lands  in  question  ? 

Alderson,  for  the  plaintiffs,  made  two  points  for  the 
consideration  of  the  court ;  first,  whether,  independently 
of  any  custom,  the  defendant  was  bound  to  come  in  and 
be  admitted;  and,    secondly,    whether  a  custom,  that, 
upon  the  death  of  a  tenant  for  life,  the  remainder-man 
whether  for  life,  in  tail,  or  in  fee,  shall  come  and  be  ad- 
mitted, and  pay  his  fine,  is  a  good  custom.     The  tenant 
will  say,  on  the  first  question,  that  the  admittance  of  the 
tenant  for  life  is  the  admittance  of  all  in  remainder.    But 
this  position  is  to  be  understood  with  a  limitation,  that  it  is 
the  admittance  of  all  in  remainder  so  as  to  vest  an  estate, 
but  not  to  deprive  the  lord  of  his  fine.  This  limitation  is  si- 
milar to  that  which  is  applied  in  the  construction  of  statutes 
m  relating  to  lands.    And  the  general  rule  laid  down  for  the 
exposition  of  statutes,  as  to  their  extendingor  not  extend- 
ing to  copyhold  estates,  is  this,  that  where  an  act  of  par- 
liament alters  any  estate,  interest,  tenure,  or  custom,  or  ser- 
vice of  the  manor,  or  doth  any  thing  inprcjudicc  either  to 
the  lord  or  tenant,  there  the  general  words  of  the  statute 
will  not  extend  to  copyhold  estates;  but,  where  an  act 
is  made  generally,    for  the  public  good,  and  no  preju- 
dice accrues  to  the  lord,  &c.  there  the  copyholders  are 
bound  by  them.    So  copy  holders  are  within  the  statute 
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>f  limitations;  for  that  is  an  act  made  for  the  preserva-  i*m. 
lion  of  the  public  quiet,  and  no  ways  tending  to  the  pre-  Doi  demik 
jndiee  of  the  lord  or  tenant.  But  the  26  R.  II.  cap.  5,  Wmxa**** 
which  mates  it  a  forfeiture  of  lands,  &c.  to  purchase  j*wn*t, 
bulls  of  the  pope,  extends  not  to  copyhold  lands,  for 
the  p/f/odice  the  lord  would  sustain,  if  the  king  should 
hare  the  lands.*  If,  however,  it  is  to  be  construed  as 
largely  as  the  defendant's  case  requires,  it  is  easy  to  shew 
that,the  party  will  deprive  the  lord  of  hi^  fine  in  many  in* 
stances.  But  it  is  not  necessary  to  rest  this  case  upon 
analogy  only  ;  for  in  Coke's  Copyholder, f  it  is  said,  "  If  a 
copyhold  be  surrendered  for  life,  remainder  to  a  stranger, 
though  the  admittance  of  the  tenant  for  life  be  sufficient 
to  res!  the  estate  in  him  in  remainder,  yet,  upon  the  death 
cf  the  tenant  for  life,  he  in  the  remainder  shall  be  admit- 
ted and  pay  a  fine/'  and  "  though  his  estate  of  tenant 
for  fife  vests,  yet  he  was  never  tenant  to  the  lord  for  his 
admission  to  the  which  he  pays  his  fine/'  Gilbert's  Te- 
«nw,  194.  This  is  analagous  to  a  possessio  fratis.  If, 
&  in  this  case,  a  tenant  in  fee,  surrenders,  and  takes  an 
etaie  back  for  life,  he  will  pay  no  fine  then,  as  he  takes 
a  tas  estate,  and  so,  as  the  remainder-man  will  avoid 
payment  of  it,  the  lord  will  lose  his  full  fine, 

Laweenck,  J.  "  How  does  that  follow?  May  not 
tie  lord  bring  an  action  for  his  fine,  if  the  admittance 
to  the  estate  for  life  is  equivalent  to  the  admission  of  the 
remainder-man  I* 

Alderson.  "  Such  an  action  is  not  the  proper  remedy 
for  recovery  of  the  fine  in  that  case,  because  the  lord 
ought  to  have,  in  his  own  court,  the  means  of  com-' 
peiiing  the  payment  of  his  own  fines." 

Lawrence.    "  You  say  then  that  the  lord  cannot 
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be  paid  till  admittance,  and  therefore,  ought  to  have   tli 
means  of  compelling  admittance,  in  order  to  compel  als 

W*£«*A1>  the  Pa7ment  of  the  fine-     But  i(  "**  tenant  is  admittec 
Jskkw.     andrefuses  to  pay  the  fine,  the  lord's  only  remedy  is  by  ac 
tion.    This  previous  admission,  therefore,  may  be  auffici 
ent  to  entitle  the  Lord  to  his  action." 

Alderson  then  cited  Auncclme  ▼.  Aunctlme,*  am 
the  Earl  of  Bath  v.  Abney,f  and  said,  that  the  forme 
was  distinguishable  from  this  case,  because  the  questioi 
there  was  merely  on  the  title  of  the  copyholder  to  tin 
estate,  and  not  between  him  and  the  lord,  as  to  the  fine 
From  the  latter  case  he  argued  that  here  was  a  chang< 
of  tenancy  and  of  estate  on  the  death  of  Edward  Jenney 
and  thereupon  an  admittance  became  necessary,  and  i 
fine  was  due, 

Le  Blanc,  J.  "  In  that  case  of  the  Earl  af  Bath  ▼. 
Abney,  the  parties  were  admitted  for  a  certain  term, 
the  tenant  died  before  the  term  was  expired,  so  that  there 
was  then  no  tenant,  and  the  question  was  whether  the 
executor  ought  to  be  admitted." 

.  Alderson.  «  As  to  the  second  question ;  the  custom 
is  good,  as  stated,  because  it  is  not  only  certain,  but  there 
is  a  good  consideration  for  it.  In  ancient  times,  when  the 
tenant  came  in  upon  the  admission,  he  was  entitled  to 
the  lord's  protection  and  this  would  be  a  good  considera- 
tion for  the  admission  and  the  fine.  Notf,  in  modern 
times,  the  tenant  has,  by  admission,  the  means  of  mak- 
*  ing  his  title  manifest  and  sure.  Thereis  therefore  nothing  un- 
reasonable in  requiring  admission,  in  order  that,  as  the  lord 
is  entitled  to  his  fines,  he  shall  have  also  the  means  of  en- 
forcing the  payment  of  them  by  seizing  the  premises,  until 
the  persons  who  ought  to  come  in  and  pay  their  fines,  do 
$o.  In  former  times,  also,  he  had  a  right  to  enforce  personal 
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tHeukoce,  for  the  purpose  of  performing  the  service*       **>»• 
annexed  to  the  tenure.    .Now,  suppose  a  grant  had    jJo»  do*, 
been  aide  on  condition  of  personal  admittance  it  Wmtsmj* 
would  tose  been  good ;  and  then  the  admittance  of     j^?t, 
the  remainder-man,  merely  by  the  admittance,  of  th? 
tenant  for  lift,  would  not  have  been  good,  under 
soch  s  grant.    On  these  grounds  therefore,  he  con- 
cluded, that,  the  custom  was  good  in  law,  to  entitle  the 
pkmt'tfto  insist  upon  the  admission,  in  fact,  and  not 
nerd?  is  law\  and  therefore  the  plaintiff  wasentt» 
tied  to  mover. 

Best,  6.  N.  oontri.  Admittance  is  only  necessary  to 
ttortiifl  who  is  the  tenant  to  the  lord.  When  Edward 
•ferny  surrendered  his  estate  in  fee,  he  took  back,  an 
estate  for  life  to  himself,  and  remainder  for  life;  to 
his  future  wife,  Ann  Brock,  by  name  :  this  it  tery 
different  from  a  remainder  to  a  man  and  his  right 
bin ;  because,  in  that  case,  the  lord  could  not  know 
who  would  be  his  tenant.  When  Edward  Jttmey 
vas  admitted,  there  was  no  fine  paid ;  upon  the  prin- 
ciple Jaid  down  in  Roe  d.  Node*  v.  Griffith*,*  that, 
there  the  surrenderor  takes  back  a  less  estate,  no 
fine  is  due.  The  tenant  in  remainder  appears,  in  the 
toort-rolls,  lobe  tenant  to  the  lord  upon  the  death* 
of  the  tenant  for  life,  and  the  case  does  not  state  that 
'he  refused  to  pay  her  fine.  In  fact,  this  is  a  qaes* 
lion  merely  between  the  tenant  and  the  steward,  not 
between  him  and  die  lord ;  as  the  steward  will  be  enti* 
tied  to  fees  upon  the  admission.  Instead  of  being  a  seU 
twe  for  the  fine,  it  was  a  seisure  for  want  of  admit* 
sion,  which  goes  fro  dtfectu  tenentis,  whereas  hem 
there  is  clearly  a  tenant  appearing  upon  the  coart- 
foils.   And,  upon  that,  arises  a  third  question,  in  ad? 

*  4  Burr.  1^52. 
tf.ffi.    -  o 
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1804.  dition  to  those  two  made  on  the  part  of  the  plaintiff, 
Doe  dem.  Ba|nely,  whether  the  proceedings  are  regular ;  for  the 
Whitbksad  seizure  should  have  been  for  non-payment  of  the  fine, 
Jjmrtr.  and  not  pro  defectu  tenentis.  The  Earl  of  Bath  v.  Ah- 
dg*  does  not  affect  this  case.  v  In  that  case,  there 
was  a  change  of  tenancy,  the  executor  was  a  new  te- 
Yiantj  and,  upon  every  change  of  the  tenant,  a  fine 
must  be  paid.  This  oase  will  depend,  principally, 
upon  th«  first  question  put,  on  the  part  of  the  plain- 
tiff. Now  though  I  am  to  contend  that  the  tenant 
need  not  be  admitted,  yet  I  need  not  dispute  the  ne- 
cessity of  paying  a  fine.  In  Barnes  v.  Corke,f  it  was 
held  by  Powell  aud  Rokeshy,  the  only  twq  judges  in 
court,  that,  on  the  admittance  of  the  particular  te- 
nant no  fine  was  due,  unless  there  was  a  special  cus- 
tom of  the  manor,  and  it  was  there  held,  that  what 
is  said  in  Brown's  Case>%  "  that  the  admittance  of  the 
tenant  for  life  is  the  admittance  of  him  in  remainder 
but  not  to  prejudice  the  lord  of  his  fine  which  was. due  , 
by  the  custom  of  the  manor,"  is  to  be  taken  gs  appli- 
cable only  to  cases  where  it  is  due  by  custom  ;  and 
in  his  Copyholder,  as  cited  above,  LoVd  Coke  cites  no 
authority ;  >vhat  he  says  is  only  his  own  conclusion, 
from  the  two  cases  in  his  own  reports,  in  which  there 
must  have  been  a  custom  for  the  payment  of  the  fine 
and  the  admittance.  [Here  he  cited  fVatkins  on  Copy- 
holds; but  Lord  Ellenborouoh,  C.  J.  said,  he 
ought  not  to  cite  the  authority  of  any  living  author, 
in  any  commentary  on  the  laws  of  England.]  If  the 
admittance  of  the  tenant  for  life  was  not  also  the  ad- 
mittance of  the  remainder-man,  the  remainder-man 
could  not  suffer  a  recovery  in  the  lord's  court.     But 


*  I   Burr.  127.  .     +  3  Levinz,  308. 

X  4  Rep.  22  b.  at  the  head  of  the  page,  21,   b.  22  b.  ?3, 
£;Yide  also  Cro,  Elix.  482. 
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according  to  the  authority  of  Aunctlmi  v.  Juncchnc       iaot 
whereitij  said  that  "  the  admittance  of  the  mother  is    DoE  dcm# 
the  admittance  of  the  son,  for  they  have  but  one  Whitbriu* 
estate/'  it  is  clear,  that  the  remainder-man  is  in  the  te-     j^T/r. 
nine?  is  actual    tenant,    more  especially  where  the 
flame  of  the  remainder-man  is  mentioned  in  the  ad- 
mittance.   Now  if  A.  is  admitted,  for  life;  remain- 
der to  B.  in  fee ;  and  B.  dies  in  the  life-time  of  A. 
the  heir  of  B.  must  be  admitted ;  which  shews  that 
B.  ms  in  the  tenancy ;  so,  if  B.  died  without  heirs 
tfca  the  estate  should  escheat  to  the  lord ;  which 
cocld  not  be,  unless  B.  were  in  the  tenancy/' 

W  Ellen  borough,  C.  J,  u  What  do  you  mean' 
by  being  in  the  tenancy,  as  distinguishable  from  be- 
'og  actual  tenant  ?  Jf  lhe>  defend  ant  is  actually  tenant 
Aemust  do  suit  and  service;  then  if  she  is  not,  she 
Host  have  a  right  to  be  admitted  or  rather  be  unde{  the 
necessity  of  being  admitted  actual  tenant,  when  tk» 
fttate  devolves  upon  her." 

Best,G.  N.  "  In  Kitchin  upon  Courts,  4th  edit.  p. 
!44,  a  case  is  put  where  there  is  a  surrender  to  one  fot 
life,  and  it  is  said  a  fine  is  paid,  and  where  there  is 
a  remainder  over  to  another  for  life,  and  to  a  third 
»nd  his  heirs,  in  this  case,  he  says,"  divers  learned  stew- 
ards take  but  one  fine  for  the  whole,  but  I  take  a 
foe  for  each,  though  it  be  but  one  and  a  half,  for 
™e  admittance  of  the  tenant  for  life  is  the  admit- 
tance of  all  the  rest,  and  they  need  but  one  surren- 
der" The  reason  which  isusuallv  given  in  the  books, 
were  it  is  doubted  whether  the  admittance  of  the  te* 
nant  for  life  is  an  admittance  of  the  remainder-man, 
13>  that  the  lord  has  a  fight  to  his  fine,  but  this  diffi- 
culty does  not  occur  \Vhen  we  admit,  that  a  fine 
should  either  be  paid  at  the  admittance  of  the  te- 
nant for  life  or  at  his  death." 
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**°*'    .       lord  Ellenborough,  C.  J,     "  Have!  you  any 

Dob  dem.     case  °^ an  action  brought  for  a  fine  in  such  case?  You 

**££?**  A)  not!  suppose,  mean  any  thing  different  from  a 

J4»MEY.      custom,  in  your  case  delivered  to  the  court;  but  you 

make  use  only  of  the  expression,  constant  usage"* 

.  Best,  on  the  second  question,  as  to  the  custom.— 
"  This  custom  is  void  for  repugnancy.  It  does  not 
define  any  time,  when  the  remainder-man  is  to  be 
admitted." 

Lord  &i,LENBORouaif,  C.  J.  "  Ought  that  not 
to  appear  negatively,  that  there  is  no  time  limited. 
We  must  take  it-  that  it  is  upon  the  death  of  the  te- 
nant for  life,,  that  is,  at  the  first  court  after.;  otherwise, 
the  custom  is  not  fully  set  out." 

Best,  on  the  third  point,  as  to  the  regularity  of 
the  proceedings.  "  This  being  a  case  of  forfeiture, 
tile  proceeding*  ought  to  be  strictly  regular.  Tbe 
seisure,  as  was  said  before,  should  have  been  for  non- 
payment of  the  fine,  and  npt  pro  defectu  tenentis.  Or 
else  the  admittance  of  the  tenant  for  life  would  have 
been  sufficient  to  have  enabled  the  lord  to  support  an 
action  for  the  fine  ;  for  this,  however,  there  is  no  au- 
thority in  any  reported  case.  The  defendant  should 
bftve  been  named  in  the  proceedings,  in  tbe  present- 
ment and  the  proclamations ;  her  identity  was  known, 
although  she  was  not  presented  by  the  homage;  and 
when  her  name  appears  as  the  intended  wife  of  tbe  te- 
nant for  life,  it  must  be  presumed,  that  the  lord 
knows  who  is  his  tenant,  and  the  proceeding  should 
have  been  against  her  by  name.  For  this,  indeed, 
there  is  no  authority  but  general  principles,  and  the 
practice  of  the  courts  baron.     If  a  person  dies  seised 

m<      i       ■    ■  »  ■  .    .1  ■  i    .       ,  -    ■  .  ,,,  .    ,    i    ■■ 

*  It  appeared  that  the  cases  delivered  to  tbe  senior  judges 
were  differeut  from  those  delivered  to  the  two  puisne  judges. 
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in  fee,  fte  homagfe  must  present  the  heir,  if  he  is       1*04. 
known ;  or  if  he  is  not  known,  then  they  must  present     DoTdcm. 
thatJaeL   The  proclamation  should  not.  therefore.  Whitbrea* 
hate  been  general  for  all  persons  to  come  in  and  be     jt* wet, 
admitted,  but   for  this  defendant,  in   particular,  to 
come  in  and  be  admitted."    He,  therefore,  concluded 
that  the  defendant  ought  to  have  the  postea,  and  re- 
lied on  the  three  following  grounds  argued  as  above. 
JW,  the  admittance  of  the  husband  was  the  admit- 
tance of  the  wife;  secondly,  the  custom  is  objection- 
tik\  thirdly,  there  has  been  no  instance  in  which 
the  fad  has  proceeded  for  a  forfeiture  in  any  such 
case  a» the  present ;  which  is  a  strong  ground  to  shew 
that  this  is  not  a  proper  proceeding/' 

Ald^rson,  in  reply,  distinguished  the  cases  cited 
go  the  other  side,  upon  the  principles  adopted  in 
lis  former  argument,  that  all  those  general  positions 
to  the  admission  of  tenant  for  life  being  the  admission 
of  him  in  remainder,  must  be  understood  only  of  cases 
"here  there  is  no  such  custom  as  in  the  present.  And 
he  said,  that  as  to  the  question  put  by  the  court,  whe- 
ther the  lord  might  not  maintain  debt  for  the  fine, 
considering  the  admission  of  tenant  for  life  as  suffici- 
ent to  entitle  him  to  it,  it  was  admitted  that  there  . 
was  do  instance  of  an  action  brought  for  the  fine, 
without  actual  admittance.  That  the  custom  finds, 
that,  opoa  the  death  of  the  tenant  for  life,  the  re- 
mainder-man  shall  come  in  and*be  admitted,  which 
is  sufficiently  certain.  And  as  to  the  proceedings  for  a 
forfeiture,  he  said  these  were  warranted  by  the  de- 
cision of  the  court  in  Roe  d.  Tarrant  v.  Hilier.* 

Wn  Ellen  borough,  C.   J.  (cited   Tipping  r. 
Biuwuwg.f  and   said,  it  was  there  held,   "  that  the 
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18M*       admittance  of  a  tenant  for  life  of  a  copyhold  is  an  *!- 

Do*  dem.    mittance  of  him  in  remainder,  and  that  no  fine  is  due 

WaiTBRFAD  from  him  in  remainder;  and  the  reason  assigned  by 

Jbmmily.      Popham,  J.  is  because  both  have  but  one  estate,  and 

the  lord  has  already  admitted  to  the  whole.  "The  same 

case  is  in   Cro.  Eliz.  504,  but  it   is  not  stated  so 

strongly  :  the  case  is  in  several  other  books,  Moor  is 

a  very  accurate  reporter :  and  the  same  dictum  is  men- 

tioned  in  other  cases." 

Lawrence,  J.  "  I  do  not  well  understand  the 
distinction  that  the  remainder-man  is  tenant  and  is 
not  tenant.     He  mu9t  be  either  the  one  or  the  other." 

Cur    adv.'vult. 

And  now  the  opinion  of  the  court  was  delivered 
in  effect  as  follows  by 

Lord  Ellenbobouoh,  C.  J.  "  This  was  an  eject- 
ment for  copyhold  land,  tried  before  Mr.  Baron  Ho- 
tham,  at  Bury,  and  there  was  a  verdict  for  the 
plaintiff.  In  1787  the  lessor  of  the  plaintiff  became 
lord  of  the  manor.  In  1749  Edward  Jenney  was  ad- 
mitted in  fee,  and  a  full  fine  was  paid.  In  1765  he 
surrendered  to  the  use  of  his  marriage-settlement,  and 
in  1766  was  ad  mil  ted  to  hold  according  to  the  form 
and  effect  of  the  surrender.  No  fine  was  paid  in  17&> 
by  Edward  Jenney  on  his  admission  as  tenant  for  life. 
In  August,  1801,  Edward  Jenney  died,  and  the  <fc- 
fendant  was  called  in  to  be  admitted  ;  she  refused,  in- 
sisting that  she  was  the  lord's  tenant  by  virtue  of  the 
surrender  to  Edward  Jenney  for  life,  and  then  to  her- 
self in  remainder.  On  this  refusal  there  was  a  pre- 
sentment by  the  homage  that  Edward  Jenney  died 
seised,  and  there  were  three  proclamations  tor  the  heir 
to  come  in  and  be  admitted.  On  no  one  coming  in, 
a  precept  was  issued  by  the  steward  directed  to  the  bai- 
liff, authorizing  him  to  seise  the  lands  into  the  hands 
of  th*  lord  of  the  manor,  till  a  tenant  should  come  in 
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and  he  admitted.  After  seisure  was  had,  thelord  made        180i* 
tbeletse  in  question,  and  an  ejectment  was  brought.   Dob  <te», . 
It  was  proved  that  by  the  custom  of  the  manor  when  Wb£*"a* 
a  tenant  for  life  died,  the  tenant  in  remainder,  whe-     Js««*t* 
tier  for  life  or  in  fee,  was  admitted  and   paid  a  fine. 
The  question  was,  whether,  under  these  circumstances, 
the  plaintiff  was  entitled  to  recover. 

In  this  case  two  questions  are  made ;    the  first  and 
principal  question  is,  whether  the  defendant  who  claims 
a  copyhold  estate,  under,  a  surrender,  made  on  her 
marriage,  to  the  use  of  her  husband  for  life,  with  re~ 
mainder  to  herself,  was,  on  his  death,  entitled  or  com- 
pelled to  come  in  and  be  admitted,  there  being  a  cus- 
tom that  when  a  tenant  for  life  dies,  the  tenant  in  re- 
mainder should   be  admitted  and  pay  a  fine.    The 
second  question  is,  whether  the  presentment  that  Ed- 
vard  Jennet/  died  seised,  and  proclamation  made,  that 
if  any  person  came  into  court,  such  person  should  take 
the  admission  to  the  same,  was  good ;  inasmuch  as 
the  defendant  was  not  named  in  the  presentment  or 
proclamation.    The  defendant  does  not  object  to  pay 
the  fine  due  by  custom  from  the  tenant  in  remainder, 
hat  contends,  that  the  admission  of  the  husband  was 
her  admission  ;  and  relies  joq   Brown's  case,    4  Im- 
ports, 22,  b.  and  also  upon   Auncelme  v.    Auncetmt, 
which  proceeded  upon  the  ground  that  the  admittance 
ofteuant  for  life  is  the  admittance  of  him  in  remain- 
der.   There  a  copyholder  in  fee  surrendered  to  his 
wife  for  life,  remainder  to  his  youngest  son  in  fee  and 
died ;  Martha  the  wife  was  admitted,  but  Matthew  the 
son  refused  to  be  admitted  during  the  life  of  Martha; 
afterwards  Matthew,  without  further  admittance,  sur- 
rendered to  the  use  of  the  plaintiff  in  the  life  of  Mar- 
tha, who  was  admitted  accordingly.      Matthew  and 
Martha  died  ;  and  the  son  of  Matthew  procured  him- 
self to  be  admitted,   and  entered,   claiming  the  land: 
and  whether  his  entering  wascongeable  was  the  ques- 
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*8M.       tion,  because  Matthew  surrendered  before  admittance. 
Doi  dem.    The  court  determined  against  the  heir  of  Matthew. 
jVrBiTB«£A»  Xhis  last  case  was  much  relied  upon  to  shew  that  the 
j*jm*r.     admission  of  the  tenant  for  life  is  the  admission  of  him 
in  remainder.    On  the  other  hand,  it  was  insisted  that 
there  was  by  custom  a  fine  to  be  paid  by  the  remainder* 
man  upon  the  death  of  the  tenant  for  life.    It  ocr 
cur  red  to  my  Lord  Coke  to  observe  in  his  Copyholder, 
that  if  a  copyhold  be  surrendered  for  life,  the  remain- 
der to  a  stranger,  though  the  admittance  of  tenant 
for  life  be  sufficient  to  vest  the  estate  in  him  in  re- 
mainder, yet  upon  the  death  of  tenant  for  life,  he  in 
remainder  shall  be  admitted  and  pay  a  fine.*    And 
admitting  the  position  that  the  admittance  of  the  te- 
nant for  life  is  the  admittance  of  the  remainder-man, 
4s  decided  in  Auncelme  v.  Auncelme,    yet  on  the  au- 
thority of  Lord  C.  B.  (Gilbert's  Tenures,  194,)  it  is  not 
such  an  admission  as  to  make  him  full  and  complete 
tenant  to  the  lord.    And  further,  it  was  contended 
that  the  present  tenant  was  bound  to  be  admitted, 
there  being  such  a  custom,  and  it  being  a  reasonable 
one,  as  the  lord  will  be  thereby  the  better  enabled  to  col- 
lect his  fines.     In  addition  to  the  cases  of  Juncelmc  v. 
Auncelme,  there  is  also   that  of  Guppin  v.    Bunnty, 
or  Tipping  v.  Bunnti/,  in  Moore, f    and  other  books; 
Where  it  was  laid  down  that  if  there  is  a  copyhold  for 
life  and  a  remainder  in  fee,  there  is  no  occasion  for  a  new 
admittance,  for  that  one  fine  is  only  due  for  both.  But 
without  deciding  whether  such  admittance   be  neces- 
v  sary  where  there  is  no  custom,    we  think  that  such  a 
custom  is  good,  for  the  reasons  assigned  by  the  coun- 
sel for  the  plaintiff.     And  it  is  analogous  to  what  re- 
spects the  heir  ;  who  may  surrender  to  another,  before 
admittance;  and  who,  on  the  death  of  his  ancestor  i* 
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Lardfcfc,  the  teWM***  <*******>  »  ■**«*•**  Wm^ 
mm,  It  aft  inteats,  far  fce^omotbe  fwer*  on  tfcebo-  Java  ar«. 
sw^aeither  eon  be*aiatai»  a  plan*  in  Che  nature  o# 
ssttase.  fa  t  uf  pert  of  the  oecond  objection  noantfeori-' 
fahntfrfeee*  cited;  it  restedselelyonfts  bcwgfheettt^ 
ton  of  lie  ebmts  haven  to  mention  theaetnttof  those 
who  awto  co«K  im  upon  the  proclamation*,  wherr  thejf 
aw  fcaewfe  If  the  tenant  was*  Kkely  to  be  prejudiced, 
tifeneald  bate  weigfct,  and  though  it  would  be  bet- 
ter it  mention  the  person,  jet  in  respect  to  the  heir 
orremstnder-man,  the  purpose  of  the  presentment  if 
answered.  It  is  to  ground  a  seizure  only,  until  the 
teir  or  remainder-men  sntat  come  in.  The  present- 
aetit  w  meant  to  give  notice  to  those  whose  tenancy  is 
ftfceftd,  but  it  is  sufficient  for  the  tenant  if  the  pro- 
<km*ion.ii  made  in  general  terms." 

Judgment  fob  tm  detekitant; 


Bingham  against  Seele.— Nov.  48. 

9«4»  MfUJtfoa  to  assets  damages  to  the  proprietor*  for  thn 
ftHtciiiam  of  land*,  Sfcr  tike*  for  the  use  of  government, 
wskrthestat.  43  Geo.  Ill  c.  55, &  10,  tailed the general 
jfftmxoct^a  eompensatipn  w  a-  gross  sum  cannot  be  awarded 
hit  it  must  be  by  an  annual  compensation  in-tic  asm  of  rent 
to  be  paid  to  tie  person*  entitled  to  the  land;  and  the 
inquisition  vill  be  badf  if  all  the  parties  interested  are  not 
summoned  and  properly  compensated. 

DECLARATION  for  money  had  and  reccrad,  and 
apon  an  account  stated.       Plea,  non-assumpsit. 

This  cause  was  tried,  before  the  Bight  Honourable 
lord  Eluenbohougm,  and  a  special  jury,  at  the 
sittings  at  Westminster,  after  the  hat  term,  when  a 
verdict  Ufa*  found  for  the  plaintiff'  with  14/7801.  da- 
mages and  40s.  costs,  subject  to  the  opinion  of  the  court 
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uvtl^e  following  c^«;  Tin  pkmtjf  is  tbe  iatumbent 
of  the  cbapeiry  of  Goyor^  and  the  person  whose 

•  name  i*  {petitioned  in  the  warrant  aod  inquisition  bereia 
after  *et  forth.  The  dtfepdcmt  U  receiver  general  of  tbe 
)pn4-te$  %  the  county  of  SQUtfamptQfl. .  Ou  the  18th 
day  of  November,  \UQ$,  the  following  warrant  was 
issued  by  Sif  JqAa  farter,  Knt,  and^Ffl^rfc J-t,E<q, 
tifo  of  hi*  majesty^  deputy-lieutenants  for  the  said 
poijnty,  directed  to  tbe  sheriff  of  the  county.  "  To  Wm, 

•  Milk,  Esq.  sheriff  of  the.  county  of  Southampton. 
\Vhereas  his  majesty  bath  authorized  the  master-ge- 
neral and  principal  officers  of  his  majesty's  ordnance, 
to  surygy  qpd  ma,rk  out  the  piece  or  parcel  of  land  or 
ground,  situate  at  or  near  Gosport,  in  tbe  parish  of  Al- 
yerstoke,  in  tbe  county  of  Southampton*  holden,  by  tbe 
Rev.  Richard  Bingham  •  under  lease  from  the  Ix>rd, 
Bishop  of  Winchester  j  audi  also,  tbe  pieces  or  parcel 
of  land  or  ground  granted  by  him  for  the  purpose  of 
ejepting  a  ipessuajje,  ,$euejnenk  or, felling-house  and 
pther  premises,  for  the  residence  of  the  incumbent*  for 
the  lime  being,  of  Gpsport  cfrapel,  together  \?ith  such 
messuage,  tenement,  or  dwelling-house  and  its  out- 
ftbuses  buildings,  gardens,  and  other  appurtenances  and 
all  other  tenements  or  buildings,  being  on  either  of  tbe 
said  pieees  or  parcels  of  land  or  ground,  situate  near 
Gosport,  in  the  parish  of  Alvffi stoke  aforesaid,  on  a 
point  of  land  leading  to  the  bridge  communicating  with 
Haslar  hospital,  there  holden  by  Messrs..  James  Pwl 
and  Matthias  March,  Jun.  under  lease  from  the  Lotf 
Bishop  of  Winchester,  together  with  the  windmill  and 
ptber  tenements,  buildings,  and  erections,  standing 
therein  y  and  also,  another  piece  or  parcel  of  land  or 
ground,  situate  at  or  near  Gosport  aforesaid,  on  tbe 
w*st*$ide  of  the  said  point  of  land,  together  With  the 
wnter-mtfl,  messuage,  tenement,  or  dwelling-house, 
ttote-houses,  erections,  buildings  and  other  appurtenan- 
ts ^bereunto.  helouging,  also  holden  by  theoi,  under 
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fatefiom  theLordKahop  of  Wmcheiter,iht  some  btjnjg  ufcs. 
wasted  for  his  majesty's  service;  and  whereas  Wc,  tbe  .Bakc^ 
tmdcr  signed,  two  of  the  deputy-lieutenants  for  the 
cotmty  of  Southampton*  have,  puniuant  to  the  statute 
in  sack  case  niade  and  provided,  issued  our  warn*!*, 
ooder  our  hands  and  seals,  commanding  possession  of 
tbe  siU  premises  to  be  delivered  to  Colonel  John  Eve* 
lagh,  the  commanding  royal  engineer  at  Portsmouth; 
for  tbt  public  service :  these  are,  therefore,  to  require 
}<xi  tbe  said  sheriff  to  summon  a  jury  to  appear  an  J 
be  st  the  Crown  Inn  at  Gosport  in  tbe  parish  of  Al- 
witofein  the  county  of  Southampton,  on  Monday  the 
28th  day  of  November  next  ensuing  the  date  her*o& 
at  JO  o'clock  in  the  morning,  to  inquire  pf  and  ascer- 
tain the  compensation  which  oaght  to  he  tnade  for  the 
possession  or  use  of  all  and  every  the  above-mentioned 
premises,  during  the  time  for  which  the  same  shaft  jbe 
required  for  the  public  service  to  the  several  pejrsflfl* 
interested  therein,  and  to  whom  the  same  ought  I9.be 
pud.  Givea  under  our  hands  and  seals  in  the  ISifa 
day  of  November,  in  the  year  of  our  Lord  1803  \  John 
Carter,  Thomas  Fittfurbcrt."— In  pursuance  of  this  wa*> 
itflt,  the  following  inquisition  was  taken  on  the/lay, 
at  the  place  and  by  the  jurors  therein  named  $  to.  wit, 
An  iqquiaitioo  indented  and  taken,  at  the  house  of  C. 
Blanckqr4,  comjnetnly  called  or  known  by  the  name  or 
ago  of  jibe  Ciowq  Inn.pt  Gotport,  m  the  parish  oiJl- 
untokt  ip  the  county  aforesaid^  the  2$th  day  .pf  No- 
*mbcr,lW&,  before  Jim.  Mills,  Ess^  sheriff  gf  the 
county  aforesaid,  by  virtue  of  a  warrantunder^the  hands 
*sd  seals  of  Sit  John  Carter  $  Knt.  and  Thopuu  Fitf- 
brbtrttJLstytwo  of  bis  majesty's  deputy-lieutenants 
in  sod  for  tbe  said  cpunty,  according  to  ttje  form  of 
the  statute  in.  such  case  mad^  and  provided,  ta:me,the 
•aid  sheriff  directed,  as)d  to  this .  inquisition  annexed/ 
hj  and  on  the  09th  pf  CprneUus  Hayler,  &rc.  *ho  be-* 
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apaft4nfroatii,«4y,  Jfetftrtbe  »Kteo.  Jh'dtotf 
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mm  theeoa  of  14,7*01.  at  a  compensation  for  tos 
adaasagosby  loaaofc  of  giving  op  *b*  ^remi**  therein 
Jaeattawi/tobewquircd  from  ham,  iar  HbveBigeoey 
Of  govcrroaieitt,  during  die  tiave  the  tame  shall  he  so 
T©qaiaed,tobe  paid  to  him  foriua  own**©,  wd  to  the 
further  samdf  4Trt.  ariDcmrfbent  of 'ike  ebapehyof 
Cay*  A  to  %e  paid  to*e  aaid  -RicAuurf  JMagAttf*.  to 
the  fold  Bi&op  of  Wfadtofer  and  to  the  Rev.  JMa 
Shirty,  doetrrf  of  taws,  a* trbHees  for  the  bencftt  of 
ttetocombeat  of  *e  0614*4^^  time 

ttfegt  a*dthat*to«rf  MWJttifleis,  «ad€WMil^ 
*fc/*te  etftMed  toffee  *im  of  Ml.  to*be  prid  t*4hem 
os  aeomrpeneatioo  fbf  the  damageeJeastaiiicd>by  them; 
MdtalttrfkirJft^airtl  Jama  Capilimr  we  enti- 
tled tptheaotn  of  H.  12s.  Gd.  esfcb,«»  a  compensation 
3or  ttftfc  damages  sastaoed  by  them  respectively ;  «aod 
<fe*t  &mph  Wotlgur  »  entitled  to  be  jwfi  the  ran  of 
Hfl.  iS*  compensation  for  the  dtmogal  aoetained  *y 
*hn ;  and  that,  Nicholas  Bmtchi*  entitled  to  the  snm 
of  4tKM.  -as  a  compensation  4&t  his  damages  sustained 
by  him;  add  tint  Wm.  C*n«w  entitled  to  the  earn 
-oHB;  10a. a  sa compensation  forfcis'damageetoStmaed 
-by  him,  by  reason  of  die  premises  hi  the  aaid  *wat- 
Taot  mentioned;  w*ich several  seam  we  hereby  tiad 
ought  to  be  paid  to  the  aefetml  persons  ofiore- 
aaid  immediately  npoa  demand  thereof  for  tbepnr- 
poses  Aforesaid.  In  witness  thereof  as  well  I  'Ike 
aaid  sheriff,  as  the  jorors  -aforesaid,  have  toreanto 
aet  oar  farads  and  affiled  oar  seals  the  day  amd 
year  nod  at  the  place  above  mentioned.  A  certifi- 
cate of  this  Teidiet  mas  eigne*  by  the  soil  Sir  /. 
'Darter  and  Thomas  FbAcrettt,  mm  each  depaty  Itea* 
teaant/aad  was,  on  the  90th.  day  of  November,  eewed, 
together  with  the  verdict  and  Warrant  aneeaed,  opon 
die  deftndant  who  waa  "repaired  by  the  flw^)0 
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pytbeaunflf  1*,78«L  therein  artntmaod.  The  dafrs* 
dawt,  «t  thrt  tinae,  had  money  in  Jus  hands  as  snub    ^tJWIM^ 
Jteem-geaend  nfiicient  to  discharge  the  saute,  rod       •*«« 
proud  to  write  to  his  deputy,  and  th  at  *hc*e  should 
beaodebf»o:tke  paymeaU 

Question,  whetfcerlhepArinffjfis  entitled  to  recorer? 
i  verdict  lobe  enter edf or  the  defendant. 

Scailjktt,  for  the  plaintiff,  argued,  that  he  was 
entitled  to  recover  from  the  defendant  the  $irm  of 
none/  adjudged  to  him  by  this  inquisition  and  verdict 
for  this  purpose.  He  endeavoured  to  shew  that  the 
proceedings  were  regular,  under  the  terms  of  the  act 
of  parliament  and  he  answered  by  anticipation  the 
several  objections  which  he  expected  would  be  made 
on  the  other  side.  It  will,  therefore,  be  more  con- 
venient to  state  the  arguments  for  the  defendant  fust. 

GiioiBft,  lor  the  defendant,  staled  three  otyea* 
tons,  to  ibis  Mtqaiaitien  ami  verdict,  xit.  (first,  that 
ft  gross  sum  cannot  be  a  proper  matpettsaiioa  tsra 
temporary  pe«ieaaifta*fiuDoeiiUindt»raliM*,  aecoodly, 
ihataUthe  proper  .parties  whose  interests  rwere  <c0B- 
cerned  aud  mho  ought  to  have  appeared  tab**  Abe 
jorv,  to  have  *qpporfced  their  claiaaa  to  atoanfwua- 
t*«,did  *at  appear  to  have  been  *ui«na#*ed;  4ml 
Ihiriljk  that  ihe  inquisition  did  not  state,  with  -cer- 
toiaty,  what  mtcrcMos  term  the  public  were  to  lake 
-»  tfce  laads,  m  reject  *rf  which  the  compantfati*} 
waiawarded.  "  !**#  Abe  first  pain*,  it  is  art  neces- 
wy  to  ipquim  whether  the  jury  turn  awarded  an 
adequate,  ax  just  coaipensatiooj  hut  whether  tbqy 
Wo  keen  laoaufeMed  asd  have  .made  their  award  *f 
coppeiisatiaa  to  tbe^&uiilj^  aocoarding  to  the  act  #f 
pdia*£j}to  a»d  whether  tbeffqeUitiaajtypaara,  Jipoa 
*e  fae*f it,  **  be  atgahr  j  Xbe  oaty  AAdeJowJuah 
ttii  ad  +f  ,jwdia*)4at  can  be  fattljraxajwrtedis^y 
Mwriiag  *o  aaaaal  >ow*pe*i*ti#u.     «Aa4>  *ht*#h 
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'tome  cases  have  been  put,  as  instances  in  which 
*!»?■**  *n  annual  compensation  might  not  be  the  most 
convenient,  yet  those  instances  are  not  applicable  to 
the  present.  At  the  furthest,  they  only  tend  to 
shew  that  this  is  not  to  be  taken  as  a  general  rale, 
without  some  exception!  but  they  do  not  affect  its  ap- 
plication as  a  convenient  rule  in  this  case.  The  ior 
stances  put,  for  the  plaintiff,  such  as  the  case  of  a 
compensation  for  an  estate  for  life,  and  the  like)  are 
those  where  the  party  has  an  interest,  which,  though 
of  uncertain  duration,  is  yet  capable  of  being  valued  by 
a  calculation  upon  ordinary  probabilities,  but  the  in-  | 
terest,  which  government  takes  under  this  act  is 
wholly  uncertain,  for  it  depends  entirely  upon  how 
long  the  government  may  chuse  to  make  use  of  the 
lands,  and  no  value  can  be  put  upon  it  by  any  calcu- 
lation. What  is  the  intention  of  this  act  of  parliameot 
may  be  collected,  first,  from  the  terms  of  the  act  it- 
self ;  secondly,  from  a  review  of  former  statutes  passed 
for  similar  purposes,  and  a  comparison  of  them  with 

-  this  act ;  and,  lastly,  from  the  like  comparison  with 
an  act  passed  in  the  last  session  of  parliament,  for  the 

*  purpose  of  amending  this  act.  The  only  aets  which 
resemble  this  are  such  as  were  passed  for  vesting  io 
the  crown,  certain  lands,  for  the  purpose  of  erecting 
fortifications  upon  them ;  such  as  43  Geo*  III.  e.  66, 
and  S3  Geo.  III.  c.  80,  and  the  like.  In  these  acts  the 
lands  were  vested  in  certain  commissioners  for  a  cer- 
tain time,  who  were  authorized  to  determine  the  rights 
of  all  parties  having  any  interest  in  the  lands,  and  their 
adjudication  was  to  be  final ;  and  the  lands  were  vested 
in  them,  for  the  proprietors,  until  payment  of  the  pur- 
chase-money, and  afterwards  in  the  crown.  Then  by 
subsequent  acts,  as  by  %SGco.  III.  c.  ft,  for  instance, 

-  a  compensation  was  made  to  the  proprietors,  according 
to    the  inquisition   which   had   assessed  the    value, 

1  tnd  provision  was  made  for  the  estates  aid  interests  sf 


•»*&*. 


I*tks  Rrty-PiftA  Ytar  of  George  lit 

different  persons  in  the  same  land.    But  thi*  wai  done        

only  where  the  object  of  the  crown  was,  to  have  the  BiKo«a< 
land  for  it  permanancy.  The  present  act,  however, 
has  not  that  object  in  view.  'It  b  to  provide  only  for 
sudden  emergencies,  and  to  empower  the  government 
to  talepossession  of  land,  wherever  il  may  be  conve- 
nient, for  a  shorter  or  longer  time,  as  occasion  may 
require,  •  This  is  most  plainly  the  construction  of  the 
act,  as  appears  not  only  from  the  terms  of  it  *  which 
first  require  the  general  officer  to  be  put  in  possession 
of  the  land  and  then  direct  that  a  jury  shall  ascertain, 
as  in  this  case  they  are  summoned  to  do,  the  compen- 
sation which  ought  to  be  made  for  the  possession  of  the 
lands,  Jcc  during  the  time  for  which  the  same  shall  be  rt- 
fared  for  the  public  service,  to  the  several  persons  inter- 
titii  therein.  And,  in  the  22d  section,  the  duration  of 
the  act  is  limited  to  continue  only  during  the  present 
hostilities  "with  France.  Now,  if  this  had  not  been  the 
tnieconstruction  of  the  act,  and  a  sum  in  gross  was  to 
he  given,  as  in  case  of  a  permanent  occupation  of  the 
lands  by  government,  then  there  would  have  been  a 
clause  requiring  a  proper  share  of  the  monies  to  be  laid 
out  in  the  funds  or  other  securities,  for  the  interest  of 
those  in  remainder  or  in  reversion  ;  but  this  act  con- 
tains no  such  clause:  By  assessing  an  annual  rent  as 
a  compensation  all  difficulty  will  be  avoided,  and  each 
persoa  as  be  becomes  interested  in  the  land  will  have 
the  rent  in  lieu  of  it.  Whereas  in  this  very  case, 
there  is  a  sum  of  4361.  awarded  to  trustees  for  the  use 
of  the  minister  of  the  chapelry,  for  his  house,  and 
when  the  house  is  given  up  by  the  government,  be  will 
have  both  the  house  which  is  annexed  to  his  chapelry 
and  the  interest  of  the  money.  But  if  it  is  said  that  * 
permanent  injury  may  he  done  to  the  house  by  the 
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use*'  to  which  it  is  to  be  applied,,  then  there  is  annthgi 
clause  ia  the  act,  section  1  h.  which  is,  applicable  ta 
such  a  case.  As,  to  the  other  points,,  it  is,  clear  that 
H***  the  act  of  parliament  intended,  that  all  pecsons  ba*r- 
iagiaUiest  ia  the  land  should,  hare  a  compensation- 
Bui  as.  it  does-  not  direct  that  it  shall  be  made,  totiei 
qpotieh,  as  often  as  thai  interest  vests  in.  possession,  it, 
should  have  been,  assessed*  by  this  iaqpisitien,  ia  the 
9ttUiM  ef  am  annual  sent.  And*  though  it  haabeea  said 
tfeat  the  Bishop.  06  WmeknUr  might  have.  leased  to 
the  plaintiff  for  a.  long  term,  at  a  peppercorn  rent,, 
so  that  hia  reversion  would  be  worthnothing,  jet  tb*t 
fact  doe*  net  appear  upon  the  face  of  the  inquisition* 
although  it  is.  staled,  that  the  glautiiff  held,  on  lease 
from  the  bishop  y  and  he,,  as.  an  ecclesiastical  person* 
Gould  not  grant  such  a  lease  as  is  supposed  in  the  acgu» 
meat  As  to  the  other  point,  it  is  ckac  that  the  act 
does  not  give  the  crown  a  permanent  interest  us  the 
land*  and  this  inquisition,  if  it  is*  to  be  construed  to 
give  such  an  interest,  to.  the  crowe*  is  bad ;  whereas,  if 
the  act  does  give  such  an  interest  to  the.  crown,  then 
this  inquisition  is  bad*  for  not  stating  that  it  does 
assess  the- compensation  adequate  to  such  aa  interest, 
and  what  that  interest  is." 

Scjntuvrr,  for  tb*  pMmtijp,.  argued  nearly  rafbl~ 
lows:  "  This  inquisition,  if  it  is  warranted  by  the  art 
e£  padiament,:  ia  final,  aed  entitles  the  plaint  if  U*  re* 
cevcr  of  t^e  d^srfan^,  the  recei ver-geocrai,  wfeabaff 
money  in  his  hand  to  satisfy  the  damqge*.    if  the  io- 
^ubitiaa  is  bad,  to  can  only  he  sa  on  two  gremids, 
jfr*r  it  may  be  void  fa*  want  of  jurisdiction,,  aa  where 
the- jury  is  impiteperly  summoned  ;m  have  iu*jurisdu> 
to*  im  ram>.  as'  where  the  land  was  not  pttiperiy  de- 
manded or  not  wanted,  for  the  public  sesvsee^   or, 
secondly,  it  may  be  void  for  error  upon  the  face   of  it 
in  assessing  the  compensation  to  the  plaintiff  contrary 
to  the  lean*  of  the  act.  The  first  kin*  of  objection  may 
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the  public  money ;  if  indeed  the  facts  would  bear  them  i#>4. 
out,  it  would  be  right  to  take  the  case  as  if  every  thing 
was  regular,  previous  to  the  inquisition ;  but,  if  Dot, 
the  public  being  interested,  the  informality  could  not 
be  corrected.  It  was  understood,  however,  that  the 
proceedings  were  in  fact  regular. 

And  on  this  day  the  opinion  of  the  court  was  deli* 
vered,  to  the  following  effect,  by 

boid    Ellenborough,    C.   J.     after  stating  the 
ca#e.  "  Three  objections  have  been  made  to  the  plain* 
tiff's  right  to  recover  in  this  action.     Firtt,   that  a 
gross  sum,  as  this  appears  to  be,  cannot  in  its  nature 
be  a  proper  compensation,  for  the  possession  which 
government,  is  to  have  of  this  land,  for  a  period  of  un- 
certain duration  ;  secondly,  that  all  the  proper  parties 
were  not  before  the  jury;  thirdly,  tnatit  is  uncertain 
on  the  face  of  the  inquisition  what  interest  the  public 
are  to  take  in  the  premises  in   respect  of  which  the 
compensation  is  awarded.    The  right  of  the  plaintiff 
to  recover  in  this  action  merely  depends  upon  the  con- 
formity of  the  order,  and  of  the  inquisition  and  pro- 
ceedings thereupon,  to  the  requisitions  of  the   act  of 
parliament;  and  if  these  are  found  defective  they  can 
neither  be  helped  by  any  intendments  nor  can  we  order 
a  new  inquisition  to  be  had.    If  not  conformable  to 
those  requisitions,  the  verdict  of  the  jury  constitutes 
no  obligation  upon  the  defendant,  the  receiver-general 
of  the  county,  to  pay  the  sum  awarded,  and  lays  no 
foundation  for  the  implied  promise    on  which  the  ac- 
tion is  brought.    As  to  the  first  objection,  it  is  not  only 
true,  that  an  annual   compensation,   to  continue  for 
and  to  be  measured  by  the  length    of  time  during 
which  the  land  shall  be  occupied  for  the  service  of 
government,  is  a  better  mode  of  assessing  a  compensa- 
tion to  the  plaintiff,  than  by  means  of  a  gross  sum; 
s  t 


1804      i*t  the  fetter  oaurse  is  *'  tojt  ineffectual  jaul  by  n» 

J  ^^    me*ns  a jnsi  node of  cwpma&H).    If  it  i*  take*  *q* 

verj^    xifrding  to  the  ptybsMe  tiw»  for  which  due  lead  may 

.**.***•      bepocupied,  that  may  be  imaertajn,  and  tfcejr  jaay 

take  it  either  at  too  high  vr^o^waQ  /estimate,    K 

the  arbitrators  divide  the  difference  and  plape  jhcm- 

§elycsl?etwe^q  th^  tw?  extremes,  it  19  still  inaccurate/' 

Here  hislordship  went  into  a  discussion  of  jth?  ju-gur 
mpnta  for  the  plaintiff,  to  *hew  theipadequacyof* 
compensation  by  a  prent  for  an  uncertain  time,  as  that 
. '  in  afteyear  $uch  damage  wight  he  done  to  th*  land,  a* 
jrould  be  ill  jfcompensated  ft*  by  a  single  year's  rent/  and 
the  other  topics  urged  by  the  counsel  in  the  argument; 
and  his  lordship  shewed,  that,  as  just  a  recompense 
might  be  given  by  an  annual  rent,  with  respect  to 
ittxitingencie^  as,  considering  the  nature  of  the  case, 
iwld  be  ascertained,  by  any  mode  whatever. 

*'  Perhaps  indeed,  a  gross  sun*  might  be  a*w<M 
upon  a  fair  calculation  of  the  time  for  which  the  land 
jbould  be  occupied ,  and  which  would  he  equal  to  the 
amount  of  a  rent  payable  for  the  s we  time.  JJut,  since 
jit  is  impossible  to  pay  how  long  the  lajuj  gaay  he 
minted  for  the  service  of  governi^tpip  an  annu^)  sum 
to  be  awarded,  for  the  Urneaud  during  the  continuance. 
,of  the  necessity  pf  government  which  require?  the  use, 
of  it,  and  to  terminate  immediately  upop  the  cessation  of 
jfchat  necessity,  will  still  be  the  best  mode  of  compen- 
sation. A  sum  in  gross  may  indeed  be  awarded  m  naaoy 
insjtsneep  upon,  considering  the  circumstance?  connect 
ftdpith  an  interest  pf  uncertain  duration  calculate*} 
nppn  an  average  eqtirnat£  of  the  probable  continuance 
o,fit,  and  of  the  nature  of  the  estate  which  the  party 
has  in  the  Jand ;  such  as  the  average  of  human  life,  and 
the  calculation  pf  the  value  of  an  estate  for  life.  But  the 
present  is  a  case  in  which  no  such  calculation  can  be 
jnade;  for  how  long  the  land  may  be  wanted  for  the  »er? 
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ficerf**  pmbtic  u  a  ifcmg  to  which  *>  estimate,  efve*      m 
tyow$ecture,  oan  ga»   If  any  grosscompensatftencovld 
be  right,  it  would  be  one  founded  upon  these  punei~ 
pin;  batihey  are  not  applicable  to  4**fcjject  whieb 
mua.be  altogether  uncertain  in  it*  nature.    Indeed 
inter  an jr  consideration,  ibis  mode  of  compensating 
the  plaintiff  cannot  be  proved  to  be  right;  the  most 
that  can  be  said  of  it  is,  that  by  accident  the  snmstob* 
paid  io  the  coarse  of  time,  under  the  other  mode,  ma/ 
naantto  the  sum  new  awarded*    So,  if  several  anm$ 
had  been  written  down  and  had  been  put  into  a  hat, 
the  peraooe  who  wene  to^ssess  the  compensation  might 
hare  drawn  ant  the  right  turn.    'But  could  a  verdict 
jbieh  should   so  happen  to  be  right  by  accident,    be 
attained  foe  4  moment?  Certainly  not ;  far  of  the 
judge  who  shall  have  ascertained  a  compensation  thus 
at  hazard   it  must  be  mpst  truly  said  Hcct  mqutm 
ttttwmt  haud  aywtxfuit.   It  is  not  necessary  to  decide 
npon  the  third  objection,  as  it  depends  very  much  on 
the  first,  and  as,  also,  the  one  or  the  other  being  snf* 
fident,  the  verdict  tnqst  be  set  aside.    As  to  the  other 
objection,  the  10th  section  of  the  statute,  in  terms,  di* 
recta  the  jury  to  award  a  sum  to  be  ascertained  for 
ihe  possession  and  u*^  of  the  ground,  during  the  time 
for  which  the  same  shall  be  required  for  the  public  ser- 
vice, to  the  several  persons  interested  therein,  and  to 
*taa  the  stupe  ought  to  be  paid,"    And  although  in 
this  instance,  the  warrant  to  the  sheriff  to  summon  a 
jury  specifies,  as  it  ought  to  do,  the  several  lands  taken 
for  government,  and  the  persons  to  whom  they  belong'; 
and  although  it  expressly  states,  on  the  face  of  it,  that 
the  land  for  which  this  compensation  was  to  be  given, 
*a3  held  under  lease  froit)  the  Bishop  bf  Winchester, 
w  that  it  appears  that  several  persons  were  interested 
ia  Ihe  sum  to  be  ^warded,  yet  the  jury  have  found  a 
compensation  for  the  plaintiff'  onty  for  his  own  use, 
FJthout  either  compensating  the  Bishop  of  Wincluttcr 
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for  his  interest  therein,  or  providing  for  the  payment 
of  the  rent  which  may  become  due  to  him.  And  is 
the  length  of  the  term  is  no  where  staled,  itctnnot  ap- 
pear with  certainty  that  the  jury  have  duly  considered 
the  nature  of  the  interest  of  the  Bishop  of  Winchester; 
and  so  it  cannot  be  said  that  they  have  abstained  from 
awarding  any  thing  to  him,  because  the  interest  which 
he  may  have  is  so  small  or  so  remote  as  to  be  of  do 
value.  I  admit,  indeed,  that  if  the  reversion  of  the 
bishop  was,  as  is  supposed  in  the  argument,  a  reversion 
after  a  very  long  term,  it  would  be  very  difficult  to 
assess  a  sum  which  should  bean  adequate  compensa- 
tion. However,  even  on  this  supposition,  a  compensar 
tion  to  be  paid  in  the  form  of  an  annual  rent  would 
at  least  secnre  to  the  reversioner  the  payment  of  that 
which  would  be  the  best  compensation  for  bis  interest 
be  it  what  it  may.  As  this  ipquisition  appears  to  us  not 
to  be  maintainable,  the  consideration  for  the  implied 
promise  of  course  fails,  and  the  plaintiff  cannot  sustain 
Jus  aqtion." 

Posts  a  to  the  depenbaict. 
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Baring    and  others    against    Christie,  in  Error. 

Nov.  28. 

No  double  costs  are  allowed  to  a  defendant  in  error  tvhenjvty- 
ment  is  given  for  him. 

"JJ PON  a  rule  to  shew  cause  why  the  master  should 
not  review  bis  taxation  of  costs,  and  allow  the  de- 
fendant his  double  costs,  under  the  statute  which  allows 
double  costs  to  defendants  in  error;*  the  plaintiffs  w 
error  had  commenced  an  action,  in  the  Common  Pkes, 
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tpoa  a  policy  of  insurance,  and  at  the  trial  before  Lord        1104. 
Alwnky  the  plai ntiffs  tendered  a  bill  of  exceptions.      i7Tm\ 
Whereupon  a  special  verdict  was  had  and  the  cause    •ndOtken 
was  brought  into   this  court  by  writ  of   error j  where    c*m»ti«. 
there  was  judgment  for  the  defendant  in  error,  who  was 
also  the  defendant  below.  And  the  question  was,  whe- 
ther the  defendant  in  this  case  was  entitled  to  double 
costs,  in  like  manner  as  a  defendant  in  error,  who  was 
plaintiff  below,  and   had  recovered  a  verdict  in  the 
court  below,  would  be  entitled  to  them. 

Gibbj,  for  the  plaintiffs  in  error,  shewed  cause,  and 
said  that  the  object  of  the  statutes  which  allowed 
costs  to  defendants  in  error,  was  to  prevent  unneces- 
sary delay  in  staying  execution  upon  judgments  be*  < 
low,  where  the  defendant  in  error  had  obtained  a  verr 
ict  below.  That  the  stat  3  Jac.  ],  c.  8,  (made  per- 
petal  by  3  Car.  c.  4,  s.  4,)  is  in  terms  that  "  no  exe- 
cution shall  be  stayed  or  delayed  upon  or  by  any  writ 
of  error  or  supersedeas  thereupon,  to  be  so  sued  for  the 
reversing  of  any  judgment  in  any  action  or  bill  of  debt 
upon  any  single-bond  for  debt,  or  upon  any  obligation, 
&c-  (specifying  the  particular  cases  to  which  that  act 
applies)  unless  the  person  in  whose  name  such  writ  of 
«ror  shall  be  brought,  with  two  sufficient  sureties,  shall 
first  be  bound  unto  the  party  for  whom  the  judgment 
"given,  by  recognizance  to  be  acknowledged  in#  the 
•^e  court,  in  doable  the  sum  adjudged  toberecovejed 
bj  the  former  judgment,  to  prosecute  the  said  writ  of 
trcor  with  effect,  and  also  to  satisfy  and  pay  if  the  said 
judgment  be  affirmed  or  the  writ  of  error  non-prossed, 
*U  sod  singular  the  damages  and  costs  adjudged  upon 
fb  former  judgment  and  all  costs  and  damages  to  be 
larded  for  the  delaying  of  execution."  So  the  stat. 
3#<n.VII.  c.  10,  and  12  Hen.  VII.  c.  2D,  which  giv# 
***»!  apply  jo  writs  *f  error  brought  by  defendants  be- 
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*«*•       low,  in  delay  of  execution.  He  cited  also  Bell  v.  Paffc,-# 
*4«i*o      and  added  that  by  IS  Car.  11.  flat,  t,  c.  t,  *lf  any 
rod  Oihcrt    prosecute  a  writ  of  error  for  reversal  of  any  judgment 
Csamn .    after  verdict  in  the  courts  of  Westminster  and  die  judg- 
ment is  affirmed,  they  shall  pay  doable  costs.    And 
by  8  and  9  W-  Hf.  c.  11,  after  judgment  for  the  de- 
fendant below,  if  the  plaintiff  bring  error,  ibe  defendant 
shall  have  judgment  for  his  costs.  To  which  is  added, 
in  a  note  in  Bacon's  Abridgment,  \1§t,viAAl.  page 
65,  error  G.M  "  But  not  for  double  costs,  for  this  shall 
pot  be  presumed  merely  for  delay,  since  the  plaintiff 
keeps  possession  of  nothing  by  his  writ  of  error." 

Lord  ELLiHBoftoveH.  "  How  can  the  other  side 
get  over  this— t for  defendants,  before  this  sftatnfie,  couU 
not  have  their  singic  costs  ?' 

Erskine,  contri,  said  that  the  writ  of  error  delayed 

the  defendant  below  in  his  judgment  and  execution  for; 

his  costs.  ' 

Rule  discharged;  no  double  costs 

allowed  to  the  defendant. 

The  King  against  James  Watson. — Nov.  24. 

Jt  corporation  living  lamds,  used  at  a  comma*  of  pasture  md 
stocked  by  such  resident  burgesses  as  think  jit ,  according  to  a 
certain  annual  stint  fixed  by  the  lect-jury,  and  for  which  the 

■    burgesses  who  stock  the  common  pay  19 1>  44.  per  annum,  to 

each  of  those  who  da  not ;  Held,  that  certain  residtnt  bur* 

gesses,   having  such  right  to  stock,  and  stocking  the  land, 

Jar  a  certain  year,  were  the  occupiers  of  the  land  as  tenants  in 

common,  and  were,  therefore  rateable  to  the  poor's  rate, 


•  *  There  the  pMntiff  recovered  a  vtvdkt  at  the  trial,  and 
had  judgment  in  C  jB.  and  upon  a  biA  of  exceptions  returned 
Mtbttkis.  court,  the  .ptuiiUtf  took  noshing  by  ins  writ,  and  it 
was  held  the  defendant  could  not  have  his  costs. — £  East.  49- 


WAtftOft» 
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in  rupcct  thertcf.    Q.  Whtthtr  a  mete  right  bf  common  in        ****» 
grm  u  raiaAle  f  the  Km* 

JAMES  Wation  appealed  to  the  general  quarter 
sessions,  held  the  13th  of  July,  1804,  for  the  bo- 
noogh of  Huntingdon,' against  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  St  Maty,  in  the  said  borough ; 
but  the  rate  was  confirmed,  subject  to  the  following 
case: — "The  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Huntingdon  are  the  owners  or  proprietors 
of  certain  large  tracts  of  land  within  the  said  borough, 
used  as  a  common  of  pasture,  and  stocked  by  such  re- 
sident burgesses  of  the  said  borough,  in  right  of  their 
burgbership,  as  think  proper  to  stock,  according  to  a 
stint  annually  fixed  by  the  leet jury,  who  are  burgesses 
of  the  said  borough  under  the  controul  of  the  mayor, 
for  the  time  being;  part  of  which  lands,  namely,  the 
mUl-common  and  pits,  are  in  the  parish  of  St.  Mary, 
in  the  said  borough,  and  part  in  other  parishes.  That 
no  part  of  thesaid  commons  were  ever  assessed  to  the 
poor's  rate;  that  there  are  about  80  resident  burgesses 
who  have  rights  of  common,  seme  of  whom  stock  to 
the  fall  of  their  rights,  others  partially,  and  some  do 
not  stock  at  all,  but,  in  the  latter  case,  receive  an  an- 
nual payment  of  IQs.  4d.  in  lieu  thereof,  which  is  paid 
by  them  who  stock;  that  Edmund  Homon,  Rebecca 
fhompton,  and  Charles  Gamer,  the  persons  named 
ia  the  notice  of  appeal,  are  burgesses  having  right  to 
stock  the  common,  and  who  did  stock  in  the  course 
of  the  year  I  y04. 

Gibbs  and  Wilson',  in  support  of  the  rate,  con*, 
tended  that  this  right  ot  stocking  the  common  was  a 
mere  right  of  common  in  gross,  not  appurtenant  to  any 
lands,  and  therefore,  was  not  rateable  to  the  poor's 
fate,  for  there  was  no  instance  in  any  part  of  the 
kingdom  of  a  rate  upon  a  mere  right  of  common* 
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1304.  And  they  urged  many  arguments  to  shew,  that  a  com- 
mon in  gross  could  not  be  rateable.  For  the  common 
lands  might  extend,  as  in  this  case,  over  several  pa- 
rishes, and,  if  the  right  of  common  was  rateable,  it 
ought  to  be  rated  in  each  parish ;  but  the  value  of  such 
a  right,  when  so  divided,  would  be  too  small  to  be 
*rorth  rating.  That  though  a  CattUgatc  is  said  in  | 
some  cases  to  be  rateable,  yet  this  right  bears  no  re- 
semblance to  it,  for  a  Catttegate  is  a  tenancy  in  com- 
mon. That  it  does  not  appear  that  the  parties  not 
rated  are  resident  in  the  parish  of  St.  Mary;  for,  al- 
though they  are  burgesses,  yet  the  Borough  compre- 
hends another  parish.  That,  upon  the  same  principle, 
that  this  right  of  common  is  rateable,  a  right  of  far- 
barjf,  or  of  getting  sand  on  a  common  must  be  rale* 
able*  That,  it  was  not  necessary  to  say  whether  the 
corporation  might  be  rated  or  not ;  but  that,  if  any 
party  should  be  rated,  it  must  be  the  corporation, 
since  they  are  the  owners  and  proprietors  of  the  land 
and  soil  of  the  common  fields,  and  the  right  of  stock- 
ing the  common  being  merely  by  their  permission,  and 
so  constituting  no  tenancy,  it  was  as  land  of  which 
the  owner,  having  no  tenant,  must  be  presumed  to 
occupy  it  himself,  and  is  therefore  according  to  the 
case  of  the  King  v.  Gardiner,1*  rateable  for  it  himself. 
That  these  persons  could  not  bring  an  action  of  tres- 
pass for  any  injury  done  to  the  land,  and,  therefore, 
could  not  be  said  to  be  the  occupiers  of  it.  That  the 
statute  of  the  43d  Eliz.  imposes  the  rate  on  the  oc- 
cupiers of  the  land.  And  they  resembled  this  case  to 
tbe  case  of  the-  Kiiig  v.  Jollifft,^  in  which  a  waj/  leave 
being  a  mere  easement,  was  held  not  to  be  rateable; 
and  they  distinguished  it  from  the  case  of  the  King  v. 
Bcll,%  because  there  the  party  had  inclosed  the  my 
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teau,  and  possessed  it  as  occupier,  so  that  it  was  ttot  a        **<>*- 
mere  easement,  but  a  possession  of  the  lands.  The  Kino 

Erskine  and  Best,  G.  N.  contra,  cited  the  case  of    Watso*, 
the  King  v.  Abtravon*    as  in  point,  but  Lord  El- 


*  The  above  case  of  the  King  v.  the  Inhabitants  ofAberavon 
was  decided  this  term.  The  case  was  as  follows :  Glamor- 
ganshire, Michaelmas  Quarter  Sessions,  1803 — David  Jones, 
appellant,  v.  the  Churchwardens  and  Overseers  of  the  Poor  of 
the  Parish  of  Abcravon,  respondents. — Case:  The  parish  and 
ttwn  and  borough  of  Aberavon,  in  the  county  of  Glamorgan , 
are  co-extensive ;  they  have  church-wardens  and  overseers  ap- 
pointed in  the  common  way  like  all  other  parishes  ;  the  port- 
reeve, aldermen,  and  burgesses  of  which,  some  of  the  latter 
reside  within  the  borough  and  parish,  some  without  the  bo- 
rouga  and  parish  in  the  neighbourhood,  and  others  live  in 
different  other  parts  of  the  principality  and  kingdom,  are 
*i*a  in  fee,  in  their  corporate  capacity,  of  certain  inclosed 
knds  to  the  amount  of  acres,  and  they  arc  also  in  like 

owner  seised  of  two  or  three  hundred  acres  of  uninclosed 
a&rsh  lands,  called  Aberavon  Marsh,  and  of  about  one  hun- 
dred acres  of  mountain;  the  marsh,  is  worth  about  8s.  an 
acre  and  the  mountain  is  worth  about  five  shillings  an 
acre;  the  inclosed  land  is  annually  parcelled  out  between  the 
resident  burgesses  who  occupy  the  same  as  tenants,  paying  cer- 
tain specific  rents,  according  to  the  size  and  value,  to  the  cor- 
poration ;  these  inclosed  lands  are  charged  to  the  burgesses, 
tbe  renters,  in  the  rate,  as  occupiers  in  proportion  to  their 
several  rents;  and  divers  burgesses,  as  occupiers,  pay  the  poor- 
rUes,and  also  the  land-tax,  to  which  the  inclosod  lands  is  also 
Wed  in  the  poor-rate.  The  inclosed  lands  arc  charged  as  un- 
der:—h  The  burgesses  lands"  (which  covers  the  S  columns  in 
the  other  part  of  the  rate,  reserved  for  landlord,  tenement,  and 
occupiers,)  "Pollard  Jones,  valuation  21.  8s.— l6s.— The 
Corporation  have  not  any  live  stock,  by  which  means  they  can 
rccapy,  nor  any  personal  chattels  except  their  maces  and  hal- 
krts.    The  uninclosed  marsh  and  mountain  have  never  been 


in*       ^NBOjtauoH,  C.  J.  observed  "  thtf  the  furthest  the 
^^7^    court  went,  in  th^  case,  was  *q4?9W*  tfiat  laud  ww 
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charged  with  either  land-tax  or  poor  rule,  they  araoccupied  a* 
common  land  by  the  individual  burgesses  or  their  widows,  who 
are  resident  and  keep  stock  to  occupy ;  but  those  burgesses 
who  have  not  any  stock,  or  are  now  resident,  do  not  receive 
any  benefit  from  the  same.  The  burgesse*  do  not  permit  any 
persons  but  burgesses  or  their  widows  to  claim  a  right  of  pas- 
turage on  these  unincloaed  lands ;  but  they  suffer  some  poor 
persons,  by  way  of  clarity,  and  in  the  ease  of  the  parish  who 
arc  residents,  not  being  burgesses,  to  depasture  ;  of  those  who 
depasture,  every  person  occupies  according  to  the  quantity 
of  his  stock,  so  that  otic  occupier  may  have  18  head  of  cat- 
tle and  1QO  sheep,  there  being  no  limitation  ;  and  another  not 
more  than  one  cow,  •  or  one  horse,  pr  even  one  sheep.  In  a 
rate  made  for  the  relief  of  the  poor  in  the  town  and  bo* 
rough  of  Aberavon  on  the  Uthof  July,  13039  tbt  uninclosed 
marsh  and  mountain  lands  are  .as  u,sual  left  out,  aod  D. 
Jones  gave  the  following  notice  of  appeal  against  that  rate : 
"  Glamorganshire — to  the  church- wardens  and  oversea"  of  the 
poor  of  tbe  parish  of  Abcraxan,  in  the  said  county,  and  also 
to  the  portreeve,  aldermen,  and  burgess**  of.  the  town  and 
borough  of  Abcravou,  in  the  said  county,  and  to  .each  of. them* 
take  notice  that  I  will,  at  the  next  general  quarter  sessions  of 
the  peace,  to  be  held  in  and  for  the  said  county,  lodgpand 
prosecute  an  appeal  against  the  present  subsisting  rate  or  as* 
sessment,  made  for  the  relief  of  the  poor  within  tbe  said  parish 
of  Aberaxon,  in  the  said  county,  and  my  reasops  for  Wgin£ 
and  prosecuting  my  said  appeal  are  as  follows,  (that  is  to  ssy) 
because  you  have  omitted  to  rate  or  assess  in  the  said  rate  or 
assessment  all  the  marsh  lands  in  the  said  parish  of  Jb&aw** 
called  Jberavon  Marshes  ;  and  all  that  hill  or  mounjtaJn  called 
Aberavon  Hill  or  Mountain,  all  which  said  pre  reuses  are  id  the 
occupation  of  you  the  said  portreeve,  aldermen,  and  bur* 
gessasofthesaid  town  and  borough  of  Abtra&mf  in  the  said 
county ;  and  I  do  hereby  give  you  the  said  chjurch^vardew 
and  overseers  of  the  poor  of  the  said  parish  olAhervcofli  i*d* 
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rateable  in  some  persona/'    They  tben  contended  that.      1*°*« 
here!  though  the  property  in  the  land  was  in  the  cor-    The  Kino 


aid  county,  farther  notice  to  produce  on  the  trial  of  the  said 
appeal  the  present  $ ubsisting  poor- rate,  made  for  the  relief  of 
the  poor  within  the  said  parish  of  Aheravon,  in  the  said  county, 
dated  the  26th  day  of  Sept.  1803,  D.  Jona."— This  notice 
was  served  on  the  church-wardens  and  overseers  of  the  poor* 
and  on  the  portreeve,  aldermen,  and  one  or  two  of  the  prin- 
cipal burgesses,  so  that  it  was  admitted  to  have  been  good 
service  on  the  corporation  in  their  corporate  capacity,  and  it 
vras  abo  admitted  to  be  well  served  on  the  overseer  of  the 
poor>  the  portreeve  being  the  then  overseer  of  the  poor  ;  but 
the  majority  of  the  resident  burgesses,  and  other  person*  who 
*ere  occupiers,  of  the  said  unincloscd  lands  were  not  served, 
and  a  number  of  out-dwelling  burgesses  within  the  said  county 
and  the  jurisdiction  of  the  court  were  pot  served.  This  ap- 
peal came  on  to  be  heard  before  the  justices  at  the  Michaelmas 
quarter  sessions  for  the  county  of  Glamorgan,  and  the  ques- 
tion before  the  court  was,  1st,  whether  these  uninclosed  lands 
should,  under  the  circumstances  of  the  occupation,  be  rated 
at  all ;  secondly,  whether,  if  they  were  rateable,  the  port- 
fevc,  aldermen,  and  burgesses  were  to  be  considered  ns  oc- 
cupiers, and  to  be  rated  as  such,  and  notice  of  appeal  to  them, 
in  their  corporate  capacity,  was  sufficient ;  or  whether  tho 
SMeraland  respective  burgesses  and  other  persons,  who  were 
the  actual  occupiers,  were  not  the  persons  to  be  rated, 
and  that  in  proportion  to  their  several  and  respective  slocks, 
and  if  such  persons  were  to  be  rated,  whether  the  court  could 
<pts&  or  amend  the  rate  without  such  persons  first  having  notice 
Uflder  the  statute  of  4-1  Ceo.  III.  entitled  an  act  for  the  better 
collecting  of  rates  made  for  the  relief  of  the  poor  ;  cap.  23,  s. 
*>♦  which  they  bad  not.  The  court  of  quarter  sessions  quashed 
die  rate,  subject  to  the  opinion  of  his  Majesty's  court  of  K.  B. 
upon  the  above  case.  Wood,  Clerk  of  the  Peace. 

I  beaTd  only  part  of  the  argument  and  was  absent  in  the 
court  of  Exchequer,  when  it  was  decided  ;  but,  in  this  case, 
Lawkrhck,  J.    read  bis  note  of  it  to  the  following  effect : 


vertm 
—     Watsoju 
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**>*-  poration,  yet  these  persons  had  the  beneficial  occupa- 
tion, the  manner  of  which  was  to  be  settled  by  the 
leetjury* 

Lawrence,  J.  "Mast  not  trespass  be  brought  bv 
the  persons  in  possession,  and  is  not  occupati <m  pos- 
session ?  If  these  persons  are  the  occupiers,  does  not  tliat 
shew  that  the  corporation  cannot  maintain  trespass, 
without  joining  these  occupiers,  at  least  ?'* 

Best,  "  This  right  is  a  tenement:  a  common  in 
gross  is  a  tenement  so  as  to  confer  a  settlement,  and 
k  therefore  capable  of  some  Bort  of  occupation ;  and 
these  persons,  though  they  may  not  be  capable  of 
maintaining  trespass,  may  yet  have  an  occupation 
of  such  a  sort  as  to  be  rateable  in  respect  of  it.  The 
personal  residency  does  not  come  in  question  here,  for 
tithes,  with  respect  to  which  there  is  no  personal  oc- 
cupation by  residence,  are  rateable.  Whether,  there- 
fore the  parties  can  maintain  trespass  may  not  be 
material ;  they  may  at  least  maintain  some  other  ac- 
tion to  vindicate  their  right." 

Lawrence,  J*  "  Does  it  not  shew,  if  they  cannot 
maintain  trespass,  that  they  are  not  occupiers ;  aod> 


"  The  court  was  of  opinion,  that  there  was  a  considerable 
quantity  of  land  which  ought  to  be  rated,  and  that,  for  want 
of  its  being  so  rated,  the  court  of  quarter  sessions  did  right  in 
quashing  the  rate.  On  that  ground,  therefore,  this  court 
confirmed  the  order  of  sessions."  He  afterwards  added, 
•*  In  the  case  of  the  King  v.  Aberavon.  We  did  not  decide, 
that  the  burgesses,  there,  were  liable,  but  we  only  *aid,  the 
sessions  have  quashed  a  rate ;  in  that  rate,  there  appears  a 
large  tract  of  land  which  ought  to  been  rated,  as  to  some  one 
or  other.;  and,  therefore,  we  cannot  say  that  the  quarter 
sessions  have  done  wrong,  in  qua&hiiig  the  rate  :  but  we  did 
not  saj*  who  ought  to  be  rated/' 
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if  occupation  means  the  same  as  possession,  is  it  not  a        **°* 
very   material  question  whether  they  can   maintain    The  £■*• 
trespass,  as  for  an  injury   done    to   the  possession  ? 
Tithes  are  rateable  by  the  express  words  of  the  statute; 
and  the  owner  is  made  rateable,  as  the  occupier,  by  the 
statute." 

Loan  Ellenborough,    C.  J.    in   delivering  the 
judgment  of  the  court, xt  all  the  cloud  and  obscurity 
which  has  been  thrown  over  this  case,  all  the  difficulty 
in  which  it  has  been  involved,  has  arisen  merely  from 
a  misconception  of  the  proper  nature  of  the  right 
which  these  persons  have ;  from  the  fallacy  of  consi- 
dering this  as  a  mere  right  of  common  in  gross.     la 
fact,  however  it  is  no  such  thing.    The  corporation 
are  the  owners  of  the  land  on  which  this  right  is  exer- 
cised.   They  annually  dolie  out  the  occupation  of  it. 
according  to  a  certain  stint  fixed   by  the  leet,  to  the 
burgesses,  who  are  resident  and  think  proper  to  stock 
it.   Such  of  them  as  do  not  occupy,  that  is  to  say,  do 
sot  stock  it,  have  a  compensation  of  19s.   4d.  each 
paid  to  them  by  the  rest.     In  other  words,  the  whole 
uomberof  resident  burgesses  are  entitled  to  the  occu- 
pation ;  but  as  they  may  vary  in  number,  it  becomes  ne- 
cessary  to  ascertain  annually  in  what  manner  each 
shall  occupy  it,  so  as  to  render  it  mutually  beneficial 
to  all.    What  is  there,  then,  to  distinguish  this  from 
any  other  mode  of  occupation   of  lands?  May,  under, 
this  view  of  the  case,  they  can  maintain  trespass  for, 
any  injury  to  their  possession,  subject  to  a  plea  in  abate- 
ment if  all  do  not  join.    Their  occupation  of  this  laud 
is  not  a  mere  right  of  common,  but  an  actual  occu- 
pation of  the  land  in  common,  and  they  arc  tenants  in 
common,  and  are  rateable  as  such.     Common  of  pas- 
ture has  been  considered  as  if  it  is  incapable  of  being 
rated ;  and,  as  there  is  no  instance  of  such  a  rate  being 
ever  made,  it  may  form  a  strong  presumption  that  it 
«  not  rateable ;  but  be  that  as  it  may,  here  isao  actual 


tyAT§or. 
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1804.  occupation  of  pasture  land  in  common  capable  of  bong 
-^  KxK0     locally  ascertained.     It  is  a  beneficial  occupation,  too, 

ver$ui  of  which  the  value  is  ascertained,  inasmuch  as  those 
who  occupy  pay  a  rent  for  it  to  those  who  do  not ;  whe- 
ther they  pay  sufficient  to  make  it  an  object  of  taxa- 
tion to  the  poor's- rate  is  a  matter  for  consideration  be- 
low. We,  however,  cannot  say  that  a  rent  of  10s.  4d. 
is  not  a  matter  fit  for  a  rate.  These  persons  are  the 
occupiers  of  the  land,  and,  as  such,  are  rateable. 

Grose,  J.  "  The  question  is,  whether  the  occupier  of 
certain  pasture  lands  and  common  fields  are  to  be  rated 
for  those  lands  which  they  so  occupy,  under  the  parti- 
cular circumstances  of  this  case.  Now  the  land,  here, 
is  a  common  which  belongs  to  the  corporation.  This 
is  divided  out  annually  amongst  the  resident  burgesses, 
to  be  occupied  by  tbem,  according  to  a  certain  stint, 
which  is  fixed  by  the  leet  jury.  These  persons^  then, 
are  nothing  more  or  less  than  tenants  in  common,  nod 
thus  are  in  possession  of  the  land  which  belongs  to  the 
corporation,  Have  they  or  not  any  thing  in  the  parish 
which  is  of  worth  to  be  rated  to  the  poor?  The  case 
answers  that,  for  it  shews  that  it  is  worth  at  least  1(K 
*4d.  per  annnm.  They  have  then  a  local  and  benefi- 
cial occupation,  and  the  question  is  resolved  simply 
into  this,  whether  land  of  which  there  is  a  local  and 
beneficial  occupation  ought  to  be  rated  f%* 

Lawkenck,  J,  "  I  am  of  the  same  opinion.  The 
question  is,  whether  these  persons  are  to  be  considered, 
during  the  year,  occupiers  of  the  land.  This  land  in- 
deed belongs  to  the  whole  corporation  as  owners,  but 
the  resident  burgesses  are  entitled  to  have  it  divided 
amongst  ihem  annually,  and  that  division  becomes  ne- 
cessary to  be  made  every  year,  from  the  number  of 
persons  who  are  resident  burgesses  constantly  varying. 
As  to  there  being  an  action  of  trespass  to  be  brought 
by  the  occupier  of  the  land,  f  thought,  that  a  consider- 
able concession  was  made  in  the  argument,  when  it  was 
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said,  that  the  corporation  could  maintain  trapau;  for  i*w- 
that  was  admitting  that  these  persons  were  not  occupi-  tuKi** 
era,  but  that  the  corporation  was  the  tenant  and  occupier 
of  the  land.  Tithe  is  also  an  incorporeal  hereditament, 
Jet  a  person  may  maintain  trespass  for  taking  it  away,  aa 
trapau  de  bonis  asportatis,  when  it  is  severed  from  the 
land;  but  I  do  not  know  that  a  person  who  has  an  in- 
corporeal hereditament  as  a  mere  right  of  common, 
could  maintain  trespass.  In  this  case  the  parties  may 
maintain  trespass  for  an  injury  to  the  lands,  during  the 
year  for  wnicb  their  stint  is  fixed.  As  to  whether  a 
mere  incorporeal  hereditament,  such  as  a  right  of  com- 
mon in  gross,  is  rateable,  that  may  raise  a  question  of 
loae  importance." 

Lb  Bla  nc,  J. "  See  the  situation  in  which  these  per* 
sons  stand.  Here  is  a  common  field,  a  quantity  of  land 
which  belongs  to  the  corporation,  How  is  it  enjoyed? 
Not  by  the  corporation  in  their  corporate  capacity,  but 
every  year  there  is  a  calculation  made,  and  it  is  parcel- 
led out  by  the  leet-jury  according  to  what  proportion 
it  shall  he  occupied  by  the  resident  burgesses ;  for  as  the 
number  of  resident  burgesses  must  vary,  it  is  necessary 
to  say  what  number  of  persons'  stock  this  land  will  carry 
uch  year.  The  fee  in  the  land  is  vested  in  the  (Corpo- 
ration, as  h  body,  for  the  benefit  of  the  resident  burges- 
iei,  and  they  are  the  occupiers  of  the  land.  According 
to  this  construction  of  the  case,  it  steers  clear  of  all  the 
difficulties  proposed  to  us,  in  the  argument,  as  to  the 
rating  of  an  incorporeal  hereditament,  such  as  a  mere 
right  of  common  extending  over  lands  in  different  pa- 
rishes. There  may  be  a  difficulty  in  rating  to  great  a 
number  of  persons  as  neiay  be  entitled  to  such  a  right, 
but  here  the  parties  have  the  beneficial  use  of  the  lAhdj, 
daring  the  year,  and  they  have  at  the  same  thfte,  if  I 
may  so  call  it,  an  equitable  estate  in  the  whole  tfthe 
lauds." 


14* 
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-  Bt  tub  court. a  The  rate,  not  to  be  quashed,  jral 
to  be  amended  by  inserting  the  names  of  the  above 
three  persons  who  are  not  rated* 


3ur  parte 
Saunders. 


Ex  parte  W.  Sab  n  debs.— Naa.  27  • 

Application*,  upon  special  circumstances,  to  be  admitted,  an 
attorney  must  be  made  by  petition  to  thejudgest  at  the  trea* 
.  sury-chamber%  and  not  by  motion  to  the  court.  But  under 
statute  SJCtoJIL  c.  90, s.  3 1 « where  am  attorntyhas  disoonti* 
nued  practice,  and  is  therefore  struck  of  the  rolls  t  for  not  pay- 
ing  the  certificate  duty9  he  must  apply  by  motion  to  the  court , 
and  state,  upon  affidavit,  hew  he  has  employed  his  time  during 
the  interval  of  his  suspension  from  practice.  In  all  suck 
cases  the  court  will  impose  some  penalty. 

A  BBOTT  applied  to  the  court  for  a  rule  to  shew  cause 
why  one  Saunders  should  not  be  admitted  an  attor- 
ney. He  had  before  applied  in  the  usual  way  to  one  of 
the  judges,  to  Le  Blanc,  J.  at  chambers,  who  enter- 
taining some  doubts,  on  his  case,  a  petition  was  pre- 
pared and  presented  totbejudges,  at  the  treasury-cham- 
ber. This  petition,  with  all  the  affidavits,  were  put  in- 
to the  hands  of  a  person  in  the  treasury -chamber,  and 
were  accidentally  lost.  He  now,  upon  an  affidavit  of 
this  fact,  and  stating  also  that  he  could  not  procure 
a  new  affidavit  of  service,  applied  to  this  court  for  re- 
lief, and  to  permit  his  case  to  be  inquired  into,  and  that 
he  should  be  admitted. 

.  Le  Blanc,  J.  "  I  remember  the  case  well,  I  wasof 
opinion  that.be  was  not  entitled  to  be  admitted.  I  af- 
terwards mentioned  it  to  the  jndges^  who  were  of  the 
same  opinion,  and  desired  that  a  petition  might  be  pre- 
sented. It  was  so  presented,  and  the  judges  were  of 
tlje  same  opinion.  If  he  had  any  right  to  be  admitted, 
I -could  furnish  him  with  the  dates  and  minutes  of  the 
papers  which  are  lost,  and  I  believe  he  will  suffrr  no- 
thing from  the  loss  of  his  original  affidavits. 
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frftCirofct  then  direct^  tblft  +  pt^^  mm. 

pawled  in  the  usual  way,  at  Cbe  tfwmry-ebtmber.    .  e.^** 

In  another  case,  Espiname  moved,  upon  the  last  act 
of  parliament  hn posing  duties  on  attorneys,  S?  Geo.  HI. 
c.  90,$.  31 , that  an  attorney  should  be  readmitted,  upoti 
payment  of  the  arrears  due  for  annual  licenses  during 
sacb  time  as  he  had  discontinued  from  practising.  He 
produced  an  affidavit  of  the  attorney  himielf  stating, 
that "  be  had  been  admitted  on  the  1 1  th  of  J  line,  1 796, 
and  had  practised  and  regularly  taken  out  his  certifi- 
cate from  that  time  till  1803,  when  he  discontinued 
practice,  and  neglected  to  take  out  his  certificate.  That 
his  reasons  for  so  doing  were,  that  his  father  having 
tamed  on  trade  for  several  years,  died,  and  he  then 
intended  to  go  into  trade;  and  he  so  discontinued  prac- 
tice solely  for  the  reasons  above  assigned1,  and  not 
through  any  fear  of  censure,"  &c.  The  Couet  requir- 
ed this  affidavit  to  be  made,  in  order  to  know  what  the 
attorney  had  been  doing  in  the  mean  time,  and  novt 
observed  that  the  affidavit  did  not  state  in  what  manner 
be  had  employed  his  time;  Es?inasse  stated  that  he 
had  been  doing  nothing,  and  that  he  did  not  enter  into  ■ 
trade,  as  be  had  intend*). 

By  the  Cor  it  T.  The  act  requires  that  We  should  fit 
tome  penalty.  Let  him  pay  the  arrears  of  the  duly 
51.  sod  also  6L  by  way  of  penalty. 

Guilliam  against  Babnett,  Gent,  one,  &o. 

Nov.  28. 

Wltrt  an  attorney  had  wholly  prepared  and  signed  a  bond  to 
pay  money  to  his  client f  upon  a  wrong  stamp,  he  was  compels. 
ei  upon  motion  to  put  a  proper  stamp  upon  it ;  but,  though 
the  only  subscribing  witness  was  his  own  servant,  at  the 
-time  if  {ha  «K€u4*nf  the  court  refused  to  compel  him  to 
admit  the  execution  of  the  bond9  he  swearing  that  he  did  not 
then  know  where  such  witness  resided* 
v  8 
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JN  an  actio*  of  debt,  ;u£oa  a  bond  given  by  the  .&<- 
^KUA      .    fondant,  as  obligor,  to  the  plaintiff,  a  rulfc  wai  ob- 
twmii       tamed  to  shew  cause  why  the  defendant  should  not 
BiunjtfT.    procure  the  proper  stamp  to  be  affixed  to  the  bond* 
and  why  he  shpuld  not,  upon  the  trial  pf  the  cause, 
admit  the  execution  of  the  same.    "  This  was  obtained, 
upon  an  affidavit,  that  the  bond  appeared  to  be  exe- 
cuted by  the  defendant,  and  was  attested  by  one  S. 
W.  who,  at  the  time  of  the  execution  thereof,  was  a 
'servant  to  the  defendant  and  a  person  of  whom  the 
plaintiff  had  no  knowledge,  and  that  the  bond  was 
wholly  prepared  by  the  defendant.    Upon  shewing 
cause,  Barnett  swore   that  the   subscribing  witness 
to  the  bond  had  quitted  his  service,  and  he  did  not 
then  know  where  she  lived. 

Lord  Ellenborough,  C.  J.  "  He  is  liable  to 
put  the  proper  stamp  on  the  bond ;  for  in  Cogg$  «. 
Barnard,*  it  is  laid  down,  a  mere  volunteer  is  liable 
for  any  loss  which  accrues  through  his  own  gross  neg- 
ligence, and  nobody  $gn  say  that  an  attorney  is  not 
guilty  of  gross  negligence,  if,  in  his  own  case,  heneg- 
.  lects  to  put  such  a  stamp  upon  the  bond  as  will  make  it 
an  available  security.  ,  With  respect  to  the  ether 
part  of  the  rule,  he  denies  that  he  is  now  acquainted 
with  the  residence  of  the  witness."  , 

The  rule  ab*Qluti,  as  to  putting  a  proper 
stamp  upon  the  bond. 


r . 


Wood  dgainst  Jenkins.*- Not>.  28. 

If  the  affidavit  ofdQ,  to  hold  to  bail,  omit*  wholly  to  negative 
the  tender  of  the  defy  i*  bank-notes,  the  defendant  is  enti- 
tled to  be  discharged  vpon^jfag  common  tail  t  but  a  mere 
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dip  #r  defect  in  the  manner  of  denying  such  a  tend*  <r 
\byatatute4Sd  Geo.  IIL  c.  1*. 


W 
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T)  BADER  obtained  a  rule  to  shew  cause  why  the    Jmtivi* 

defendant  should  not  be  discharged  out  of  custody 
upon  filing  common  bail,  for  a  defect  in  the  affida- 
vit of  debt,  in  order  to  hold  the  defendant  to  bail* 
The  defect  was  that  the  plaintiff  bad  wholly  omit- 
ted to  swear  whether  the  defendant  had  or  had  not 
made  a  tender  of  the  amount  in  bank-notes.  This 
be  contended,  was  not  cured  by  the  clause  in  the 
recent  statute  of  the  43d  Geo.  III.  c.  J  8,  which  on- 
ly goes  to  aid  any  defect,  in  such  part  of  the  affida- 
vit as  negatives  or  is  intended  to  negative  the  tender 
of  bank-notes.  , 

Wig  ley,  contri. 

Lord  Ellbnbobotjgh,  C.  J.  "Certainly  the  act 
was  intended  to  cure  slips  in  the  expression  of  sucU 
parts  of  the  affidavit  of  debt,  as  were  applied  to  the 
tender  of  bank-notes,  and  not  to  help  a  total  omis* 
eon ;  for  that  would  be  to  repe%i  the  clauses  of  the 
former  acts. 

RULE   ABSOLUTS. 


Preston  fend  Others  against  Stratton  and  ano- 
ther.—Nor.  S8. 

Evidence  of  fact*  arising  abroad  art  not  evidence  to  be  refer- 
red to  the  county  in  England  where  the  venue  it  laid,  so 
ae  to  satisfy  the  undertaking  to  give  evidence  in  that  county 9 
upon  bringing  back  the  venue;  and  the  case  qfGerrard  ». 
DeRobeck,  I  H.  BL  282,  has  not  since  been  acted  upon* 

QN  a  role  to  shew  cause,  why  the  venue  in  this    P»«tro» 
cause  should  not  be  brought  back  to  Norfolk,  and    f,}^^*, 
the  rule  for  changing  the  venue  from  Norfolk  to  Lou- 
th* be  discharged,  it  appeared  oi  the  affidavit  tf 
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i«H.  +i*  of  the  plaintiffs,  that  the  kctioii  was  bronghl 
PmMtoN     originally  on  an  agreement,  for  freight  and  demur* 

vtrtv  rage  on  n  charter-party,  dated  at  Londim  in.  3%; 
juim.  lgos^  and  entered  into  between  the  agent  for  the 
,  plaintiffs  and  the  agent  for  the  defendant,  whereby 
it  was  agreed  that  the  plaintiffs7  ship,  the  tkdee,  ol 
Yarmouth,  should  proceed  to  P.etersburgh,  and  there 
take  in  a  lading  for  (he  defendants.;  and  it  was  agreed 
that  fifty  days  should  be  allowed  for  demurrage  al 
Petersbnrgh  and  London.  The  defendant  had  sworn 
that  the  freight  was  paid  on  the  ship;  and  the  only 
question  in  the  cause  now  was,  what  was  due  for  de- 
murrage v/hich  arose  At  London  ?  The  plaintiff  stated 
in  his  affidavit  that  ttie  vessel  went  her  voyage,  that 
she  loaded  at  Peter&burgh,  and  was  detained  by  the 
defendant's  factors,  or  their  agent,  thirty-fire  days, 
juid  that  the  said  factors  signed  a  certificate  indorsed 
on  the  said  charter-party,  acknowledging  that  the 
paid  vessel  was  detained  in  loading  at  Petersbvrgh 
thirty-five  days;  that  the  several  circumstances  aforesaid 
are  material  tq  be  given  in  evidence;  but  that,  happen- 
ing or  arising  in  a  foreign  country,  they  could  not  un- 
dertake to  give  the  same  in  evidence  as  matter  arising 
in  any  county  in  England,  and  that  the  same  ship  be- 
longs to  Yarmouth,  and  is  registered  there ;  and  that 
the  three  plaintiffs  and  the  captain  of  the  ship  live 
at  Yarmouth  or  in  the  neighbourhood. 

Bkst,  G.  N.  for  the  plaintiffs,  cited  Gerard  v.  Dt- 
Robeck,f  in  which  it  was  held  that  evidence  of  a  con- 
tract made  at  Bour deans  would  be  good  evidence 
of.a  contract  where  the  venue  was  laid,  so  as  to  satisfy 
the  rule  which  reguires  that,  when  the  Venue  is 
brought  hack,  the  plaintiff  should  give  evidence  aris- 
*  ing  in  the  county  to  which  it  is  removed. 
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Le  Blanc,  J.  and  Lawrence,  J.  laidthey  thought- 
I  tat  case  had  never  been  acted  upon  since.     And 

Lord  Ellbnborough,  C.  J.  mentioned  a  case 
of  an  action  upon  a  bond  where  the  only  question 
arising  upon  the  pleadings  was  upon  the  proof  of 
i  set-off,  and  all  the  witnesses  lived  at  one  place, 
and  there  the  court  refused  to  change  the  venue. 
And  added,  that  it  would  be  best  to  adhere  to  the 
itrict  rule,  that  the  plaintiff  \$  entitled  to  lay  hia 
ffitit,  in  transitory  actions,  wherever  be  pleases,  un- 
less the  defendant  will  swear  that  the  cause  of  action. 
arose  in  another  county,  and  that  then  it  should  only 
be  brought  back  by  an  undertaking  to  give  mate- 
rial evidence  elsewhere. 

hcle  discharged,  venue  to  remain  as 
changed  by  the  first  rule  into  London. 


Maxwell  against  Skebeett. — Nov.  23. 

Aitmandofpiea  may  be  made  before  a  rule  to  plead  is  given. 
DULE  to   set  aside  proceedings  for  irregularity,  on     Masweu 
the  ground}  that  the  demand  of  a  plea  was  made    skebritt. 
before  the  rule  to  plead   was  entered,  and  after  the  ex- 
piration thereof  judgment  signed,  without  any  other 
demand  of  plea. 

Reader,  who  shewed  cause,  cited  the  ckurchtcar- 
itm  of  Edmonton  v.  Osbaldestone,  #  where  it  was  held, 
"that  a  demand  of  plea  may  be  made,  at  the  time  oP 
delivering  the  declaration. 

Marry  at,  contra,  contended  that  in  the  case  cited 
the  declaration  was  delivered,  the  plea  demanded,  and 
tde  rule  to  plead  entered  on  the  same  day;  but,  in  this  m 
case  the  demand  of  the  plea  was  indorsed  on  the  decla- 

*S  Tern*  Rep.  689. 
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***»       ration  and  the  rule  to  plead  not  entered  till  three  day 

Maxwell    afterwards ;  and  if  the  demand  of  plea  could  besomadei 

versus       would  give  in  effect  no  serviceable  notice  to  the  it 

fondant ;  for  it  was  of  ap  avail  without  a  rule  to  plead 

and  then,  in  order-to  know  when  he  was  bound  to  plead 

the  defendant  must  search  for  the  rule  to  plead  pro 

spectively,  or  rather  every  day  during  the  term. 

Lord  £llen borough,  C.J.  after  consulting  the 
master;  «  the  master  thinks  this  judgment  is  regular; 
though  in  the  natural  course  of  things,  it  should  have 
jeemed,  that  the  plea  ought  to  have  been  demanded 
only  after  the  rule  to  plead  had  expired. 

Rule  Discharged. 


Henry  Peirson  against  Robert  Vickeks  Anne  his 
Wife  and  others. — 28th  Nov. 

A.  devise*  all  kit  freehold  and  copyhold  estates  9  whatsoever,  situ- 
ate  at  E.  with  all  and  every  of  their  appurtenances 9  unto  B. 
and  to  the  heirs  of  her  body  lawfully  to  be  begotten,  whether 
sons  or  daughters ,  as  tenants  in  common,  and  not  as  joint  te- 
nants ;  and  in  default  of  such  issue  to  C.  andD.  for  life;  re- 
mainder to  trustees,  to  preserve,  «$*c-  remainder  to  all  and 
cvesy  the  child  and  children  of  C.  and  D.  whether  sons  or 
daughters  and  their  heirs:  held,  B.  took  an  estate  tail. 

*»»•»»     Q.ENTLE  MORRIS,  late  of  Belton,  in  the  county  of 
tocm*»  Lincoln,  deceased,  by  his  last  will  and  testament, 

In  writing,  dated  the  12th  day  of  October,  1789/  (duly 
executed  and  published  by  him  in  the  presence  of  and 
attested  by  three  credible  witnesses,  gave  and  devised 
all  his  freehold  and  copyhold  estates  whatsoever,  si- 
tuate at  Helton,  in  the  county  of  Lincoln,  which  copy- 
hold estate,  he  had  surrendered  to  the  use  of  his  will, 
with  all  and  ev£ry  their  appurtenances  unto  his  daugh- 
ter Ann  meaning  the  said  defendant  Ann  Vicktrs, 
and  to  the  heirs  of  her  body  lawfully  to  be  begotten, 
whether  tons  or  daughters,  as  tenants  in  common, 
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and  not  as  joint-tenants,  and  in  default  of  such  issue 
the  said  testator  gave  and  devised  the  said  hereditaments 
and  premises  to  hissisters,  the  defendants,  Mary  Vickers 
and  Jane  Preston,  for  their  joint  lives,  with  remain- 
der to  trustees  to  preserve  contingent  remainders  dur- 
ing the  lives  of  his  said  sisters,  and  from  and  after  the 
decease  of  either  *of  the  said  last  named  defendants,  t\ie 
said  testator's  sisters,  the  said  testator  gave  and  devise 
ed  the  said  hereditaments  and  premises  unto  all  and 
every  the  child  and  children  of  his  the  said  testator's 
said  sisters,  whe thee  sons  or  daughters,  and  their  heira 
and  assigns  for  ever  as  tenants  in  common,  and .  not  as 
joint-tenants.    That  the  said,  testator  died  soon  after 
making  his  said  will,  without  having  revoked  or  altered 
the  same,  and  upon  bis  death  his  said  daughter  Anne, 
the  above  named  defendant,  Anne  Vickers,  or  oer  hus- 
band, in  her  right  entered  into  the  possession  or  receipt 
of  the  rents  and  profits  of  the  said  freehold  and  copy- 
hold estates  of  the  said  testator,  devised  to  her  as  afore- 
said, and  hath  ever  since  been  and  now  is  in  the  enjoy- 
ment thereof.    That  the  said  defendants,  Mary  Anne 
Vickers,  Mary  Vickers,  Mary  Haider  by ^  John  Vickers^ 
JoAua  Vickers,  Elizabeth  Vickers,  Charles  Vickers,  and 
GcntleV^ickersMe  the  children  of  the  said  Anne  Vickcrs} 
the  said  testator's  said  daughter. 

That  the  said  Robert  Vickers  and  Anne  his  wife,  hav- 
ing been  advised  that  she  took  an  estate  ip  tail  gene- 
ral in  the  said  freehold  and  copyhold  premises^  in  the 
said  parish  of  Beltori,  under  by  virtue  of  the  said  willj 
they  the  said  Robert  Pickers  and  Anne  his  wife*  in  or 
as  of  Hilary  term,  in  the  4 1st  year  of  the  reign  of  hi* 
present  majesty  *  duly  suffered  a  common  recovery  of 
the  said  freehold  estate  and  premises  in  that  parish; 
and  by  certain  indentures  of  lease  and  release,  dated 
respectively  the  6(h  anil  7th  days  of  February,  1801, 
duly  executed  by  them  for  the  purpose  leading  or  de«* 
*'    .  26.  x  \  '    *     ' 
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18042       daring,  the  uses  of  such  recovery,  it  was  declared  and 

fiii***     agreed  that  the  said  recovery,    as  to  certain  parts  of 

vmtu        the  said  freehold  estate,  (comprehending  and  including 

those  parts  of  such  estates  which  are  theaubjectofthe 

suit  herein  after  mentioned,  and  upon  which  the  pre* 

sent  question  arises  should  enure  •>  such  persons  for 

such  estate  under  such  powers  and  in  such  manner  and 

form  as  the  said  Robert  Fickers  should  by  deed  or  will,  to 

he  executed  and  attested  in  the  manner  in  the  said 

release  mentioned,  direct,  limit,  or  appoint ;  and  in 

default  of  such  direction,  limitation,  or  appointment 

;  to  the  use  of  the  said  Robert  Fickers,  his  heirs  and 

assigns  for  ever. 

That  the  said  Robert  Vicktrt  having  been  also  ad- 
vised that  by  the  means  aforesaid  he  had  acquired  an 
estate  in  fee-simple,  or  a  power  of  couveying  an 
estate  in  fee-simple  in  such  of  the  said  devised  freehold 
premises  as  to  which  the  uses  of  the  said  recovery 
were  declared  as  aforesaid,  he  some  time  after  the 
suffering  of  such  recovery  entered  into  an  agreement 
in  writing  with  the  plaintiff,  Henry  Pierson,  for  the 
•ale  to  him  of  certain  parts  of  the  said  last  mentioned 
'  premises;  but  the  said  Henry  Pierson,  objecting  to  the 
title  of  the  said  Robert  Fickers  thereto,  and  contending 
that  the  said  Anne  Fickers  took  only  an  estate  for  life 
in  the  said  freehold  premises,  under  and  by  virtue  of 
the  said  will,  he  the  said  Henry  Pierson  exhibited  his 
bill  in  the  court  of  Chancery,  against  the  said  Robert 
Pickers  and  Anne  his  wife,  and  the  said  several  other 
parties,  defendants,  for  the  purpose  of  having  the  said 
agreement  carried  into  execution,  if  it  should  appear 
that  a  good  title  could  be  made  to  the  said  estate  and 
premises  so  contracted  for,  and  if  a  good  tide  could 
not  be  made,  then  to  have  the  said  agreement  delivered 
'upto>  be  cancelled  *  and  the  said  several  defendants, 
having  pat  ia  their  answer  to  the  said  bill,  the  tod 

d 
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cause  came  on  to  be  heard  before  his  honour  the  Mas- 
ter of  tbe  Rolls,  on  the  23d  day  of  December, .  ISO}, 
when  his  honour  was  pleased  to  direct  a  case  to  be  , 
made  and  stated  for  the  opinion  of  this  honourable 
court  upon  the  following  question  : 

What  estate  the  said  Anne  Fickers  took  or  acquired 
under  and  by  virtue  of  the  said  will  in  the  freehold 
premises  in  question  ? 

HoLtOYD,  for  the  plaintiff  contended,  on  the  au- 
thority of  Dot  v.  Cooper,11'  and  Doe  d.  Candler  v. 
Smith,  that  Anne  Fickers  took  an  estate  tail;  that  the 
vords,  heirs  of  the  body  passed  the  estate  tail,  and  the 
words  whether  sons  or  daughters,  were  meant  only  t<? 
confirm  the  same  intent,  and  did  not  convert  them  into 
words  of  purchase.  That  it  was  the  intent  of  the  testa- 
tor to  continue  the  estate  in  the  issue. of  Anne  Fibers, 
and  he  did  not  intend  that  it  should  go  over  until4* 
general  failure  of  issue.  That  if  Anne  Fickers  took  au 
estate  for  life,  and  the  children  took  as  purchasers} 
there  would  be  no  devise  to  their  heirs,  nor  no  cross* 
remainders  between  them,  and  thus  his  primary  in- 
tent would  be  defeated.  He  cited  al^o  RobinsA* 
v.  Robinson^  and  Poole  v.  Poole,%  in  which  all  these 
cases  were  recognized,  and  also  the  opinion  of  Wil- 
mot,  C.  J.  in  Roe  v.  Groom$ 

Wood,  contra.*  "  There  is  no  doubt  on  the  first 
words  of  the  will  but  Anne  Fickers  takes  an  estate 
tail;  but  the  next  words,  whether  so?i$  or  daughters* 
controul  the  construction,  and  Anne  Fickers  takes  an 
estate  for  life,  with  remainder  to  her  children  as  pur- 
chasers in  fee.    The  word  estate  here  would  qany 
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*«M.       a  fee  to  the  children;  but  in  the  other  cases  there  was 
Fisnjoii     OTty  a  devise  of  messuages,  &c.  which  would  not  car- 

*r*u*  Ty  the  fee  to  the  children ;  and  it  was  then  necessary 
to  construe  it  an  estate  tail  in  the  first  taker,  other- 
wise the  main  intent  of  the  testator  would  be  defeated; 
but  not  so  here,  for .  the  intent  of  the  testator  will 
be  carried  into  effect  by  giving  the  children  ofAnncVic- 
hers  an  estate  in  fee  by  purchase;  and  this  is  the 
more  probably  bis  intent,  because  in  the  next  devise, 
he  gives  an  estate  in  fee  to  his  sister's  children,  and 
he  could  not  be  supposed  to  have  given  a  less  estate 
to  his  daughter's  children.  "  In  default  of  such  issue," 
does  not  mean  a  general  failure  of  issue,  but  in  default 
of  such  issue  at  the  time  of  her  death." 

Lawrence,  J.  "The  general  rule  is,  that  the 
words,  in  default  of  issue,  mean  a  general  failure  of 
issue,  unless  from  some  part  of  the  will  you  can  col* 
lect  a  different  intent.  The  only  circumstance  to  have 
borne  you  out  in  that  construction  would  have  been, 
-if  it  were  given  to  Anne  Fickers  and  her  husband  for 
their  lives,  afid  then  in  default  of  issue  remainder 
oter.1? 

Holroyd,  in  reply.  "  If  the  word  estate  is  to  cany 
a  fee  tp  the  children  of  Anne  Tickers,  and  the  words 
Aeirs  of  the  body,  do  not  make  an  estate  tail,  they  should 
give  an  estate  in  fee  to  Anne  Vieker$  rather  trjaq  to  her 
descendants.  But  it  is  clear  that  the  children  dp  not 

Jake  an  estate  in  fee,  because  the  estate  is  given 
over  to  othef  persons,  then  in  being.  In  Doe  d.  Candkr 
V.  Smith,  there  was  a  limitation  "  to  Anne  Askew  and 

•  the  heirs  of  her  body  for  ever ;  "  and  yet  it  was  held 
an  estate  tail,  because  it  went  over  in  default  of  issue. 
That  was  a  stronger  case  foi  the  defendant ;  here  the 
wofds  are,  whether  sons  or  daughters;  and  there  is 
•  great  difference  between  that  expression  and  the: 
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words  as  well  sons  as  daughters :  this  clearly  means  i804. 
whether  the  heirs  of  the  body  are  sons  or  daughters  p^on 
ihej  shall  take,  and  is  only  a  fuller  description  of  an  vmw 
estate  tail  general."  'clfcl 

Lord  Ellenborough,  C.  J.  observed,  that  the  cases 
cited  of  Doe  v.  Candler  and  Smith,  and  Doe  v. 
Cooper,  were  very  strong. 

Lawrence,  C.J.  referred  to  Doe  A.  Candler  v. 
Smith,  to  shew  how  Lord  Ktnyon  was  pressed  with 
the  particular  intent  of  the  testator,  because  the  devise 
was  expressly  for  life;  and  he  added  "  the  word 
estate  may  be  understood  as  a  word  of  local  description, 
and  it  is  coupled  with  the  words  all  and  every  of  the 
appurtenances ;  now  the  word  appurtenances  has  a 
meaning  if  the  word  estate  is  a  local  description  ;  but 
estate,  if  it  cpnveys  the  whole  interest,  carries  the  ap- 
purtenances alone." 

Lb  Blanc,  J.  "  In  every  case  of  this  description 
the  rule  of  law  prevails  against  the -particular  intent  of 
the  testator/' 

Afterwards  the  court  certified  that  Anne  Vickers  look 
an  estate  in  tail  general. 
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itw.      $??  °?  *c  demise  of  *•  Earl  of  Berkeley  *ga/«tf 
-     »  th$  Archbishop  of  York.  Jim.  27,  1805. 

A,  having  a  life-estate,  with  a  power  to  grant  building  leasts  fat 
99  years,  so  as  the  best  rent  be  reserved  that  can  bcgot,ftf 
the  same,  &c.  demises  {reciting  the  power,  and  by  virtue  there* 
of  and  of  all  other  powers  in  her  vested)  to  B.  in  considera- 
tion of  rent  and  of  the  surrender  of  a  former  demise  by  the 
previous  tenant  in  fee,  fyc.  and,  at  the  time,  the  original  lease 
and  counterpart  are  mutually  cancelled  and  exchanged;  andup- 
m  a  special  verdict  finding  the  2d  lease  to  be  void,  the  best 
tent  not  being  reserved;  held  that,  although  A.  hadv  life- 
estate,  and  might  have  made  a  good  demise  for  her  life,  yet  the 
lease  referring  to  the  power,  it  was  the  intention  of  the  par- 
ties it  should  operate  by  virtue  of  the  power ,  and  not  out  of 
the  estate,  and,  as  the  second  lease  is  void  under  the  power, 
and  docs  not  operate  according  to  the  intention  of  the  parties,it 
is  no  surrender  of  the  first :  held,  also  that  the  recital  is  not 
a  note  in  writing  of  a  substantive  act  of  surrender  under  the 
statute  of  frauds;  and  that  the  act  of  cancelling  and  eXz 
changing  the  indentures  is  not  alone  a  good  surrender,  since 
that  statute. 


&»b  tea. 

Earl  of 

BlftKB^BT 


•pJECTMENT  for  two  messuages,  &c.  in  the  parish 

of  St.  George,  Hanover-square,  in  the  county  of 

Arrhiiuhop  of  Middlesex y  on  the  demise  of  Frederick  Augustus,  Bad 
Yofti, 
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ui  Berkeley,  24th  December,  44  Geo.  III.  Plea,  general        tws. 
issue;  special  verdict  thereupon,  Tuesday,  14th  Febru-     D^Tdcra. 
try,   1S04,  which  finds,  that  the  Right  Honourable      Earl  6f 
John  Lord  Berkeley  otStratton,  was  seised,  in   his  de-      *"«£fT 
mesne  as  of  fee*  of  the  tenements   with  the  appurte-  Archbuhop  of 
nances,  and  being  so  seised,  by  indenture  dated  the 
llith  day  of  May,  in  the  year  of  our  Lord  1743,  demis- 
ed the  same  premises  to  one  James  Lumley,  Esq.  his 
executors,  administrators,  and  assigns,  for  a  term  of 
1)8  years;  from  the  Annunciation  of  the  Blessed  Virgin 
Mary,  1741,-yjelding  and   paying  unto  the  said  John 
Lor  A  Berkeley,  and  his  assigns,  for  the  first  two  years  of* 
the  s$id  term  of J9$  years,    the  yearly  rent  or  acknow- 
ledgment of  one  pepper-corn  only,  on  the  last  day  of 
eachyear,  if  the  same  should  be  demanded,  and  yielding 
aad  paying,  therefore,  yearly  and  every  year,  during 
the  term  of  96  years*  being  the  residue  and  remainder 
of  the  term  of  98  years,  unto  the  said  John  Lord  Ber- 
Mqf/his.  .heirs  or  assigns,  the  .yearly  rent  or  sum  of 
321., on  the  four  most  usual  feast  days,  or  time  of  pay-  ,  ^ 
meat  of  rent  in  the  year,  by  even,  and  equal  portions, 
in  clear  and  net  qioiiey,  and  without  any   deduction, 
defalcation,  or  abatement  whatsoever,  from  or  out  of 
the  same  for  taxes,  parliamentary  or  otherwise  howso- 
ever. And  that  the  said  James  Lumley  on  the  same  day, 
executed  a  counterpart  of  the  same  indenture,  and  de- 
livered the  same  to  the  said  John  Lord  Berkeley,  and 
that  by  virtue  of  the  said  demise,  the  said  J.  Lumley  en- 
tered into  the  said  tenements,  and  was  possessed  thereof, 
aud  tfyat  £he  33^  James  Luitileyt afterwards  assigned  the 
said  temjfor.a  Yajifable  consideration,  to  the  said  arch- 
b»«hop,.  Tb*t  t^e  sjaid  John  Loi;d  Berkeley,  on  the  21st 
of  May,  IJJS^  being  seised  of  the  reversion  of  the  same 
premises,  and  also  seised  of  divers  other  messuages, 
lands,  tenements,  and  hereditaments,  in  the  county  of 
Middlesex,  ,4uhf  ma^e  his  last  will  and*  testament  in 
writing,  and  thereby  devised  all  his  messuages,  lauds, 
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1005,     t  tenements,  and   hereditaments,  in  the  count  if  of  MM* 
Dqe  dcm.     dlesex,  to  the  use  of  Mrs.  Anne  Egerton  and  her  assigns; 

Bejikklbv     ^or  'ier  ^e*  or  **'*  sne  snou'd  ™arry*  ^h  remainder  to 
vertui        the  use  of  the  first  and  other  sons  of  the  said  ear),suc- 
Atc]\qk1*  °f  cessivelyi  in  tail  male,  with  remainder  to  the  use  of  the 
Hon.  Geo.   Cranfield  Berkeley,  For  life;  without  im- 
peachment of  waste,  with  other  remainders  over.  That 
the  said  John  Lord  Berkeley,  by  his  will,  gave  power 
'  to  the  said  several  tenements  for  life  to  lease  the  same 

premises  so  to  them  demised,  in  the  words  following, 
that  is  to  say, €t  And  I  do  hereby  empower  the  said  Amt 
Egerton,   Earl  of  Berkeley  and  G.  C.  Berkeley,  when 
they  shall  respectively  be  in  the  actual   possession  of 
the  said  messuages,  lands,  tenements,  and  hereditaments, 
so  devised  to  them  for  life   as  aforesaid,  and  also  the 
guardians  of  the  respective  tenants  in  tail  thereof,  dur- 
ing their  several  minorities,    by  indenture  or  inden- 
tures, to  make  any  demise  or  lease,  demises,  or  leases, 
of  all  or  any  of  the  said  messuages,  lands,  tenements, 
and  hereditaments  to  any  person  or  persons  who  shall 
m  •     be  willing  to  build  or  repair  any  of  the  same  messuages, 
for  any  term  of  years  not  exceeding  9y  years,  in  pos- 
session, but  not  in  reversion,  or  by  way  of  future  inter- 
est, so  as  upon  every  such  lease  or  demise  there  be  re- 
served, to  continue  due  and  payable  during  the  conti- 
nuance thereof,  and  to  be  incident  to  the  remainder  or 
reversion   expectant     oft  the  determination  thereof, 
the  best  and  most  improved  yearly  rent  that,  at  the 
time  of  making  thereof,  can  be  reasonably  had  or 
gotten  for  the  same,  without  taking  any  fine  or  in- 
come, or  any  thing  in  the  nature  or  lieu  of  a  fine  or  in- 
come, for  or  in  respect  of  the  making  any  such  lease, 
and  so  as  in  every  such  lease  there  be  contained  the 
like  clauses,  Covenants,  and  agreements  as  are  usual  in 
building  or  repairing  leases.     And  that  on  the  14th 
day  of  May  1784,  the  said  Anne  Egerton  being  by  vir- 
tue of  the  said  demise  seised  for  her  life  of  the  reversion 
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and  freefadld  of  the  said  tenements,  with  the  appurte-  1*0$: 
nances,  in  the  declaration  mentioned  expectant  on  the'  DTTdeW 
determination  of  the  said  term,  made  and  executed  a  Xarl  of  , 
certain  indenture,  dated  the  same  day  and  year  last  U versa t 
aforesaid,  whereby  it  is  witnessed  that  for  and  in  Con-A'ch^^Pof<" 
^deration  of  the  surrender  of  the  said  demise  and  of  the1 
charges  and  expences  which  the  said  archbishop  had  been 
andmightbe  at  in  repairing  -and  improving  the  said  pre-* 
mises,andof  the  rents  and  covenants  therein  reserved  , 
and  continued,  and  thereby  covenanted  and  agreed  to  be 
done,  paid,  and  performed,  by  and  on  the  part  and  be-* 
half  of  the  said)  archbishop,  his  executors,  administrators; 
and  assigns,  she  the  said  Anne  Egtrton,  by  virtue  and 
in  execution  of  the  power  and  authority  thereof,  stated 
to  be  given  and  reserved  to  her  in  and  by  the  last  will 
and  testament  of  the  said  John  Lord  Berkeley  of  Strat- 
ton,  deceased,  bearing  date  the  2 1  st  day  of  Mai/,  1 772  J 
or  any  other  power  in  the  said  Anne  vested,  or  to  her 
in  any  wise  belonging,  demised  the  same  premises  to 
the  said  archbishop,  his  executors,  administrators,  and 
assigns;  to  have  and  to  hold  the  same  with  the  appurte- 
nances, unto  the  said  archbishop,  his  executors,  admi- 
nistrators, and  assigns,  from  the  feast-day  of  the  An- 
nunciation of  the  Blessed  Virgin  Mary,  then  last  past; 
for  and  during  and  unto  the  full  end  and  term  of  99 
years  thence  next  ensuing,  and  fully  to  be  complete 
and  ended ;  yielding  and  paying  therefore  yearly  and 
every  year  unto  the  said  Anne  and  her  assigns,  during  so 
long  of  the  same  term  as  she  should  live,  and,  after  her 
decease  to  such  person  or  persons  to  whom  the  same 
premises  should  belong,  during  the  remainder  of  the 
said  term,  or  his  or  their  assigns  respectively,  the  year- 
ly rent  or  sum  of  361.  4s.  of  lawful  money  of  Great 
Britain,  on  the  four  most  usual  feast-days  or  times  of 
payment  of  rents  in  the  year,  by  even  and  equM.porv 
tions,  in  clear  and  net  money,  without  making-anyx 
k*.  26.  y  1 .1 
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*****      rdadutfion,  defalcations  A^tegput  *l*^ta,fr«a 
jof  4«*.    orou^ofth««^»e.^Lax^^vli%a)erU«rjgri^herwi« 
Bpri  of      howsoever,  the  iirat  thereof  to  fcgin  and  be  atade  at  or 
t*m^T    ob  the  feast  of  St.  John  the  Baptist,  thqn  oext*en*uittg 
^^^^^the^atclWeof.    The  spid  arehbUhop.acc*]>ted  the 
.said  last-mentioned  lease,  executed  a<CQ)inter|Sai-t  there- 
iOf,  by^igwng  aqd  sedingitbeaagie,  *bd  at  the  time 
vof  the  execution  of  .the.aa«pe  l&*t  ijientioned  Please, 
:tibe  m$  first  mentioned  Lea^^an^.^^iowU jpar»i tlierc- 
of,  W$re' cancelled,  and  exchaaged,  (that  is  to m) the 
or^gtgal  leasees  cancelled  and  delivered  by  the  said 
.ardhhtfwp  tQ  the  said  «4hjk  EgcriQH,  «od  now  remaius 
Cancelled  in  the  haqds  of  the  said  earl,  and  the  coun- 
terpart therepf  was  cancelled  and  ,tf.eliver£d  by  the 
said  Aqnt  Egirtqn  to,  aqd  now  remains  cancelled  inthe 
%bafids  of  the  said  archbishop  j^pu/  ^arthe^aid  inden- 
ture, in  the  yearof  diir  JLord  1784,.was>iH>t  a  lease  war- 
ranted by  the  said  poVer  in  the  said  will  .of  jthesaid 
JphiLord  Berkeley  of Stxattpn,  the.renbreservcd  there- 
*n  not  being  the  best  tlmt  could  be  .gotten,  according 
to  the  terms  of  the  power.    In  >the  month  of  May 
in  1803,  the  said  Amu  died,  and  that,  afterwards,  the 
said  earf  4hter^d  into  the  tenements,  with  the  appuf* 
tenanees  iothe^aid  declaration  mentioned,   while  the 
laid  archbishop  was  $o  possessed   thereof  as  aforesaid, 
and  firoqi  thence  drove  put  and  removed  the  said  arch- 
bishop, and  was  seised  thereof  as  the  law  requires,  and 
'being  so  seised  thereof,  afterwards*  to  wit,  on  tlie  24th 
vf  bicemht?,  in  the  said  declaration  mentioned,  deuiis- 
.  ed  the  said  premises  unto  the  said  Richard  Roe  and  bis 
assigns,  fee.    But  whether,  fee. 

This  case  was  twice  argued  most  ably  and  elabo- 
tttafty,  first  in  l/i/aty  term  last,  15th  J*ne,  1304, 
~by  Frxhe,  for  the  plaintiff,  and  Holhoyd  for  the 
defendant;  and  a  second  time,  Nov.  fcSd,  1804,  by 
Bayley,  Serjeant,  for  the  plaintiff »  ****  Gijbbs,  for 
the  defendant. 
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fcr  the  phitaif,  6a  the  Vat  argument,  it'  w*«Mfr fctied       **** 
t*  At  eflfcdt  fdltewtog  ;  m'  the  right  of  the  pktintfftb    £,„  ^ 
reeover  dfcpefcds  on  whether  the  tense  of  1743  W  to  he-      ****  <*  ^ 
log;  for  II  Is  admitted,  that  the  tefase  of  1T84  is  voirf       s^mT* 
against^  fee  fetoainder-man.    Ndw  th*  leaae  of  W4S  ^^mT  * 
b  net  stiff  in  being4;  for  first,  the  acceptance  of  the 
lease  if  ?ft>4  is  a  surrender  of  the  lease  of  1740; 
xcok&fy,  the  cancelling  and  datfatfing  of  fce  deed  of 
fea«f  of  f  ?43  is  a  destreetkra  of  the  term  of -yaarf  cre- 
ated &f  it;  and  Mfaty,the  leaieof  1784>  is  itself  * 
surrender  df  tfeeleafe  of  1743,  «  *y  deerf  bi  Koto  ifi 
vrifhtg  sfgted  h$  the  party"  wider  the  staftate  of 
fraotb. 

First,  "  It  tes^ee  for  life  or  years  take  a  new  leaft 
of  him  49  reversion  of  the  same  thing,  this  is  a  surren- 
der m  Jaw  of  the  first  lease  ;w#  "For  he  acjmits,  by 
that*  the  lessor  to  have  sufficient  power  to  make  thi* 
new  teqse*  wbieh  be  could  not  make  without  a  sur- 
tetfder-"t  So  *1*°  in  Ivc'8  caae^  "The  acceptance  of  3 
lease  for  years,  to  commence  in  fvturo,  of  a  manor, 
without  teeepting  the  trees,  is  a  present  surrender  of 
aH£$i*tU)£  ter^l  of  SO  years  in  the  trees."  And  if  H 
Qpentteasft.sjprrendef  for  a  part  of  the  term,  it  ope- 
rates for  $L£  whole  j  for  otherwise/  s.  e.  unless  it  be 
a  {tfSBPt  aorrende^r,  the  lessor  could  t)ave  no  right 
tamake  the  new  lease,  which  however  the  lessee  by  the 
acceptance  admits  hftn  to  have.  So,  here,  it  eannot 
t* *  jftrender  for  the  first  part  of  the  term,  that  is, 
daring. M^  JG/s  life, and  not  a  surrender  for  thesis* 
part  So  Hi  WUIU  v.  Whitefoord,%  "  Lessee  for  years 
takes  anew  Va^e  from  a  guardian  in  socGagc,  held,  that 


•  ShtpitrtTs  Tqv&itoue,  301.       f  2  RolL  Ab.  *ft5,  1. 40. 
J  *  fcp.  11,  b.        *  X  I^»».  1*8,  U%,  and  4  ice*  7. 
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1806.       the  first  lease  is  determined,  though,  jMr  Jnderson,  it  is 
"J — 7        no  surrender,  because  the  guardian  has  no  reversion, 
Etriof  *    and  a  lease  made  by  him  is  not  void,  but  voidable  only 
B"J£*Ei*T    by  the  infant  *"  And,  in  this  case,  the  lease  granted  by 
AfcfcbNhopof  Mrs.  Egerton  was  good  against  herself,  for  she  had  an 
estate  for  life,  besides  the  power ;  and  all  the  interest 
that  she  could  pass  actually  passed,  therefore,  by  this 
demise;  and  it  was  not  only  merely  good  by  way  of 
estoppel,  but  passed  an  interest  for  years,  determinable 
on  her  life  ;t  ^nd  that,  notwithstanding  the  deed  pur- 
ports merely  to  be  a  conveyance  under  the  power. 
That  this  would  not  prevent  her  interest  from  passing 
is  plain,  from  the  analogy  which  this  bears  to  ecclesi- 
astical leases,  void  against  the 'Successors  of  the  lessor; 
with  respect  to  which  Lord  Coke  says,]:  "Albeit  it  be  pro- 
vided by  the  said  acts,  1  and  IS  Eliz.  that  all  grants, lea- 
ses, &c.  made,  other  than  leases  for  three  lives  or  il 
years  according  to  those  statutes,  should  be  utterly  void 
and  of  none  effect  to  all  intents,  constructions,  and  purpo- 
ses, yet  grants  or  leases  not  warranted  by  those  acts  are 
not  void,  but  good  against  the  lessor,  if  it  be  a  sole 
corporation,  or  so  long  as  the  dean,  of  other  head  of 
the  corporation,  remain,  if  it  be  a  corporation  aggre- 
gate of  many."  .  jQp  the  principle  above  laid  down  in 
&>//,§   it  should  seem,  that  the  acceptance  of  any 
lease  void  or  not,  in  part  or:  in  whole,  would  in  effect  be 
a  good  surrender  of  a  former  lease ;  ^ut  it  must  be  ad- 
mitted, that  the  law  now  is,  that  the  acceptance  of  a 
lease  merely,  i.  e.  wholly  void,  works  no  surrender; 
the  reason  of  which  is,  that  it  is  considered  as  a 
nullity,  and  the  parties  stand  exactly  as  if  no  such 
transaction  had  taken  place.  But  this,  it  should  seem, 


*  Bacon's  Abr.  Le»so*  139.         +  Co. bit. 
. .  %  Co.  Lit. AS,  a.      %  Vide  2  Bxdl.  Abr.  4$*,  b,  ut  rujiri 
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extrtida  only  u>  the  case  of  a  fcafe  which  is  a  mere       i«>5. 
nullity,  at  will  appear  from  a  review  of  thfc  decisions.    Doe  d        , 
Thus  in  SbephenP*   Touchstone,  it  h  said,  "  the  rule      Ctrl  of 
holdeth  (of  a  surrender  in  law)  albeit  the  second  lease    B"^,v 
be  voiddble,  as  being  made  on  a  condition,  or  if  the  Archbishop  of 
second  lease  be  made  by  tenant  in  tail  or  the  like."*  ** 

These  last  wolds, "  the  like"  may  well  be  supplied  so  as 
to  apply  to  this  case, "  or  tenant  for  life  with  power  for 
kasingnot  strictly  pursued. "  He  cites  Whitley,  JV*. 
v.  Gottgh/f :"  If  a  man  make  a  lease  for  years  of  land, 
and  then  make  a  feoffment  to  another  of  the  land, 
and  then  take  back  an  estate  to  him  and  his  wife  in  tail 
of  the  land,  and  then  make  a  new  lease  to  the  lessee 
for  18  years,"  this  is  a.  surrender  in  law  of  the  first 
lease;  and,  it  appears  from  Dyer,  "  the  widow  may 
oust  the  termor/9  This  is  strongly  in  favour  of  the 
plaintiff,  fo$,  by  complying  with  the  slfrt.  32  H.  VIII. 
c.  £8,  the  lease  would  have  been  good  against  the  wife 
and  issue  in  tail ;  but,  at  all  events,  it  is  good  during  the 
coverture,  and  for  that  reason  it  works  a  surrender, 
though,  after  the  decease  of  the  husband  it  becomes  void. 
For  the  like  reason  the  lease  of  1784,  being  good  dur~ 
ing  the  life  of  Mrs.  Egtrton,  makes  a  surrender.  It  is 
true  that  the  lease  in  Dyer  is  only  voidable  by  the  wi- 
dow, and  may  be  confirmed  by  her  acceptance  of 
reat,£  whereas  this  is  not  made  good  by  acceptance 
of  rent  by  the  remainder-man ;  but  this  is  not  material, 
lor  the  true  ground  is  that  both  are  at  the  outer*  good 
to  pass  an  interest,  and  the  second  lease  therefore  ifoplies, 
by  necessity,  a  surrender  of  the  former.  This  appears 
from  Shtpherd's  Touchstone,^  who  adds,  that  it  is  other- 


*  Skep.  Touch.  301.  The  obvious  distinction,  here,  is  that 
tie  condition  is  \n  the  contemplation  of  the  party  accepting 
the  lease.    Eojt. 

+  ty#r,  140.  *  I  Roll.  349 

h  Viittvpra. 
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i»*a.  wise  if  it  it  merely  void,  and  the  iOBtmice  fat  pm'ii 
j)7717m.  Cardinal  v.  Saudfbrd,*  which  was  a  covenant  «s4 
b^xel!  grantfor  life,  to  the  lessee,  without  livery,  which  ww 
*ver<itf  held  a  mere  covenant  and  not  a  lease*  What  is  ml 
**  yIu.P  °f  *&•  rward*  m<iy  •PPe^  against  the  pkdUijf.  "  Also  if 
ilie  second  lease  be  not  a  good  lease,  perhaps  it  skill 
not  be  construed  a  surrender/'  This  was  relied  oaii 
Davison  d.  Bromley  v.  Stanley,^  but  the  reference  to 
Lite's  cvtse,%  explains  that  he  uses  the  word  good 
in  the  strictest  heme,  in  contradistinction  to  merely 
void,  zRbll.Jlr.4  cites  the  caw  of  Whitley  Ws. 
v.  dough,  and  confirms  it  by  the  case  of  Lloyd  v.  On* 
gory  ;$  and  Fulmerston  v,  £towd,|f  confirm*  stroll j 
the  same  doctrine,  that  the  second  lease  is  a  sur- 
render of  the  first  if  it  ia  not  merely  void  abmin. 
This  latter  case  Was  not  cited  in  Davison  v.  SfcmJep.** 
Id  opposition  to  those  authorities  there  i%  the&ta* 
of  Lord  MamfrU  in  JTi&wi  v.  <Sr  TAowo*  ScmUtf 
but  that  is  extrajudicial,  for  the  court  bad  previa 
gusty  decided  that  the  second  lease  was  good,  snd 
the  reporter  only  adds,  the  court  seemed  to  agree 
that  if  the  second  had  been  void  the  first  lease  bad 
Keen  good.  Datfison  v.  Stanley  yft  h  similar  to  tins 
Oase  in  all  but  one  point,  on  which  the  whole  tnrns, 
.  tamely,  thatf  the  second  tease  was  by  the  samelesfcr 
tihen  tenant  fat  life,  who  had  made  thtf  first  when  to- 
riant  in  fee,  and  the  lessee  had  no  notice  of  the  change 
in  his  estpte,  and  on  this  species  of  fraud  in  the  lessor, 
|x>rd  Mon$tld  relies  in  his  judgment.  Hens  there  ii 
no  fraud,  for  the  power  ia  recited,  and  the  defendant 
took  a  chance  of  gaining  by  the  acceptance  of  his  se- 
cond lease,  with  knowledge  of  the  power.    As  to  the 


*  Dyer,  272.  b.         +4  Bvt.  2210.         J  2  Rep-  17- 

%  2  Rol.  f.      1. 7,  and  SirW.  Jones,  405. 

H  Plow.  109,  per  Bromley,  J. 

•♦  Ubi  sapra.      +  +  \  Bur.  1975.        $  J  Ibid.  2*10. 
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tiro  e*e*of  Wjtt  v.  M#dwtll*  and  Lkydt.Gn-     jtos. 
gny,t   whfch  /ware  died  fry  the  counsel  for  the  A-    p,s  dMk 
^tadtorf,  ia  JDMmi  *.  Stanley,  they  were  bqth  cates    B^*  •* 
of  leaae*  awfc/y  void.    Is  the  latter  caae  the  judge*       J^Br 
held,  that, the  agreement  to  the  aecopd  lease  did  not  Aw^"hoP  «f 
make  the  first  void,  for  tie  second  lease  was  neper  gqw. 
h  McUom  v.  May  ft  also*  the  second  lease  was  held 
toid;  imt  yet  tkegiheld it  was  a  sdf  render  of  tie  first 
lease,  according  to  21  #.  VII.  The  report  of  the  aam* 
case  ia  Moore,  6e6,  agrees  that  the  acceptance  of  the 
second  is  a  surrender  of  the  fijst,  hut  does  not  ypeak 
to  directly  aa  to  the  second  being  a  void  Jeaae.    There, 
tbe  acceptance  of  the  second  lease  by  the  feme -cover; 
is  held  a  surrender  only  during  coverture.     But  it 
cannot  be  thence  inferred  that  the  second  lease  here 
is  only  a<*urrender  during  the  life  of  Mrs  E. ;  for  the 
lair  arises,  in  case  of  afeme*tovcrt,  from  her  peculiar 
disahUhy  ;ajad  if  &feme,  after  coverture,  waive  an  estate 
made  by  or  to  the  baron  and  feme  during  coverture, 
it  avoids  tfre  estate  ab  initio,  Com,  Dig.  Baron  and 
femtptL}  hot  ijtVis  not  jk>  on  a  lease  by  tenant  for  life* 
His  caae.  is  of  great  authority,  it  carries  the  doctrine        t 
farther  than  the  plaintiff**  case  require*,  and  here  the 
lease  is  not  even  voidable  by  the  lessor,  but  determin- 
able on  Wr  death.    Thus  the  principle  to  be  collected 
from  all  the  cases  is,  that,  the  acceptance <of  a  lease,  by 
thick  any   interest  passes,    it  a  !  surrender  in  law  of 
a  mbustwg  term;    and    the    only    exceptions   ar^. 
there  the  new  lease  is  absolutely  void  so  that  the  only 
point  here  is,  whether  the. second  lease  was  merely 
void. 


*  Ut.  Hep.  286,  279.     Hutton,  104. 

♦  Sir  W.  Jones,  405;  and  sec  ftargrave  and  Butler's  f* 
to.  45,  a.  note,  206.    S.  C.    Crq.  Car.  502. 
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**»»  On  the  second  point  he  cited  Bftc.  ^*r.  ft*,  iaasts/ 

Dos  dcm.    S18*#  and  said,  that  though   the'  statute  of  frauds, 

EarUf      meant  to  substitute  Written  for  parol  surrenders,  yet 

ver4»M       the  solemn  cancellation  off  a  writing,  is  a  good  evi- 

^Cby"**.      dence  as  incapable  of  misrepresentation,  as  of  a  sw- 

•    render  and  a  written  instrument,  and? he  cited  also  Co. 

Lit.  338, a.  On  the  third  point  be   cited  and  applied 

Farmer  v.  -Roger,  2  Roll.  497,  K  55,     1  Lem.  280. 

Cro.Eliz.  488. 

Holroyd,  contra,  on  the  seco/ii  point  made  as 
above,  contended  that  the  cancelling  of  the  lease  did 
not  amount  to  a  surrender;  and  for  this  purpose 
cited  Bvlton  v.  the  Bishop  of  Carlisle^  and  GUhtrfi 
evidence,^  which  hq  said  was  in  opposition  to  the  pas- 
sage cited  for  the  plaintiff,  from  the  same  author  in 
Bacon9 s  Abridgment,  €i  When  a  deed  is  cancelled 
the  party  cannot  avoid  it  by  pleading  non  est  factum, 
but  must  plead  that  nothing  passed  by  it ;  Moore  v. 
Waldron."  He  cited  also  Doctor  LcyfitltF $  case,||  that 
a  party  may  declare  upon  a  bond  or  instrument  which 
is  lost.  And  he  said  that  the  statute  of  frauds  made 
no  alteration  in  the  cemmoh  law  in  this  respect;  for 

*  I  presume  Ed.  1794.  On  citing  this  passage  as  from  Lord 
C.  B.  Gilbert ;  viz.  "  The  cancelling  the  deed  of  leases  since 
the  statute  of  frauds,  is  destroying  the  lease  itself,  since  it  is 
destroying  the  evidence  of  the  lease  ;"  Lord  Ellsn bo- 
rough,  C.  J.  said,  surely  that  is  bud  reasoning — "  non  in 
tifulisjus" — I  would  have  taken  the  judgment  of  Lord  C.  R< 
Gilbert ,  in  a  court,  rather  than  his  opinion  in  a  book  written, 
as  I  take  it,  at  an  earlier  period  of  his  life,  and  in  Lead  v. 
Leacht(a)  the  court  laid  down  that  the  destruction  of  the  deed 
was  not  the  destruction  of  the  lease  itself,  and  that  it  may  be 
set  up  again, 

•f  2  Wih.  Q6.  J  2  7/.  Bl.  25p.  §  107. 

fl   I  Roll.  Rep.  108.  **  Rep.  88. 

fa)  Gilbert**  £xc?'Cf«cr  Reports* 
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it  required  only  that  lenses  for  more  than  three  year*       lg05' 
should  be  in  writing,  or  otherwise  the  demise  should     Bos  dem. 
operate  as  a  tenancy  at  will ;  but,  being  once  in  writ-  *  B^J[B^ 
rag,  and  operating  as  a  good  demise  under  the  statute,       vtnu$ 
the  destruction  of   the  writing  would  not  reduce  it  to  a    rc  yob*! 
mere  tenancy  at  will.    He  noticed  the  distinction  be- 
tween conveyances  at  common  law  and  under  the  sta- 
tute of  uses  as  in  Co.  Litt*  £37*  b ;   and  said  that  these 
leases  being  conveyances  at  common  law,  could  not 
be  defeated  by  the  act  of  cancellation.    He  also  cited 
Woodward  v.  Alton,*  and  Brook's  Abridgment,  tit* 
Ltatcs,  pi.  ]  6.     On  the  tltird  point,  he  contended,  that 
the  mere  recital  of  the  surrender  in  the  deed  was  not 
i  good  surrender  in  writing  under  the  statute  of  frauds* 
for  it  was  merely  the  statement  of  an  act  done  which 
was  supposed  then  to  be  a  surrender,  and  so  was  dif- 
ferent from  the  case  of  Farmer  v.  Rogers,f  which  , 
contained  words  of  surrender  in  prasenti;  and  if  this 
was  a  surrender,  it  must  be  by  estoppel,   whereas  ac- 
cording to  Co.  Litt.  352,  it  could  not  so  operate,    be- 
cause it    was  not  reciprocal.    -See  also  Brercton  v. 
Evan$,%  and  Edwards  v.  Rogers.^  As  to  the  first  point, 
he  said    "  whether  the  acceptance   of  the  second  is      ' 
a  surrender  in  law  of  the  first  lease,  this  lease  of  1734  is 
absolutely  void  as  against  the  remainder-man,  Doe  v. 
Butcher,f  and,   therefore,  does  not  operate  as  a  sur- 
render ofthe  lease  of  1743.    The  principle  on  which 
the  acceptance  of  a  new  good  lease  operates  as  a  sur- 
render of  an  old  one,  is  because  the  tenant  is  by  the 
acceptance  of  it  estopped  from  saying  that  the  lessor 
and  his  heirs  had  not  ability  to  make  a  «ood  lease  for 
the  second  term;  but  this  principle  wholly  fails  when     - 
applied  to  a  second  void  lease,  for  the  tenant  cannot 


*  1  Vatm,  296        + .  2  IVUs.  26.      J  Cro.  Eliz.  700. 
S  Sir  Wtn.  Jones,  450.  ||  Doug.  SO. 
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1805.       be  estopped  from  saying  that,  as  against  the  reversioner 

Dob  dem.     which    the    reversioner  himself  admits  by  his  avoid- 

^EarUf      ing  ^>e  second  lease.     Here,  therefore,  that  estoppel 

versus       lasts  as  long  as  the  tenant  for  life  is  in  being,  but  ceases 

^Yois?0*  aSa*nst  tne  remainder-man;  in  the  same  manner  as 

in  Moore,  ut  supra,  the  second  lease  was  a  surrender 

only  during  coverture." 

Lawrence,  J.  "  Then  you  argne  that,  as  be- 
tween the  lessor  and  lessee,  h  only  operatesby  estoppel, 
and  not  by  passing  an  interest:  or  must  I  understand 
you  to  say  as  between  Mr.  E.  and  the  defendant,  it 
operates  by  passing  an  interest?" 

Holroyd.     "  It  operates  both  ways;    as  a  goo4 
lease  to  pass  an    interest,   and  by  estoppel,  only  dar- 
ing the  life   of  the  tenant  for  life.     As  between  the 
lessor  and  leasee  it  passed  an  interest  for  a  term  de- 
'  terminable  on  the   death   of  the  lessor,  but   with  res- 

pect to  the  remainder-man  it  passed  no  interest,  but 
was  merely  void,  and  thus  its  effect  is  different  at  dif- 
ferent times.  The  cascof /f'zVso/i  v.  Sir  Thomas  Se&ell,* 
lays  down  the  principle  clearly,  and  Davidson  v.  Stan- 
hy\  is  exactly  in  point;  nor  can  the  principle,  as  laid 
down  in  the  former  case,  be  considered  as  an  extra- 
judicial opinion  :  all  the  old  cases,  aad  particularly 
Lloyds.  Gregory,  were  there  considered.-  The  dis- 
tinction which  is  now  set  up  between  the  case  of  Da- 
vison  v.  Stanley,  and  the  present,  did  not  prevail  with 
the  court;  it  was  decided,  not  merely  upon  the  ground 
of  fraud,  and  because  the  lessor  in  the  first  war  also  the 
lessor  in  the  second  lease,  but  upon  the  general  prin- 
ciple, that  the  ground,  on  which  the  second  lease  was 
accepted  as  a  surrender  of  the  first,  failing,  there  was 
no  consideration  for  the  surreuder,  and  the   surrender 


Ut  supra.  +  Ut  supra. 
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was  void  as  well  as  the  lease.     The  older  cases  cited         1805. 
for  the  plaintiff  are  all  distinguishable  from  the  present.     DoTdcm.  ' 
They  are  all  of  leases  voidable,,  and  not  merely  Void.        E«ltf 

1  '  J-       •  •  f  T»  BkRKlLlY 

It  not  distinguishable  from  the  two  cases  in  Burrow,  tenia 
the  latter  authority  must  prevail,  especially  when  the  Ardy^[JJ  of 
justice  of  the  case  concurs  so  strongly  with  them.  Mel- 
lows v.  May  is  reported  differently  in  two  books; 
Croke  says  the  lease  was  held  to  be  void ;  More  says 
the  lease  to  bold  from  the  day  of  the  date  was  good  ; 
Lloyd  and  Gregory  was  considered  in  the  cases  in 
Burrow  as  being  with  the  defendant,  according  to 
the  report  in  Sir  William  Jones,  405,  as  shewing  that 
there  was  no  surrender ;  and  where  it  is  mentioned  in 
Roll.  Abr*  the  distinction  is  taken  between  a  void 
lease  and  a  voidable  one." 

Frerk,  in  reply,  "The  ground  of  the  second  lease 
working  a  surrender  is  not  the  estoppel,  but  the  ne- 
cessary presumption  in  law  of  an  actual  surrender  of 
the  6rst  lease,  in  order  to  make  room  for  the  second, 
Had  which  is  considered  as  necessary  to  give  effect  to 
a  transaction,  which,  having  once  taken  effect,  can* 
Dot  be  so  wholly  avoided  as  to  repel  that  presumption/' 

Lord  Ellenborough,  C.  J.  "  Lord  Mansfield 
seems  to  consider  that  the  second  lease  is  not  a  surren- 
der of  the  first,  because  it  is  a  sort  of  contract  with  an 
implied  condition,  that  the  second  lease  should  be  a 
lood  one.  We  wish  to  have  a  second  argument  for 
the  purpose  of  considering  this  principle,  without  at- 
tending to  auy  distinction  which  may  arise  between 
this  case  and  that  of  Davison  v.  Sewell" 

Grose,  J.  "  I  heard  the  argument  of  Mr.  Dun* 
ning  in  that  case ;  I  remember  the  judgment,  and  the 


*  Ut  wpra. 
z2 
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1805.  opinion  of  all  who  beard  it  was  in  concurrence  with  it. 

Do*  dem.  The  statement  of  it  iq  Burrows  is  very  correct,  and  I 

E*ri  of  thought  that  the  law  had  been  clearly  settled  by  it." 

venus  On  the  second  argument,  Baylby,  Serjeant,  for  the 

Arebbihop  of      ,   .     .  _  ,    7      i  -i.     i  ,   ,         .  . 

Yoe*.  plaintiff,  contended,  that  if  the  second  lease  is  to 
operate  during  any  part  of  the  term  and  does  so  operate, 
it  is  a  surrender ;  except  in  the  single  case  of  fraud  on 
the  part  of  the  lessor,  in  prevailing  on  the  lessee  to  ac- 
cept it  without  knowledge  of  that  which  will  make  it 
void.  That  the  true  reason  was  given  for  this  in  Plov- 
den,  107,  and  Pop  ham,  Q,  viz,  that  the  second  lease 
and  the  first  cannot  stand  together,  because  then  the 
lessee  would,  at  the  same  time,  have  a  term  and  a  re- 
version for  a  term  in  himself." 

Lord    Ellenborough,  C,  J.    t€  That  is  only  sop- 
posing  the  terms  are  not  commensurate/9 

Bayley  then  cited  Ive's  case,  5 Co.  Rep.  Thompson  I 
v.  Trafford,  Popham,  8.  Fulmerston  v.  Steward,  Plovd. 
102,  ,4  Rotfs  Abr.  495,  f.  pi.  7.  Carey,  p.   29;  and 
SJitpherd's  Touchstone,  300,  and  distinguished  Davison 
v.   Stanley,  as  before. 

Gibbs,  contri.  "  The  principle  of  the  law  in  the 
case  of  a  surrender  in  law,  cannot  be  founded  upon  the 
merger  of  one  term  in  the  other,  for  a  longer  lease  is 
surrendered  by  the  acceptance  of  a  shorter ;  nor  estojtptl, 
because  it  is  not  reciprocal ;  nor  because  it  is  evidence 
of  a  surrender,  for  that  ought  to  be  found  by  the  jury  ;* 
but  the  true  principle  must  be  upon  the  extinguish-! 
ment  of  the  one  by  the  acceptance  of  the  other,  and! 
then  it  makis  no  difference  whether  it  is  for  a  longer 
or  a  shorter  terra,  provided  the   lessee  takes  all  tlio 


♦Lawrence,  J.  saiduponthis,  "  I  take  it  there  was  no  surJ 
render  here,* but  upon  the  facts  stated,  and  they  are  found  bv 
fhe  jury. 
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interest  which  the  second  lease  purports  to  grant;  nei-       teo5- 
t  her  will  it  make  any  difference  if  the  lease  he  voidable    Dos  den. 
in  terms,  for  it  still  grants  all  that  it  professed  to  con-    jjirkblU 
vey ;  the  lessee  takes  it  for  what  it  really  is,  and  he       *er*ut 
has  the  whole  interest  till  it  is  determined.    Here  if  Aw*Jj2  * 
the  second   lease  conveyed  a  term  absolutely,  or  on 
a  voidable  title,  it  would  have  been  a  surrender :  so 
if  it  conveyed  in  part  absolutely,  and  in  part  voidable, 
but  not  if  part  of  the  term  is  absolutely  void.    But 
here  the  interest  is  neither  absolute  nor  voidable,  nor 
part  absolute  and  part  voidable,  but  in   part  absolute 
and  in  part  void,  absolutely  or  merely  void.    The  se- 
cond lease   conveyed  no  interest  except  by  estoppel, 
for  no  interest  for  the  ninety-nine  years  passes  by  it  ex- 
cept in  that  manner,  because  Mrs.  E.  could  not  contro- 
vert it  during  her  life ;   and  there  is  no  case  to  shew  that 
where  the  second  lease  does  not  grant  either  absolutely 
ot  xoidably,  that  which  it  purports  to  grant,  it  will 
make  a  surrender,     in  RolF*  Ahr*  49$,  the  distinc- 
tion is  taken  between  void  and  voidable  leases,  and  he 
pots  the  case  as  merely  void,  although  such  a  lease 
is  good  during  the  life  of  the  dean,*  and  in   Walker 
v.  the  Dean  and  Cluipter  of  Norwich,-)-  which  is  ear- 
lier than  the  case  in  Roll,  it  is  so  held.  That  case  is 
similar  to  the  present,  that  the  lease  was  void  after 
the  death   of  the  dean,  by   the  statute;   here  it  is 
avoided  by  the  remainder-man,  for  want  of  confor- 
mity to  the'power.     Roll  clearly  used  the  word  xoid 
in  the  sense  in  which  it  applies  to  the  second  lease, 
void  in  part ;  and    this  supports  the  case  of  Davison 
v.  Stanley,  which,  besides,  did  not  proceed  upon  the 
ground  of  fraud,  for  that  was  mentioned  only  inci- 
dentally, and  ought    to  have  been  a  question   for  a 
court  of  equity,  and  not  a  court  of  law.     When  Lord 


Ihrgr.  and  ButL  Co.  Ut.  45,  a.  +  Brovnl. 
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xisr>5.        Mansfield  there    used  the   word  void,  he   tfsed  it  in 
Doi  dem.     the   sense  void  for  part;  and  by   the  word  good,  lie 
Earl  of       meant  good  for  the  whole  of  what  the  lease    purporii. 
versus       "   Whether  the  report  of  the  words,  used  by  Lord 
AfC  y«?  °*  Mansfield    in  that  case  is  correct  or  not,  the  court 
had  all  the   facts  before  them,  which  are  not  distin- 
guished from  the  present,  and  the  judgment  must  have 
proceeded  on  those  grounds,  for  all  the  material  cases 

were  also  before  them. 

* 

Bayley,  in  reply.  "The  cases  cited  from  Dyer, 
140,  Plowden,  102,  and  Cany,  2y,  are  none  of  them 
cases  where  the  lessee  enjoys  for  the  whole  term. " 

Lawrence,  J.  "  But  a  lease  by  the  husband  as 
in  the  case  in  Dyer,  is  not  void  without  entry,  and 
would  be  good  by  acceptance  of  the  rent,  but  no  ac- 
ceptance would  confirm  this  lease  of  1784." 

Bayley.     "  But  when  avoided,  it  does  not  operate 
to  pass  the  whole  of  the  interest  for  the  whole  of  the 
term,  which  it  is  argued  is  necessary  to  its  working  a 
surrender.  The  case  in  Rolfs  Jbr.  495,  is  to  be  under- 
stood, where  it  mentions  a  void  lease,  as  speaking  of 
a  lease  merely  void,  for^though    the  law  now  is,  tlrut 
a  lease  by  a  corporation  aggregate  is  good,  yet  that 
was  not  always  considered  so.     Co.  Lift.  43,  a.  and 
notes  I  and  4,    Edit.  Harg.  are  to  the  contrary ;  and 
the   distinction  is   there  between  a   corporation  sole 
and   a  corporation  aggregate.      Llot/d  and  Gregory 
is  the  case  referred   to  by    Roll;  it  is  also  in  5*>  Wil- 
liam Jones,  405,  and  it  was   a  case  of  a  lease  merely 
void ;  and  Cro.  Car.  502,  in  which  it  is  reported  more 
accurately,  shews  that  it   was   understood  as  merely 
void,  on  the  ground  of  infancy.     Lord  Mansfield  also' 
was    well    acquainted    with    the   distinction     belween 
Jcases   voidable,  and  leases  merely    void,  and  must  l>e 
understood  strictly,  for  the  fraud  on  which  he  relied 
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in  his  judgment  would  make  void  the  lease  in  Davisoh       1*°5- 
v.  Stanley,  at  law.  Do«  dem. 

Cur  adv.  vult.      E*rI  «* 

Berkeley 

And  now  on  Monday  the  28th  of  January  1805,       *enu$ 
the  judgment  of  the  court  was  delivered  to  the  follow-     °Yo**?° 
ing  effect  by  Lord    Ellen  borough,  C.   J.  "This 
i>   an    action  of  ejectment  for  a  messuage  and  other 
premises  in   the   parish  of  Saint  George,    Hanover- 
square.     The  defendant  pleaded    the  general   issue. 
There  was  a  special  verdict,  which  states,  that  John 
Lord  Berkeley  of  Stratton,  was  seised  in  his  demesne 
as  of  fee  of  and  in  a  certain  messuage  or  tenement, 
and  by  indenture,  dated  19th  May,  1743,  demised  the 
same  to  Janus  Lumley  for  98  years,  under  a  pepper- 
corn rent  for  the  two  first  years,  and  32l.  a-year  for 
the  remainder  of  the  term;  that  the  interest  of  James 
Lumley  came   to  the  hands  of  the  archbishop  by  as- 
signment; that  Lord  Berkeley  of  Stratton,  on  the  1st  of 
May,  1772,  being  so  seised,  made  his  will,  and  devised 
the  estate  to  Anne  Egerton  for  her  life,  or  till  she 
should  marry,  with  remainder  to  the  said  Earl  of  Ber- 
keley, of  Sfra/fofl,  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail,  and  remainder  over. 
The   special  verdict  then  states,  that  John  Lord  Ber- 
keley of  Stratton  gave  a  power  to  the  tenants  for  life  to 
lease   in   the  words  following :   "  I  hereby  empower 
the  said  June  Egerlon,   F.  A.  Earl  of  Berkeley,  when 
they  shall  respectively  be  in  the  actual  possession  of 
the  said  messuages  or  tenements  so  devised  for  life  as 
aforesaid,  and  also  the  guardians  of  the  respective  te- 
nants in  tail  thereof,  during  their  respective  minorities, 
to  them,  by  indentures,  to  make  any  demise  or  leases 
of  all  or  any  of  the  messuages  or  tenements  to  any  per- 
son or  persons  who  shall  be  willing  to  build  or  repair  any 
of  the  same  messuages,  for  any  termof  years  not  exceed- 
ing 99 years  in  possession,  but  not  in  reversion  or  by  way 
of  future  interest ;  so  as,  upon  every  such  lease  or  demise 
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1805.  there  be  reserved  to  continue  due  and  payable  during 
I)ok  dem  the  continuance  thereof,  and  to  be  incident  to  tbe  revcr- 
Eari  of  sion  expectant  on  the  determination  thereof,  the  best 
£"r *u* *  a°d most  improved  yearly  rent  that  at  the  time  of  mak- 
Archbishopof  Jug  thereof  can  be  reasonably  got  for  the  same,  with- 
out taking  any  fine  or  income  or  other  thing  in  the 
nature  or  lien  of  a  fine  or  income,  for  or  in  respect  of 
the  making  any  new  lease,  and  so  that,  in  every  such 
lease  there  be  contained  the  like  clauses,  covenants,  and 
agreements  as  are  usual  in  building  or  repairing 
leases*  The  special  case  then  goes  on  to  state  that 
John  Lord  Berkeley,  of  St  rat  ton,  died,  without  attest- 
ing his  will ;  that  Anne  Egerton  was  seised  for  life, 
and,  on  the  14th  of  May,  1804,  she  made  the  lease, 
w hereby  it  was  witnessed  that  in  consideration  of  the 
surrender  of  the  first  indenture,  and  of  the  expence* 
which  the  archbishop  had  been  or  might  be  at  in  im- 
proving the  premises,  she  the  said  Anne,  Egerton,  in 
execution  of  the  power  and  authority  given  by  the 
last  will  of  the  said  earl,  or  of  any  other  power  anil 
authority  in  her  vested,  or  to  hei*  in  any  wise  belong- 
ing, demised  the  premises  in  question  to  the  swd  arch- 
bishop, his  executors  and  administrators,  from  the 
feast-day  of  the  annunciation  of  the  Blessed  Virgin 
Mary  then  last  past,  for  and  during  the  term  of  99 
years  then  next  following,  at  and  under  the  rent 
of  361.  4s.  a-year,  payable  on  the  four  most  usual  feast- 
days.  That  the  said  archbishop  accepted  this  lease 
and  executed  a  counterpart;  and,  at  the  time  of  the 
last  mentioned  lease,  the  first  lease,  and  the  counter- 
part were  cancelled  and  exchanged.  That  the  origi- 
nal lease  was  delivered  by  the  archbishop  to  Mrs. 
Egerton,  and  remained  cancelled  in  the  hands  of  Lo^ 
Berkeley.  The  jury  found  that  this  lease  of  the  14th 
of  May,  1804,  was  not  warranted  by  the  will  ofJoh 
Earl  of  Berke ley,  of  Stratton,  the  rent  not  being  the 
best  that  could  be  got,  according  to  the  terms  of  the 
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power.    The  question  is,  whether  the  plaintiff  h  en-        **>5. 
titled  to  recover.    The  jury  found  all  the  necessary     Dos-dcra* 
matters  to  bring  the  question   properly  before   the.     •Kar\of 

COUrt.  ter,w 

The  question,  now,  therefore,  on  this  special  ver-  ^y***;0 
diet  is,  whether  the  lease  of  the  19th  of  May,  1743, 
was  determined  by  that  of  the  14th  of  May,  1804? 
The  affirmative  of  this  proposition  has  been  contended 
for,  oq  three  grounds,  1st,  that  the  acceptance  of 
the  second  lease  implied  the  surrender  of  the  former ; 
secondly,  that  the  cancelling  of  the  lease  amounts  to  a 
-arrender  of  the  term  ;  and  thirdly,  that  the  execu- 
tion of  the  counterpart  of  the  lease  .of  the  *14th  of  May, 
1804,  is  a  surrender  of  that  of  the  19th  of  May;  1743;  *\' 
under  the  provisions  of  the  statute  of  frauds.  On  the 
two  last  grounds  of  this  proposition,  the  court  never 
tad  the  slightest  doubt.  For,  as  it  is  enacted  by  the 
statute  of  frauds,  that  no  lease  shall  be  surrendered  or 
cancelled  unless  by  deed  or  note  in  writing,  the  act 
of  cancelling,  which  can  in  no  allowable  sense  be  con- 
sidered as  a  deed  or  note  in  writing,  cannot  operate  as  a 
surrender.  Nor  can  the  execution  of  the  counterpart  of 
the  second  lease  enure  as  such,  unless  by  operation  of 
law,  for  it  does  not  purport,  in  terms  of  present  opera- 
tion, to  be  a  surrender ;  having  no  words  to  signify  the  im- 
mediate intent  to  yield  it  up  to  Mrs.  Egcrton,but  merely 
reciting  that  it  is  made  in  consideration  of  the  sur- 
render; which,  if  actually  made  by  any  substantive 
act  or  deed/ought  to  have  been  found,  as  a  fact,  by 
thejury,  but  which  this  recital  by  no  means  infers,  for 
it  will  be  sufficiently  accurate  if  it  is  understood  to 
imply,  that  the  acceptance  of  the  second  lease  is  a  sur- 
render of  the  former  lease  by  operation  of  law,  pro- 
vided the  second  lease  be  effectual ;  and  in  the  state- 
ment of  the  execution  of  the  counterpart,  it  is  found 
by  thejury  simply  that  the  former  lease  and  counter- 
it0. 27.  *       '    a'a 
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1805.        part  were  cancelled  and  exchanged.     Indeed,  this 
Po*  defe.    point  has  not  been  much  pressed  in   the  argument: 
Earl  of      Rut  the  material  ground  on  which  they  contend,  on 
verme       the  part  of  the  plaintiff,  that  the   acceptance  of  the 
Archbwhop  of  second  lease  was  a  surrender  of  the  first,  is  this,  that 
Mrs.  Egerton,  having  a  life-estate,  she  might  demise 
independently  of  the  power  under  the  will  of  Lord 
Berkeley',  of  St  rat  ton,  and  that  the  lease  of  the  14th  of 
May,  1804,  being  a  good  lease  for  her  life,  passed  an 
interest,  which  was  accepted,  and  therefore  worked  a 
surrender  of  the  first.  In  support  of  this  they  cited  Co, 
Lit.  45,  a,  where  it  is  laid  down,  as  to  ecclesiastical 
leases,  that  though  they  are  void  against  the  successor, 
-    *         they  are  good  against  the  lessor ;  and  also  Whitley, 
widow,  v.  Gough,  Dyer,  140,  b.    There  "  the  husband 
and  wife  being  seised  in  fee,  made  a  lease  to  the  de- 
fendant for  <K)  years,  and  then  enfeoffed  certain  per- 
sons, and  took  an  estate  to  the  husband  and  wife  in  tail) 
and  then  the  termor  took  of  the  baron  a  new  lease  for 
18  years  only,  to  commence  immediately,  by  parol, 
and  then,  the  baron  dying,  the  wife  ousted  the  termor; 
and  by  the  opinion  of  the  justices,  that  may  well  be; 
for,   the  first  lease  was  surrendered  and  drowned,  in 
law,  by  the  acceptance  of  the  second  lease."*  This  case, 
with  various  others,  were  cited  to  shew,  that  the  ac- 
ceptance of  a  voidable  lease  is  a  surrender,  though  the 
acceptance  of  a  void  lease  is  not.    On  the  other  side, 
they  contepd,  that,  as  between  the  plaintiff,  the  Earl 
of  Berkeley,  and  the  defendant,  the  lease  must  be  taken 
lo  be  void  abinitio,  whatever  it  may  be  between  Mrs. 
Egerton  and  the  archbishop,  for  that  the  same  instru- 
ment may  at  different  times  have  different  operations. 
And  that  according  to  the  authority  of  Wihon  v.  Sir 
Tho.  Seu-ell,  4  Bur.  )  975,  and  Sir  Wm  .Blackstone's  Rep. 


•  T.  3.  EL  fo.  200,  pi.  C. 
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6l 7;  unless  the  second  lease  passed  an  interest,  ao-  iws. 
cording  to  the  contract  of  the  parties  to  it,,  the  ao-  Oos  dem. 
ceptanoe  of  it  could  not  be  a  surrender  of  the  first.  Evl  of 
That  there  can  be  no  surrender  unless  the  second  *mtu 
leasee  takes  all  the  interest,  which  is  the  considera-  Archy0*j£p  of 
lion  of  giving  up  the  former  lease,  which,  in  this  case, 
the  archbishop  did  not.  They  refer  also  to  a  case  in 
2  Roll.  Ab.  495,  f.  pi.  7,  where  it  laid  down  that 
"  if  a  lessee  for  years  of  a  dean  and  chapter,  made  be- 
fore the  stat.  13  EHz.  accepts  a  new  lease,  after  the 
statute,  for  the  residue  of  the  term,  by  the  proviso  of 
the  statute,  but  that  lease  is  not  good  within  the  pro- 
viso, but  merely  void,  this  will  not  be  any  surrender 
of  the  former  lease.  But  otherwise  it  is  if  the  new 
lease  is  only  voidable,  and  not  void.* — And  yet,  ac- 
cording to  the  doctrine  of  Lord  Coke,  1  Jjsrf.  45,  b. 
it  is  clearly  good  against  the  dean  and  chapter,  while 
the  dean  or  other  head  of  the  corporation  remains 
Bat  we  do  not  think  the  last  case  is  an  authority  for 
soch  a  position ;  for,  though  there  is  now  no  ques- 
tion that  such  a  lease  would  be  good,  for  the  life  of 
the  dean,  yet,  according  to  the  manuscript  note  of 
W  Hale,f  it  appears  that  it  was  not  always  so  under- 
stood. «  Lease  for  three  lives  by  bishop,  not  war- 
ranted by  the  statute,  is  not  voidable  against  himself, 
but  shall  bind  him ;  M.  44,  45  Elix.  C.  B.  D.  D.  n. 
33>  Saunders's  case.  And  it  is  not  void,  but  only  void- 
able against  the  successor,  for  if  he  accepts  the  rent, 
the  lease  is  good  against  him;  M.  8,  Car.  C.  J3L 
Crook,  n.  81,  Owen  and  Ap  FUes.  But  a  knae  b" 
4.  dean  ofB.  and  his  chanter,  not  warranted  by.th* 
*t*tute,  is  void  immediately  against  A.  himself.    Ad- 


*  M.  13,  Car.  B.  R.     Fludd  y.  Gregory. 
+  Hargrove  and  Butler's  Co.  LiU  456,  4* 
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1R0**       judged,  because  the  corporation  is  aggregate*    M.  IS 

Dob  dem.     Car.  B.  jR.  Lloyd  v.  Gregory.91*     And  in  4  Modern 

B*HK»tnv    205,  Atkyns,  J.  said,  Hunt  v.  Singletonf  was  a  hard 

^   J?rtw    *  case,  considering  that  the  dean  and  the  chapter  were 

Archbishop  of      „  °f  ,  ,       ...     .,   .     c     m 

yoBi.  all  persons  capable  ;  that  a  grant  should  hold  in  torce 
as  long  as  the  dean  lived,  and  determine  then."  Now 
in  Hunt  v.  Singleton,  such  a  lease  was  held  to  be  ab- 
solutely void.  According  to  the  argument  used  in 
behalf  of  the  plaintiff,  he  is  entitled  to  recover  the 
estate  in  question,  because  the  lease  not  having  been 
made  according  to  the  power,  which  requires  the 
greatest  improved  rent,  it  could  not  operate  as  an  ap- 
pointment by  Mrs.  Anne  Egerton  under  that  power  in 
the  will,  and  therefore,  although  the  lease  is  void,  il 
is  not  void  in  toto ;  for  it  passed  the  interest  out  of  the 
life-estate,  fdr  so  many  years  of  the  term  as  she  should 
live.  For  this  last  argument,  there  is  no  authority  but 
the  passage  of  Lord  Coke,  where  he  says,  that  a  lease 
by  an  ecclesiastical  person  is  good  during  his  life. 
That,  it  must  be  remembered,  is  a  case  of  a  lease 
which,  but  for  the  disabling  statutes,  would  have  been 
good  for  the  whole  term.  The  question  did  not  frame 
itself  on  any  defect  in  the  instrument,  but  oh  the  con- 
struction of  the  disabling  statutes,  leaving  the  lease 
to  have  theoperation  wl|ich  it  had  prior  to  those  statutes, 
or,  for  so  long  a  time  as  it  did  not  prejudice  the  rights 
of  others.  But  the  provision  of  Lord  Berkeley's  will, 
had  not  in  any  manner  for  its  object  to  restrain  the 
ability  to  demise  which  Mrs,  Egerton  would  'have  had 
out  of  her  life-estate;  but  granted  a  power,  independent 
of  that  estate  to  charge  the  reversioner,  which  must  be 
construed  strictly.  One  of  the  first  rules  for  the  con* 
struction  of  deeds    is  •  Verba  intentioni  non  e  contra 

*  Jones,  405/406. 

+  Cr*.  EHt.  473,  564.    3  Co.  6Q 
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iehent  inservire.  See  SheppareTs  Touchstone,  186,  1A05. 
and  Gibson  v.  Searft  Cro.  Jac.  /?6.  There  "  the  bTz^Zi. 
JBiibopof  Ely,  in  26  Hen.  VIII.  let  the  manor  of  T.  B^ri  of 
to  one  G.  with  an  exception  of  wards,  &c.  for  99  versus 
years.  This  lease  was  confirmed  by  the  dean  and  ^ch^p  of 
chapter.  Coxe,  Bishop  of  Ely,  reciting  this  lease  and 
the  exceptions,  by  indenture,  demises  the  same  things 
excepted  to  the  same  lessee  for  21  years,  rendering 
3s.  4d.  a  year,  and  further  grants  to  him  the  bailiwick 
of  the  same  manor,  and  constitutes  him  bailiff  for  21 
years,  and  grants  to  him  all  the  fees  and  profits  of  the 
same  office,  which  is  confirmed  by  the  dean  and 
chapter.  The  sole  question  was,  whether  this  grant  of 
the  bailiwick  to  the  lessee  of  the  manor  was  a  surren- 
der or  determination  of  the  first  lease  of  the  manor; 
and  all  the  court  held,  that  it  was  not  any  sur- 
render, for  that  ought  to  be  the  intent  of  the  parties  : 
and  it  appears,  that  it  was  not  ajiy  intent  of  the  par- 
ties, but  that  he  should  have  a  lease  of  the  things  ex- 
cepted.  Whereupon,  it  was  doubted,  whether  such 
exception  of  wards,  8cc.  be  good,  in  case  of  a  common 
person,  as  it  is  in  the  case  of  the  king.  But  this 
court  held  clearly  that  it  is  void  in  the  case  of  a  com- 
mon person.  But  to  take  away  that  doubt,  this  lease 
was  made  with  an  intendment  to  his  benefit,  and  not  to 
his  hindrance,  as  it  should  be  if  it  should  be  construed 
to  be  a  surrender ;  and  therefore  the  law  shall  not 
make.sQch  a, construction."*  In  QoodtitU  v.  Bailey, 
Cooper,  600,  Lord  Mansfield , says  "The  rules  laid 
down  in  respect  of  the  construction  of  deeds,  are 
founded  in  law,  reason,  and  common  se use,  that  they 
Aall  operate  according  to  the  intention  of  the  parties 
if  by  law  they  may.  If  they  cannot  operate  in  one 
iorm,  they  shall  operate  in.  that  Wnich  by  law 
will   effectuate    their    intention.'1      And    such   was 

*  It  was  also  not  a  surrender,  bang  of  »  thing  txcaptad  in 
tiwfimlcw*. 
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1805.       the  law  in    the  time  of  Lord  Coke,  as  to  convey- 

Dok  dem.  '  &nces  at  common  law,    though  the    same   rule  did 

Earl  «f      not  h0id  ag  to  conveyances  under  the  statute  of  uses, 

BeKXELST  i.«.  .  iiii'j 

vtrsm       which,   in  many  cases,  it  was  held,  did  not  pass  an; 

ArCYoEtP  °f  more  than  the  Partie8  intended.  Thus  it  is  laid  down 
in  1  Inst.  49,  that  "  where  a  man  has  two  ways  to 
pass  land,  and  both  be  by  the  common  law,  and  he 
intendeth  to  pass  therfc  by  one  of  the  ways,  yet  «i  ra 
magis  valeat,  it  shall  pass  by  the  other.  But  where  a 
man  may  pass  lands,  either  by  the  common  law  or  by 
raising  of  an  use  and  settling  it  by  the  statute,  there  it 
many  cases  it  is  otherwise.*  As  to  whether  a  convey* 
ance  might  operate  in  one  of  two  ways  under  the 
statute  of  uses,  it  has  been  held  that  where  a  man  in- 
tended  to  pass  land  by  one  way,  it  shall  not  pass  by 
another.  Samson  v.  Jones,  QFentris,  318.  sLeviv, 
307.  There"  the  father  by  deed-poll,  executed  only  by 
sealing  and  delivery,  granted  a  reversion  to  his  son  in 
fee,  to  the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  son  in  tail,  remainder  ov&\ 
and  it  was  held  that  the  deed  did  not  enure  as  a  cove* 
nant  to  stand  seised,  because  no  estate  passed  to  the 
son  out  of  whose  estate,  according  to  the  intent  oftht 
father,  the  uses  must  arise."  So  in  the  case  of  Bet' 
rington  v.  Crane,  3  Lev.  306,  u  there  was  a  covenant  to 
levy  a  fine  by  a  father  to  the  son  to  the  use  of  the  fa- 
ther in  fee,  till  the  son's  marriage,  and  afterwards  to 
the  use  of  the  son  in  tail,  with  remainders  over.    No 


*  On  this  passage,  Willes,  C.  J,  says,  (WiUes  Rep.  6o6J 
'*  But  that  rule  has  not  been  observed  for  about  an  huocM 
years  past ;  and  most  of  the  cases  cited  are  determined  con- 
trary to  that  rule.  Nor  does  Lord  Coke  lay  it  down  as  a 
general  rule,  but  he  only  says,  that  it  is  so  in  many  cases " 
Both  Wilks,  C.  J.  and  Lord  EI Unbo rough,  C.  J.  cited  the  same 
passage,  however,  to  shew  that  the  main  intention  of  (he  party 
is  to  guide  the  construction.— ^Eoii. 
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fine  was  levied,  and  it  was  held,  that  the  uses  did  not        1805. 
arise.    For  it  would  be  contrary  to  the  intent  of  the    I)ol  -em 
parties  which  was  to  raise  the  use  out  of  the,fine ;  and,       >*ri  of " 
if  the  use  arises  out  of  the  deed,  it  will  disable  the  fa-    B"^*r 
ther  to  levy   the  fine,  for  he  will  have  parted  with  all  ATchbiihop  of 
bis  estate  by  the  deed."  Yet  there  is  no  case  or  autho-  E* 

rity  io  the  law,  which  says,  that  if  a  conveyance 
cannot  operate  in   the  way  it  was  intended,  it  shall 
operate  in  another  way  contrary  to  that  intent,  and 
merely  to  the  injury  of  the  party  who  was  intended  to 
have  been  benefited  by  it.  So  in  Willes's  Rep.  682,  Hoc 
v.  Tranmarr  :  €€  A.,  in  consideration  of  natural  love 
and  1001.,  by  deed  of  lease  and  release,  granted  and 
confirmed  certain  premises,  after  his  own  death,  to  his 
brother  B.  in  tail ;  remainder  to  JE.  his  other  brother  in 
fee:  and  he  covenanted  and  granted,  that  the  pre* 
mises  should,  after  his  death,  be  held  by  B.  and  the 
heirs  of  his  body,  or  by  C.  according  to  the  true  intent 
of  the  deed*    And  it  was  held,  that  this  was  good  as  a 
covenant  to  stand  seised  to  uses,  though  bad  as  a  re- 
lease, being  a  freehold  in fut  uro,  and  Willes,  C.J.  cited 
hid  C  J,  Hale's  opinion,  and  that  of  Lord  Hobart* 
that  the  judges  ought  to  be  curious  and  subtle,   to 
invent  reasons   and  means  to   make   acts  effectual 
according  td  the  just  intent  of  the  parlies.    And  that 
in  the  case   of  Osman  v.   Sheaf c,  it    was  said,  that 
the  judges  have  had  more  consideration  for  the  sub* 
stance,  to  wit,  the  passing  of  the  estate  according  to 
the  intent  of  the  parties,  than  the  shadow,  to  wit,  the 
manner  of  passing  it.  As  to  Samson  v.  Jones  he  said,  he 
differed  from  the  opinion  of  the  court  in  that  case,  be- 
cause, in  a  covenant  to  stand  seised  to  uses,  the  estate 
properly  arises  out  of  the  estate  of  the  grantor,  and  his 
intent  that  it  should  not  signifies  nothing.     For  said  he 
though  bis  intent  is  to  be  regarded,  what  estate  is  to  pass 

* — -  —  ii     11         ■  ■— 

•  Hob.  277. 
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1805.        and  to  whom,  I  do  not  think  it  is  at  all  tobe  regarded,  a* 

BoTdem.     to  the  manner  of  passing  it,  of  which  he  is  supposed  to 

Karl  of       be  ignorant;   if  it  were,  it  would  overturn  almost  all 

vci'tMt        me  canes* 
AKhbnhop  of       Let  us  see  then  what  ;t  was  the  parties  intended, 

jLORK* 

and  whether  the  defendant  was  to  take  an  intern 
midcr  the  power  only,  or  out  of  Mrs.  Egcrtots  lite- 
estate,  in  case  the  lease  could  not  operate  as  an  appoint- 
ment under  the  power.  As  to  this  point,  it  is  impos- 
sible to  doubt.  For  the  archbishop  had  55  years  ua- 
expired  of  the  term  of  88  years,  an  estate  of  greater 
value  than  any  single  life.  For  this  he  could  not  mean 
to  substitute  a  lease  for  his  life  only,  and  Mrs.  Egtr* 
ton  professes  to  make  this  lease  by  virtue  of  the  power 
and  authority  given  to  her  by  the  will  of  Lord  Berke- 
ley; for  she  refers  the  act  she  was  doing  to  /that  power, 
and  does  not  shew  any  intention  of  granting  an  inte- 
rest by  way  of  demise  as  owuer  of  the  life-estate, 
though  she  uses  the  words,  all  other  porccrs  and  autho- 
rities ;  for,  technically  speaking,  the  word  power,  doc$ 
not  apply  to  that  sort  of  interest  which  ownership 
gives ;  3  Brown's  Ch.  Cases,  35.  The  will  of  Lord 
Berkeley  is  also  consistent  with  the  same  intent,  for  it 
makes  the  rent  payable  to  Mrs.  Egcrton  for  life,  audat- 
terwards  to  those  in  remainder,  and  the  rent  on  this  lease 
is  reserved  to  those  in  remainder,  without  any  appor- 
tionate  part  to  her  executors,  which  would  be  neces- 
sary if  she  died  between  two  rent  days.  It  appear 
therefore,  clear  what  was  her  intention.     The  other 


*  This  passage  was  cited  to  shew  that  the  main  intention 
of  the  party  was  to  guido  the  construction.  The  reasoning 
oflVUUs,  C.J.  and  of  his  lordship  is  the  same  in  princple; 
though  the  one  infers  that  the  estate  is  to  pass  though  not  ac- 
cording to  the  manner  of  the  conveyance,  and  the  other,  tUt 
not  passing  in  the  way  it  was  expressed  and  intended,  for S>9 
years,  It  shall  not  pass  for  the  life  of  }Irs.  E.  [Edit.] 
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pari  of  the  question  is,  Did  the  archbishop,  by  execoN *      1803. 
iog  tbe  counterpart  of  the  lease,  surrender  the  former     DoB  dcnti 
one?  Wbat  he  intended  to  accept  was  that  which      E*'»  of. 
Mrs.  Egcrtan  could  grant  under  the  power ;  his  object       V„5BS   , 
being  to  come  in  as  an  appointee  under  the  power  in  AwWafcop  ot 
Lord  Btrkelty's  will,  given  to  the  tenants  for  life.  And. 
if  the  new  lease  is  a  surrender  of  the  old  one,  it  must  so 
operate,  by  the  archbishop's  acceptance  of  it,  being 
considered,  as  the  taking  a  demise  for  ninety-nine 
jears,  determinable  on  the  life  of  Mrs,  Egerton,  con- 
trary to  the  expressions  in  the  deeds,  and  to  tbe 
disadvantage  of  himself,  and  notwithstanding  he  did  not 
claim  anjr  interest  which  Mrs.  Egerton  could  give  inde- 
pendent of  the  power.     In  Sir  Edward  C/rre's  case, 
fi  Co.  Rep.  18,   it  is  laid  down  that  t€  if  a  man  make 
•1  feoffment  to  the  use  of  his  last  will,  he  has  the  use 
in  tbe  mean  time ;  and,  if  in  such  case,  be  by  his  will 
limits  estates,  according  to  his  power  reserved  to  him 
on  the  feoffment,  there  the  estates  shall  take  effect,  by 
force  of  the  feoffment,  and  the  use  is  directed  by  the 
will;  so  that  in  such  case  the  will  is  but  declaratory ; 
but  if  in  such  case  the  feoffor,  by  his  will  in  writing, 
devises  the  land  itself,  as  owner  of  the  land,  without 
reference  to  his  authority,  there  the  land  shall  pass  by 
the  will;  for  the  testator  had  an  estate  devisable  in  him, 
and  power  also  to  limit  an  use,  and  be  had  election  tq 
pursue  which  of  them  be  would,  and  when  he  devised 
ihefaiui  itself,   without  reference  to  his  authority  or 
power,  be  declared  his   intent  to  devise  an  estate)  as 
owner  of  the  land  by  his  will,  and  not  ta  limit  an  use 
according  to  his  authority."     So.  here,  as  the  lease  re- 
fers to  the  power,  and  reserves  rent  agreeably  to  it,  it 
operates  out  of  the  power  and  not  out  of  the  life-in- 
fcfcst.    For  in  Hobart,  159>  the  rules  of  construction 
°n  this  subject  are  laid  down  most  clearly  :  "if  yom* 
act  may  work  two  ways,  both  arising  out  of  your  inte- 
nt* election  is  given  to  the  ptttient,   as  Sir  Rmrhrnd 

5°*  97.      .  B  H, 


19*  '  C*U4  m  B-  U.  f*  ffikry  Terto, 

WX*       HcymrtJCk,  case,  «T  £#*<  C*.  I*.  $35.    On  the  other 

£q«  de«.    **d*>  if  the  act  will  work  two  ways,  the  one  by  an  in- 

Ssrt  of      feres*,  the  other  by  an  authority  or  power,    and  the 

nnut  "  act  be  indifferent,  the  law  will  attribute  it  to  the  iote* 
Archbtthop  of  rest  and  not  to  the  authority.  And  so  yon  take  it,  for 
fictio  eedit  vtritati"  And  he  cites  Sir  Edward  C/w'i 
case*  '<  And  lastly,  where  interest  and  authority  meet, 
jf  the  party  declare  clearly  that  hi*  will  is,  that  hit 
act  shall  take  effect  by  his  authority  or  power,  there  ii 
shall  prevail  against  the  interest,  for  modus  et  co*m* 
tio  vincunt  legem ;  and  therefore  in  the  same  case  of 
CUre'*,  it  is  agreed  that,  if  the  devisor  bad  recited 
bis  power,  and  had  relied  upon  that,  all  would  have 
passed,  by  express  declaration  of  the  part y  himself." 

Now  the  parties  here  have  declared,  most  uneqoi- 
vocally,  that  this  shall  take  effect  by  the  authority  of 
the  power;  and  whether  this  lease  would  operate  by 
estoppel,  we  will  not  inquire  :  it  is  sufficient  to  war- 
rant our  judgment,  if  it  did  not  pass  an  interest,  tni 
we  are  of  opinion  it  did  not*  In  this  case,  ourjodgmeot 
is  formed  on  this  ground,  that  Mrs.  Egerton  having 
an  estate  independent  of  the  power,  yet  intending  only 
to  demise  under  the  power,  and  the  archbishop,  intending 
so  to  accept  the  demise,  the  deed  shall  not  be  allowed 
to  operate  contrary  to  their  intention,  and  therefore 
passes  no  interest.  It  is  not  necessary  therefore  to  exa- 
mine the  cases  of  Wikou  v.  Sewcll,*ot  Davidton  v.  Stan- 
Jry.f  It  may  be  observed,  however,  that  the  effect  of  our 
judgment  will  be,  that  the  period  of  the  Earl  of  Berke- 
ley coining  into  his  estate  will  not  be  postponed  be- 
yond the  time  contemplated  by  the  original  lessor ; 
and  the  archbishop  will  not  suffer  any  loss,  other  than 
what  perhaps,  by  more  skilful  advice,  he  might  hare 
4  voided.  This  is  the  justice  of  the  case,  and  it  would  have 
been  much  to  be  regretted  if  the  law  hod  been  otherwise. 

JUDOMKNTFOETHB    DEFENDANT. 

Jiii  i  i     ■  ,     ii  f* 

•  4  Burr.  U75,  *  4  $urr.  SWIQ> 
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UtJNtov  qui  tain  against  Sprange — January  $3. 


1805. 
Hit  is  to  i« 

Where  on  a  penal  action  on  the  stat.  13  Geo.  //.   c.  19,  a  -  Shaikh. 
fort  of  the  penalty  was  given  to  the  poor,    the  court  would 
*9t  give  the  parties  leave  to  compound f  the  overseers,  at  a 
wiry,  having  agreed  to  compound-without  receiving  any  part 

of  the  penalty. 

T\  AM  PIER  moved  for  leave  to  compound  a  penal 
action,  for  printing  hand  bills  and  Advertising  a 
race,  where  the  plate  was  under  50l*  which,  by  sta- 
tute 13  Geo,  II.  c.  19*  subjects  the  party  to  a  penalty 
of  1001.  half  to  the  informer,  and  half  to  the  poor  of 
the  parish. 

Kkox,  on  the  part  of  the  overseers,  consented;  and 
predated  an  affidavit,  that  the  churchwardens  and 
overseers  bad  convened  a  meeting  of  the  parish,  at  the 
vestry,  for  the  purpose  of  considering  the  propriety  of 
relinquishing  the  penalty ;  that  there  was  notice  given 
of  this,  at  the  church  door,  and  it  was  agreed  by  the  se- 
veral persons  there  present,  that  they  would  relinquish 
the  penalty,  and  that  instructions  should  be  given  to 
their  solicitor  to  consent. 

But  the  court  said  that  they  would  not  permit 
this  assent  to  be  made  effectual ;  that  the  churchwar- 
dens and  overseers  were  trustees  for  the  parish,  and  they 
could  not  give  up  the  money. 

Rule  refused. 

IkuYSHiBE  and  another  against  Parker. 
January  24. 

Whm  a  bill  is  returned  for  non-payment  to  a  party  residing 

»  the  country,  and  the  post  goes  out  so  soon  on  that  day  as 

to  render  it  impossible  or  very  inconvenient  to  give  notice  to 

tit  drawer  by  the  nest  post,  on  the  same  day,  it  may  be  an 

B  b  2 
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J805.  excuse  for  not  sending  notice  to  him  by  that  post;  but  it 

Datujyshire       mtrs*  at  any  ™tebcsent  by  the  next  following  post,  and  it  uiU 

ct  nl  not  be  good  if  sent  by  a  private  hand  on  the  nest  day%  <udit 

Parks*,  does  not  arrive  till  after  the  post.     Whether reasonable  no~ 

lice  or  not,  is  a  question  of  law  upon  which  the  jury  arc  to 

determine,  under  the  direction  of  the  judge. "  The  next  post" 

means  the  next  convenient  post. 

HTHIS  was  an  action  against  the  defendants,  as  gua- 
rantees for  one  Sam.  Eben.  Parker  for  the  paymeift. 
of  the  price  of  certain  goods  delivered  to  him ;  bat  the 
Sole  question  in  the  cause  arose  upon  the  point,  whe- 
ther due  notice  was  given  by  the  plaintiffs  to  S.  Par- 
ker of  the  dishonour  of  a  bill  of  exchange,  drawn  by 
S.  Parker  on  one  Jackson  in  London,  and  paid  by  him, 
Parker,  to  Darbyshirt  and  Co*  at  Manchester.    At  the 
trial  before  Lord  Ei.lknborougu,  C.  J%  at  Guildhall, 
in  the  sittings  after  Trinity  term,  it  was  proved  that 
the  defendants  undertook  to  guarantee  the  payment 
for  the  goods,  which  were  to  be  paid  for  by  a  bill  on 
London,  at  two  months,  which  was  accordingly  drawn 
by  8.  E.  Parker  on  Jackson.  It  became  due  on  the  Qth 
of  August,  1 803,  and  being  theu  dishonoured,  the  hold* 
ersin  Ijyndon  transmitted  notice  thereof  to  the plaintijjs 
«t  Manchester.    The  post  arrived  at  Manchester  about 
midnight  on  the  lltb,or  early   in  the  morning  on  the 
12th,  and  the  letters  were  delivered  out  about  seven  or 
eight  in  the  morning.     It  left  Manchester  for  Liver- 
poQly  on  the  same  day  about  twelve  at  noon,  so  that 
there  was  about  four  or  rive  hours  time  for  them  to  write 
to  Parker  on  that  day.    The  post  arrives  at  Liverpool 
from  Manchester  about  seven   in  the  evening  of  the 
same  day;  and,  between  nine  and  ten  of  the  same  night, 
that  is,,  within  p.  few  hours,  sets  out  again  for  London. 
Darbysliirc  and  Co.  did  not  write  by  the  post  on  the 
1-eili,  but  sent  the  bill  by  a  friend  on  the  15th,  and 
lie  accordingly  gave  notice  to  S.  E.  Parker  on  that 
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day,  about  nine  in  the  evening.  Parfor being  examined        1805. 
on  tile  trial,  said,  that  be  received  notice  so  lute  on  that  DAmtYMIIM 
day,  that,  although  he  immediately  wrote  a  letter,  and        et  «'• 
ran  with  it  to  the  post,  he  could  not  get  it  in.     He     pi*™*, 
said,  he  was  nftncfa  agitated  with  the  notice  of  the  dis- 
hooourtxfdie  lill,  add'  there  was  some  doubt,  upon  the 
(rial,  whether,  if  he  Wd  not  been  so,  he  might  nothave 
got  the  letter  in  the  post  in  due  time.    There  was  no 
evidence  that  the  delivery  of  the  letters,  at  Liverpool, 
takes  pfoceiatmediately  upon  their  arrival,  so  as  to  shew 
that  Ptfrktr  would  have  received  it  earlier.     Parker 
bad  effects  in  the  hands  of  J-ackton  when  the  bill  was 
drawn,  and  also  on  the  13th  of  August.    His  lordship 
left  it  to  the  jury  to  say  whether  this  notice  was  in  due 
time;  be  said  that  it  was  not  necessary  that  the  plain* 
rijfi  should  immediately  on  the  receipt  of  the  letter  from 
Xo^dw'giv^e  $  up ;  aU  other  business  in  order  to  write  to 
M&tfhftbr^aLnd  that,  as,  in  London,  tbe  holder  bad  till 
tbejJK»t;tidieon  the  10th,  when  the  bill  was  disho- 
noured on  the  9tb,  so,  by  parity  of  reasoning,  the  hold- 
ers at  Manchester  would   have  till  the  next  day   after. 
they  received  the  notice,  to  transmit  notice  to   Li- 
verpool, which,  would  be  on  the  13th  of  August;  and 
therefore  this  notice  might  be  good.    The  jury  ac- ' 
cordingly  found  a  verdict  for  the  plaintiff  $ ;   by  which 
they  established  the  validity  of  the  notice. 

In  Michaelmas  term  last,  Gibus,  for  the  defendant , 
moved  for  a  new  trial,  on  the  ground  of  a  misdirection  by 
his  lordship  to  the  jury:  and  conteudcd^/Frtf,  that  the  no* 
tice ought  to  have  been,  by  the  next  post  after  the  re- 
ceipt of  notice  by  the  plaintiff ,  which  would  beoftth* 
12th,  about  noon  ;  or  secondly,  that  if  notice  on  the  1 8th 
was  sufficient,  it  should  be  sent  in  time  for  the  dratvir  C4 
wife  by  the  post  of  that  day  to  the  acceptor  in  Lon- 
don. A  rule  to  shew  cause  was  granted  accordingly ; 
and  how, 

Ekskin*  and  Richardson,  for  tfcepfa'ntiffsjiliewA 
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1W-       cause ;  ami  contended  that  the  question,  as  to  what  is 
D4KBY&BIEB  reasonable  notice,  is  a  question  of  law  and  of  fact,  and 

et  «*•  that  it  was  for  the  jury  to  say  whether,  from  all  die 
Pjjukb.  circumstances,  the  plaintiff*  bad  used  due  diligence  in 
sending  the  letter  on  the  13th  instead  of  the  12th. 
That  although  a  rule  had  been  adopted  with  respect  to 
London,  that  the  notice  should  be  given  by  the  next 
post,  after  the  time  when  the  bill  is  presented,  yet  do 
£ucb  rule  was  laid  down  with  respect  to  post  towns  is 
the  country;  and  they  cited  Tindall  v.  Brown,*  Meml- 
man  v.  D'JEgiano,f  and  also  Haymes  v.  Binks.%  There 

'  the  action  was  on  a.  bill  of  exchange  against  the  in- 

dorsee The  bill  was  due  on  Saturday  the  1st  of  Oc- 
tober, and  was  presented,  on  the  morning  of  that  day, 
by  the  clerk  of  ibt  plaintiff  }s  banker.  Paymefat  was 
refused,  and  the  bill  was  noted  on  that  day.  On  the 
Monday  the  banker  sent  the  bill  to  the  plaintiff,  who 
gave  notice  to  the  defendant  on  the  Tuesday  about 
noon.  The  plaintiff  lived  at  Knightsbridge,  and  the 
defendant  in  Tottenham-court-road.  The  question  was, 
whether  this  was  a  sufficient  notice  i  Lord  AhanUy 
said,  that  it  did  not  appear  at  what  time,  on  the  Mon- 
day, the  plaintiff  had  received  notice.  He  was  not 
bound  to  stay  at  home  all  the  day,  and,  at  the  utmost, 
it  could  only  be  necessary  that  he  should  send  by  the 
twopenny  post  on  M onday,  which  would  not  deliver  the 
letter  before  Tuesday." 

Lord  Ellen  borough,  C.  J.  "  Reasonable  dili- 
gence in  giving  the  notice,  in  these  cases,  onght  to  be 
deemed  sufficient,  unless  the  party  can  shew  that  he 
has  been  damnified.  There  is  indeed  a  general  position 
in  the  books  upon  the  subject,  as  in  Marias,  for  instance, 
that  the  notice  to  the  drawer,  or  other  party,  on  the 

*  1  Term  Rep.  167,  and  6  Term  Rep.  186. 
r2B.Bl.SS5. 
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bill,  ought  to  he  sent  by  the  next  post.  But  I  am  of  lifts. 
opinion  that  by  "  the  next  port,"  you  must  understand  pA17T7i«i 
the  next  reasonably  convenient  post;  otherwise  the  *'  «*. 
holder  of  the  bill  would  have  less  time  to  give  notice  ?*»!»«. 
in  the  country  or  to  his  correspondent  abroad,  than  he 
would  if  the  drawer  lived  in  the  same  town.  There  is, 
however,  nothing  in  .the  decided  cases  as  a  rule  strictly 
applicable  to  this  casp,  .  Butcertamly  it  cannot  be  un- 
derstood, that,  let  .the  next  post  go  out  when  it  may, 
you  are  to  send  it,,  pt  all  events  by  that  conveyance. 
If  it  rare  so,  evfKJ  man  must  be  nailed,  as  it  were, 
to  the  post-boig*  to  •  open  the  letters  immediately  as 
they  arrive,  and  mqst  lay  aside  all  other  business  in 
order  to  answer  them,  or  dispatch  «  notice  to  bis  in* 
dorserprtbe  drawer  immediately.  If  indeed,  there  is 
au  i^teqal  pf  four  or  five  hours  between  the  coming 
in  acid  going  out  of  the  post,  it  may  be  a  fit  question 
for  consideration  whether  the  party  ought  or  nop  to 
send  bj  the  next  post.  But,  here,  he  did  not  send  by 
the  post,  of  the  day  op  which  be  received  notice  him* 
self,  nor  even  by  the  post  of  the  next,  day,  but  by  a 
private  person,  and  it  was  not  delivered  till  after 
the  letters  by  the  post.  For  this  reason  alone  tfai* 
case  seems  to  deserve  further  consideration. 

Giosn,  J.  "  The  law  seems  to  me  to  be  very  welt 
ascertained  in  what  is  laid  down  both  by  Lord  Mam- 
jWdaadby  Lord  jfhanlcy,  in  the  cases  cited.  What 
*  reasonable  notice  is  a  question  of  law  compounded 
with  fatt  to  be  left  to  the  jury.  Both  of  them  say  that 
die  notice  shoukf  be  by  the  next  post,  where  the  par- 
to  lift  at  a  distance ;  but  it  is  impossible  to  give  the 
notice  by  the  next  post  if  it  goes  out  almost  the  next 
niQote,  as  in  some  places  it  may  do.  It  must  there-' 
for*,  mean  the  next  convenient  post  by  which  the  no* 
tice  can  be  sent ;  and  here,  though  the  party  might 
have  some  excuse  for  not  sending  the  notice  on  that 
<fy>  yet  be  ought  to  have  used  reasonable  diligence. 
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****       and  ought  to  have  sent  it  by  the  next  day's  post,  instead 
Daebysbxsp  of  aending  it  by  a  private  hand/* 

"^  •  Lawrence,  J.  «  There  odght  to*  be  a  new  trial 
V a»k*b.  simply  on  the  ground  that  the  plaintiff  did  not  send  it 
by  the  post  at  all,  and  this  avoids  the  question  whether 
he  ought  to  have  sent  the  notice  by  the  next  post. 
When  it  becomes  necessary  to  decide  the  getoeralxjues- 
tion,  it  will  be  very  important  to  form  some  general 
rule :  for  itwould  be  a  great  disadvantage  to  commerce, 
if  every  case  wa$  to  depend  upon  its  own  circumstances. 
At  present  the  general  rule  seems  to  be  that,  where  the 
parties  live  in  the  same  town,  the  notice  should  be 
given  on  the  same  day;  where1  they  live  in  distant 
towns,  by  the  nex%  post ;  and  the  language  of  the  wri- 
tersis  rby  the  first  or  next  post.'  Whether,  however, 
particular  circumstances  may  not  give  rise  to  an  ex- 
ception, in  a  particular  case  itvbuld'bedifficult  to  say; 
but,  as  a  general  rule,  I  do  not  see  the  inconveuieoce 
of  leaving  the  party  who  is  to  give  the  notice  to  shew, 
from  the  particular  circumstances  .of  his  case,  that 
he  is  entitled  to  a  somewhat  longer  time.  '  I  certainly 
adtnit  this  is  a  question  of  law  compounded  with  fact; 
but  when  the  facts  are  found  it  is  a  mere  question  of 
law,  and  the  jury  are  not  to  be  left  to  decide  it  wholly 
?f  themselves,  but  are  to  take  the.  directions  of  die 
judge.  The  case  of  Metcalfe  v.  Hall,*  and  also  tbe 
case  in  Bull.  N.  P.  274,  278,  one  where  the  jury 
struggled  against  the  opinion  of  the  judge,  and  the 
other  where  it  was  doubted  whether. fifteen  days 
for  notice  was  not  allowed,  were  both  relied  on  in 
Tindall  v.  Brown,  and  in  that  very  case  of  Tindall  v. 
Brown,  the  question  came  before  tbe  court  on  a  special 
verdict,  and  the  jury  did  not  find  any  thing  as.  to  the 
reasonableness  of  the  time ;  they  only  found  the  facts, 
and  judgment  was  given  in  this  court  without  more 

*  Doug.  437.   .    ; 
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Birtmient.  But  if  it  was  necessary  for  the  jury  to  say  inor». 
what  was  a  reasonable  time  for  the  notice,  there  ou^ht  ri '  * 
to  have  been  a  venire  de  tiotjo.  Wilfes,  C.  J.  in  his  et  ai. 
Reports,  206,  says,  an  issue  may  be  joined  on  things  pIrTeu. 
Which  are  partly  matters  of  fact  and  partly  matters 
of  law;  and  then  when  the  evidence  is  given  at  the 
trial,  the  judge  must  direct  the  jury  how  the  law  is, 
and  if  they  find  contrary  to  the  direction  of  the 
judge,  it  will  be  sufficient  cause  for  a  new  trial.  And 
the  same  doctrine  is  laid  down  in  the  .King  v.  Ogi/- 
tty,#that  the  jury,  in  matters  of  law,  must  take  the  di- 
rection of  the  judge.  And  indeed  it  is  so  in  all  cases. 
Li  Blanc,  J.  "  Thtfre»can  be  no  doubt  but  there 
cught  to  be  a  new  trial  in  this  case^for,  whether  the 
fkintifwBn  bound  to  give  notice  on  the  12th,  or  by 
the  post  of  the  13th  is  not  material ;  he  has  done  nei- 
ther, but  has  sent  it  on  the  13th  by  a  private  person, 
who  arrived  after  the  post.  What  is  a  reasonable 
time  is  a  question  of  law  on  which  the  jury  is  to  receive 
the  direction  of  the  judge.  If  that  be  so,  and  by  the 
geaeral  rule  of  law  it  is.  to  be  understood  that  the  no- 
tice should  be  sent  by  the  next  post,  then  it  will  be  for 
the  other  side  to  shew  .that  the  circumstances  were 
ftch  that  the  plaintiff  could  not  send  it  by  the  next 
post,  as  that  he  was  so  engaged  in  other  affairs,  or  that 
be  was  ill,  and  could  not  write  immediately  upon  the 
receipt  of  the  letter ;  and  this  being  found  by  the  jury 
may  raise  a  question.  I  do  not,  however,  consider  that 
it  is  a  question  in  all  cases  to  be  left  to  the  jury  en- 
tirely; for  I  think  it  is  belter  that,  as  nearly  as 
possible,  a  general  rule  should  be  laid  down  all  over  the 
kingdom ;  otherwise  you  would  have  one  rule  in  Lon- 
don and  another  in  Bristol,  which  would  be.very  incon- 
venient. Such  a  rule  being  adopted,  the  distance  from 

*  Lord  Raym, 
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the  post/ the  impossibility  of  sending  by  the  next  post, 
or  the  situation  of  the  parties  at  the  time,  may  form  an 
exception. 

Rule  absolute. 

Afterwards,  on  the  2d  of  March,  1805,  this  cause 
was  tried  again  before  Lord  Ellenborough,  C.J. 
at  Guildhall,  when  a  vferdict  was  had  for  the  plaintiff \ 
under  the  direction  of  his  lordship,  it  being  proved 
that  the  letler  was  delivered  by  the  private  conveyance 
as  early  as  it  would  have  been  delivered  by  the  post 
had  it  been  sent  on  the  13th,    , 


vertuM 

Gxbsoit. 


Hopkinson  against  Gib&ox.-— January  S4. 

Where  a  colonel  had  purchased  horses  for  government ,  and  Aejf 
being  approved  of  by  the  proper  inspecting  officer,  vere 
sent  under  the  care  of  a  serjeant  to  the  receiving  depot  for 
his  majesty's  use9  held,  that  the  colonel  had  not  suck  a  spe- 
cial property  as  to  maintain  trover  for  one  of  them  which 
tww  taken  out  of  the  possession  of  the  serjeant,  as  a  distrtu 
for  a  turnpike-toll. 

HopiiFtoy.  T1  ROVER  for  a  horse  tried  at  Guildford  suitymer  as- 
"**""'"  sizes,  before  Runnington  serjeant,  to  try  a|%ht  to  j 

demand  toll  at  the  turnpike-gate,  on  the  Kent  road, 
for  certain  horses  which  were  sent  by  the  plaintiff  to 
Woolwich,  as  it  was  said,  for  the  service  of  his  majesty, 
and  which  therefore,  it  was  contended,  were,  by  the 
last  mutiny  act,  exempted  from  toll.  The  facts  were 
as  follows :  Colonel  Hopkinson,  the  plaintiff,  was  em- 
ployed by  the  Ordinance  Board  to  purchase  horses  for 
the  Royal  Hospital  Artillery  at  Woolwich.  On  the 
15th  of  October,  "1803,  he  purchased  ten  horses  of  a 
dealer,  which  were  taken  to  Privy  Gardens,  there  to 
be  approved  of  by  the  officer  of  the  Board  of  Ordinance 
for  government.  Colonel  Hopkinson  then  ordered  tht 
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horses  to  be  taken  by  some  artillerymen  under  the  1805- 
conduct  of  one  Harriots,  a  serjeant  or  corporal,  to  Hopkinsc* 
Woolwich.  Upon  coming  to  the  gate,  the  man  was  Gwnn. 
stopped,  and  one  of  his  horses  was  taken,  by  way  of  a 
distress  for  the  toll,  he  not  being  prepared  to  pay  it. 
He  shewed  the  turnpike  man  his  roil.  He  then  pro- 
ceeded to  Woolwich,  where  he  delivered  the  rest  of 
the  horses  to  one  Colonel  Close,  'and  obtained  of  him  a 
note  to  demand  the  horse  which  had  been  seized.  The 
gate-keeper  refused  to  deliver  it,  saying,  that  it  was 
taken  in  order  to  try  the  right.  At  the  trial,  the  taking 
the  horse  as  a  distress  was  admitted.  The  only  ques- 
tion was  to  try  the  fact,  whether  they  were  the  horses 
of  govern  meat  or  in  the  service  of  his  majesty,  in  ei- 
ther of  which  cases  they  would  be  exempt  from  toll 
by  the  65th  section  of  the  mutiny  act  for  the  year 
1803.  On  the  part  of  the  defendant,  Gabrow  called 
noevidence^but  contended,  that  either  the  horses  were 
Dot  the  property  of  his  majesty,  or  in  the  employment 
of  government,  or  that,  if  they  were,  Colonel  Hopkin- 
ton  had  no  property  in  the  horse  in  question,  so  as  to 
entitle  him  to  maintain  an  action  of  trover  in  his  own 
name.  The  learned  judge  told  the  jury  they  were 
bound  to  find  a  verdict  for  the  plaintiff,  if  the  horses 
were  in  the  employment  of  government ;  if  otherwise, 
they  mpst  find  it  for  the  defendant.  The  jury  ac«* 
cordiogly  found  a  verdict  for  the  plaintiff',  29l. ;  and 
at  the  same  time  the  learned  judge  reserved  the  point : 

Garbow,  last  term,  moved  for  a  new  trial  on  the 
above  grounds ;  and  a  rule  to  shew  cause  was  granted : 
whereupou, 

Shepherd,  Serjeant,  and  Morris,  E.  for  the  plain- 

tiff,  shewed  cause,  and  contended  that  the  horse  in 

question  was  in  the  service  of  his  majesty,  although  it 

might  happen  to  be  returned  at  Woolwich,  if  it  should 

c  c  Q. 


venus 
Gibson. 
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180?-  not  be  approved  of  there.  That  in  order  to  be  taken 
Bqkxvson  into  the  service  of  government  it  was  necessary  the 
horse  should  be  passed  in  this  manner  by  Colonel  Hop- 
kinson  to  the  officer  at  Woolwich;  and  that  the  case  of 
such  a  horse  was  very  different  from  one  sent  down 
by  the  dealer  at  a  venture  to  be  received  or  not  at 
Woolwich  as  it  might  happen.  That  Colonel  Hop- 
kinson had  a  special  property  in  the  horse,  which  ht 
had  not  parted  with  when  he  delivered  it  to  Harriott, 
and  this  entitled  him  to  bring  trover. 

Lord  Ellenborouoh,  C.  J.  €C  How  can  you 
make  out  a  special  property  in  Colonel  Hopkinsont 
Thepropertyis  in  the  crown.  Colonel  Hopkinson  wai 
merely  an  agent.  He  advanced  the  money  for  the 
purchase  of  the  horse,  for  government  merely.  He 
might  have  an  indictment  for  the  crown,  or  there  ma? 
be  an  action  of  trover  perhaps  brought  by  the  person 
who  had  the  actual  custody  of  the  horse  at  the  time. 
He  may  now,  as  far  as  we  know,  have  filed  an  indict* 
ment." 

Morris  then  urged  that  Colonel  Hopkinson  wai 
liable  over  to  the  crown  for  any  gross  negligence,  with 
respect  to  the  horse,  as  if  he  had  delivered  it  to  the 
care  of  Harriots,  when  he  was  in  a  state  of  intoxication 
and  obviously  unfit  to  have  the  care  of  it,  and  had 
then  lost  it,  and  so  he  might  be  considered  as  a  bailee 
who  had  a  property  in  the  horse  sufficient  to  maintain 
trover. 

Lord  Ellenborough,  C.  J.  €€  You  can  never 
make  him  a  bailee.  You  cannot  make  my  servant, 
whose  possession  is  my  possession,  my  bailee,  fie  i* 
not  liable  as  a  bailee.  Where  goods  are  delivered  to 
another  as  a  bailee,  the  special  property  passes  to  him; 
but  here  it  does  not.  He  is  merely  the  servant  of  go- 
vernment. I  am,  however,  extremely  sorry  that  tbi« 
objection  should  have  been  taken.    It  js'acas*  ia 
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which  there  is  no  difficulty.     The  action   is  brought       1805. 
by  a  person  who  has  no  property  in  the  horse."  „  ' 

r  r  mi  i         .  i  jn.  BOPIINIOK 

Lawrence,  J.  «  There  can  be  no  doubt  that  Co-       wrsvi 
lonel  Hopkinson  would  be  liable  to  government  in  case      Gl»»ox- 
of  gross  negligence  just  as  your  servant  is  answerable 
to  you.     If  the  action  had  been  brought  in  trespass, 
I  do  not  know,  but  he  jnight  maintain  it." 

Rule  absolute;  New  trial  granted. 

RiCHARDSoNffgat/isf  Sewell. — January  25. 

What  a  declaration  stated  an  undertaking  to  carry  safely 
certain  goods  by  water,  with  an  exception  of  all  accident*  arm* 
i*g  from  the  act  of  God,  the  king's  enemies,Jire%  pirates, 
and  all  other  dangers  and  accidents  of  the  seasf  rivers,  [and 
navigation  of  what  nature  or  hind  soever,  held,  that  this  ex- 
ception being  beyond  the  common  law  exception^  must  be  spe- 
cially proved. 

'pHIS  was  an  action  against  a  carrier  by  water,  upon  Richiudm* 

a  special  undertaking,  for  negligence  in  not  taking  versus 
due  care  of  goods  entrusted  to  him.  The  declaration 
ttated  a  special  contract  to  carry  safely  with  the  ex- 
ception of  "all  accidents  arising  from  the  act  of  God^ 
the  king's  enemies,  fire,  pirates,  and  all  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  what 
nature  or  kind  soever."  At  the  trial  before  Graham, 
B.  at  Carlisle,  the  plaintiff  proved  the  delivery  of  the 
goods  to  the  value  of  fifty  pounds  at  the  defendant'* 
vessel  to  be  carried,  and  it  appeared  they  were 
lost,  The  defendant?*  counsel  objected  that  the  con- 
tract stated  in  the  declaration  should  be  proved  by  pro- 
ducing the  bill  of  lading  or  by  some  evidence  to  shew 
this  express  exception  to  have  been  made  by  the  defen* 
font.  The  learned  judge  thought  that  it  might  be  in- 
ferred from  the  usage  of  trade ;  but  there  was  no  par- 
ticular evidence  given  of  such  usage.  The  jury  found 
»  wdiet  for  the  plaintiff;  whereupon  Cockell  ser- 
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1805.        jeant,  in  last  term,  obtained  a*ule  to  shew  cause  why 
there  should  not  be  a  new  trial . 

Parke  and  Wood  now  shewed  cause,  and  endea- 
voured shortly  to  shew  that  the  exception  stated  con 
tained  nothing  but  that  which  is  excepted  by  implica- 
tion of  law.  That  "fire,"  since  the  stat.  26  Geo.  IH. 
c.  86,  may  be  considered  as  excepted,  for  under  that 
act,  the  owner  of  a  ship  is  only  liable  for  damage  in 
certain  cases  and  to  a  certain  amount;  that  "  all  other 
accidents  whatsoever,  in  this  exception,*9  must  mean  all 
accidents  ejusdem  generis ;  that  carriers  by  sea  differed  in 
some  measure  from  carriers  by  land,  for  they  were 
not  liable  to  robbery  at  sea,  though  they  were  in  ri- 
vers ;  that  perils  and  dangers  of  the  sea  are  excepted  in 
AfoZ/oy,  £30,  and  that  the  latter  clause  of  this  exception 
amounted  to  no  more.  And  they  referred  to  12  itfo- 
dern,  684,  Laine  v.  Sir  Robert  Cotton. 

Lord  Ellen  borough,  C.  J.  "  Is  there  any  differ- 
ence between  a  carrier  by  land  and  by  sea,  except  that 
at  sea  the  acts  of  God,  which  give  rise  to  the  accidents 
excepted,  are  multiplied  beyond  those  on  land,  and 
therefore,  many  things  at  sea  are  excepted  against 
which  cannot  happen  by  land  ?  But  neither  fire  nor 
some  other  of  the  accidents  here  stated  are  excepted 
at  common  law.  Even  running  against  a  vessel  is  an 
accideut  of  navigation  within  the  terms  of  tjiis  excep- 
tion. It  is  clear  it  was  intended  to  provide  against 
negligence.  It  is  framed  .upon  the  exception  which 
grew  out  of  the  case  of  Shepherd  v.  Smith,  reported  in 
Mr.  Abbott's  Law  of  Shipping.  That  was  a  case  of 
negligence  ;  the  ship,  being  on  a  bank,  slipped  down, 
and  the  goods  got  wet.  That  was  in  a  river ;  but  yet  it 
was  a  danger  of  navigation.  This  exception  ought  to 
have  been  proved.*' 

Rulr  absolute  for  a  new  trial, 
•    the  learned  judge  not  having  re- 
served the  point  for  a  nonsuit 
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Anonymous  — Affidavit  to  hold  to  bail.— January^.  AwJ 

JFhere  an  affidavit  to  hold  to  bail  stated  the  deponent  to  reside 
at  a  certain  place,  which  was  not  the  true  place  of  his  abode, 
according  to  the  rule  of  court ;  held,  that  it  was  not  informal^ 
to  as  to  warrant  the  proceedings  to  he  set  aside,  or  ihe  de- 
fendant to  be  discharged,  upon  common  bail%        o  { 
I  )     .      T  -  '        *  "•  '       /J 
TTSPTNftSSiv  mo^ed  to  set  aside  proceedings  <^rtKs- 
charge-4he  dtfenthnf,  upon  filing  common  bail, 
for  a  defect  in  the  affidavit.    The  affidavit  stated  a 
place  of  abode  of  the  plaintiff f  but  was  not  true  in 
point  of  fact.     This,  lie  contended,  was  not  within  the 
rule  of  court,  for  it  was  as  if  no  place  of  abode  was  stated. 

By  the  court.  "  The  affidavit  is  not  informed. 
It  is  by  much  too  strict,  in  point  of  formality.  If  you 
have  any  objection  t^rit,  yon  must  indict  the  party  for 
perjury.  We  should  otherwise  have  an  issue  upon  al- 
most every  affidavit,  whether  the  party  is  properly 
described  or  not." 

Rule  nisirefusep. 


Nrwson  agaiosf  Thornton  and  Another — Jan.  *4. 

Where  goods  from  abroad  are  consigned  to  a  factor  to  sell  under 
a  biU  of  lading,  though  he  may  indorse  the  bill  of  lading  to  a 
vendee,  yet  he  cannot  assign  it  merely  as  a  pledge.  The 
merchant  who  takes  the  indorsement  of  a  bill  of  lading 
should  require  to  see  the  letter  in  which  it  was  sent,  and 
look  to  the  title  which,  the  indorser  has,  whether  as  factor 
or  vendee. 

QN  shewing  cause  against  a  rule  to  shew  cause  why     Nt*to* 

there  should  not  be  a  new  trial  in  this  case,  it  ap-    thobintow. 
peared,  that  this  was  an  action  of  trover,  brought  for 
20  barrels  of  beef  and  20  barrels  of  pork.      Upon  the 
trial  before  Lord  Ellen  borough,  C.J.  at  Guildhall,  in 
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1805.  the  sittings  after  Trinity  term,  1804,  the  plaintiff  prov- 
ed the  original  property  in  himself;  that  a  bill  of  lading 
was  made  out  of  the  beef  in  May,  1803,  and  afterwards 
another  of  pork  from  Ireland/'  to  one  Capt.  Church  or 
his  assigns."  The  pork  was  shipped  also  to  his  order, 
and  he,  Captain  Church,  was  jointly  interested  in  it. 
Church,  being  .embarrassed  in  his  affairs,  went  to  Ire* 
{and,  and  had  previously  raised  money  to  the  amount 
t>f  about  SOOl.on  the  beef,  of  the  defendants,  the  Thorn* 
tons,  and  had  Indorsed  to  them  the  bills  of  lading. 
Before  hfe  went  to  Ireland,  he  had  agreed  with  them 
for  some  further  advances  to  be  made  to  him  upon  the 
bills  of  lading  of  the  pork.  His  clerk  accordingly  took 
the  bill  of  lading  to  the  defendant  s,b\\\.  they  did  not  make 
the  advances.  The  usual  credit  upon  provisions  ship- 
ped from  Ireland  is  a  bill  at  three  months,  and  three 
months  discount,  and  the  shipper  usually  draws  for 
the  amount  at  90  days'  date.  From  the  date  of  the 
bill  of  lading  it  would  therefore  appear  that  the  goods 
were  not  paid  for,  when  the  bill  of  lading  was  in- 
dorsed to  the  defendants.  The  plaintiff  proved  ademaud 
on  one  Nolan,  the  Captain  of  the  shipMn  which  the 
barrels  of  pork  were  laden,  before  they  were  delivered 
to  the  Thorntons,  and  also  on  the  defendants,  Messrs. 
Thorntons;  and  a  tender  was  made,  by  the  consignee,  of 
all  charges,  and  first  of  1001.  and  then  of  COOL;  but  they 
detained  it  as  security  for  other  money  due  to  them. 
As  to  the  beef,  therefore,  it  appeared,  that  the  consignee 
had,  by  indorsing  the  bill  of  lading,  pledged  it  with  the 
Thorntons  as.  a  security  for  certain  advances  mad* 
to  him;  as  to  the  pork,  it  appeared  that  the  bill  of 
lading  was  indorsed  to  them  on  account  of  money  to 
be  advanced  by  them,  but  which  they  had  not  advanc- 
ed according  to  their  agreement ;  and,  as  Lord  Ellen- 
borough,  C.J.  said,  no  consideration  passed  between 
fhem  and  the- consignee,  for  the  pork.  At  the  trial,  it 
was  contended,  for  the  defendants,  that  the  indorse- 
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m,entof  the  bill  of  lading  to  the  Thornton*  passed  the       iso*. 
interest  in  the  beef  and  pork  to  them,  and  that  the  ■■ 

plaintiff  could  neither  stop  it  in   transitu,  nor  now      ^IT' 
claim  it.    The  plaintiffs  counsel  contended,  that  th/p   T*or»t9w « 
indorsement  of  the  bill  of  lading  could  transfer  no  ^ 

other  right  to  the  consignee,  Church,  and  to  the  de- 
fendants, than  the  actual  delivery  of  the  goods  would 
transfer  to  them.  That  Church,  as  to  the  beef,  was 
only  the  factor  of the plaintiff,  and  though  he  might  sell 
it,  yet  could  not  pawn  it ;  that  as  to  the  pork  no  con-. 
sideration  passed  between  Church  and  the  Thorntons, 
and  therefore  they  could  not  claim  it.  A  verdict,  under 
the  direction  of  his  lordship,  was  had  for  the  plaintiff, 
for  the  value  of  the  whole  quantity  of  beef  and  pork$ 
and  not  for  the  moiety  only  belonging  to  News*n. 

Gibbs,  Pahk,  and  Markyat  shewed  cause,  and 
swd  "  the  assignment  by  Church  to  the  Thorntons  was 
not  bon&fidc  ;  and  there  was  a  breach  of  faith  on  the 
part  of  the  latter,  as  to  the  pork,  in  obtaining  the  in- 
dorsement of  the  bills  of  lading,  without  advancing  the 
money  which  they  had  promised.  This  not  being  done, 
tlie/wr*  remained  in  their  hand*  as  the  property  of  the 
Persons  who  had  deposited  it  with  them.  The  plain- 
tiff demanded  it  of  the  captain  before  it  was  delivered 
out  of  the  ship,  and  by  this  stoppage  in  transitu  no 
ri^ht  vested  in  Church  as  to  the  part  share  of  Ncwson. 
The  indorsement  of  the  bill  of  lading  being  also  in  the 
same  month,  it  would  be  presumed  that  the  goods 
were  not  paid  for..  But  be  that  as  it  may,  yet  the 
goods  being  in  his,  Church's  hands,  as  a  factor,  he 
could  not  pledge  them  for  money  to  be  advanced  to 
him.  It  is  said,  however,  that  the  holding  of  a  bill 
of  lading  may  give  abetter  title  to  a  third  person,  than 
to  a  factor  who  has  the  possession  of  the  goods.  But 
that,  upon  principle,  cannot  be  so;  for  a  bill  of  lading  ii 
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nothing  more  than  an  order  which  conveys  a  right  to 
have  the  goods  delivered,  and  there  is  nothing  in  the 
books,  or  in  the  case  of  Lickbarrow  v.  Mason,*  to 
warrant  such  a  position ;  for  that  was  a  question  of 
stoppage  tit  transitu  between  the  vendor  and  the  ven- 
dee. And  it  is  clear  that  the  possession  of  a  bill  of  lading 
cannot  give  a  factor  a  greater  power  over  the  good* 
than  he  would  have  without  a  bill  of  lading,  because  ia 
case  of  foreign  goods,  he  can  never  be  put  in  possession 
of  them  without  a  bill  of  lading.     Even* between  ven- 
dor and  vendee,  in  this  case,  the  indorsement  of  the 
bill  of  lading  would  only   pass  the  goods,  subject  to 
the  vendor's  right  of  stopping  in  transitu,  because  the 
bill  of  lading  must  convey  to  the  indorsee  a  knowledge 
that  the  goods  were  not  paid  for,  and  therefore  were 
liable  to  such  stoppage.     Salomons  v.  Nissen.f    As  to 
the  porky  Church  derived  no  right  himself,  because  the 
plaintiff  stopped  it  in  transitu,  and  the  defendant,  could 
in  no  view  of  the  case  make  any  title  to  it,  because  he 
had  not  advanced  any  thing  for  it  as  the  consideration  ' 
for  the  indorsement  of  the  bill.     As  to  the  beef,  he 
•nly  pledged  it.    The  expences  were  tendered  to  the 
captain  before  the  delivery.     In  the  case  of  a  consign- 
ment by  a  bill  of  lading,  the  indorsee  has  the  meausof 
knowing  what  the  right  of  the  indorserh,  because  it  is 
always  sent  with  a  letter  or  an  invoice,  and  he  may 
require  to  see  it."    They  cited  and  referred  to  Pat- 
terson v,  Tash,X  which  they  said   was  the  case  of  a 
factor;  to  tyaubeny  v.    'Duval ,\  where  the  goods  had 
got  into  the  hands  ufa  third  person  ;  and  also  to  Wright 
w.Canjpbell^ 

*  6  Term  Rep.  iSl.  *  Term  Rep.  t>«3.     g  Term  Rep.  6). 
+  2  Term  Rep.  674. 
+  2&r,  1178. 

*  5  Term  Hep.  60*. 
J  4  Burr.  20*6. 

% 


versus 


lit  the  Forty-fifth  Year  of George  III.  *U 

Erskjnk,  contrii.  «  The  indorsement  of  the  bill  of  **>*' 
lading,  as  to  the  beef,  was  bona  fide  in  consideration  Ntwso* 
of 2001.  to  be  advanced,  and  which  was  accordingly 
advanced.  Wright  v.  Campbell,  which  was  cited  for 
ike  plaintiff*,  is  evidently  a  case  as  between  principal. 
and  factor,  and  though  the  court  decided  against  the 
indorsee  of  the  bill  of  lading,  on  the  ground  of  fraud, 
yet  where  there  is  no  fraud,  as  there  is  none  in  this, 
case,  it  is  a  decision  in  favour  of  the  defendant ;  for, 
under  the  fraud,  it  agrees  exactly  with  this  case.  A 
bill  of  lading  mu*t  be  negotiable,  as  it  was  held  in 
Lickbarrow  v.  Mason,  or  .else  a  buyer  under  a  buyer 
could  have  no  better  title  than  the  original  buyer  of 
the  goods.  When  Lickbarrow  v.  Mason  wa3  sent 
down  for  a  second  trial,  Hunter  v.  Baring  stood  next 
before  it,  and  that  was  a  case  of  principal  and  factor.* 
Lickbarrow  v»  Mason  was  decided  in  this  court  upon 
the  ground  that  by  the  custom  of  merchants  a  bill  of 
lading  may  be  indorsed,  and  the  whole  reasoning-  of 
the  judges  in  this  court  tends  to  shew,  that  if  it  is  ca- 
pable of  indorsement,  it  must  pass  like  a  bill  of  ex- 
change, and  it  must  follow,  from  these  cases,  that,  if 
the  party  who  sends  the  bill  of  lading  does  not,  at  ths 
same  time,  describe  in  it  in  what  character  the  cognizes 
is  to  receive  the  goods,  whether  as  vendee  or  factor, 
he  is  enabled  to  borrow  moniy  upon  them  or  dispose 
of  them  as  he  pleases." 

Lord  Eu,ek*obough,  C.  J.  tf  M  to  the  pork  it 
*as  deposited  with  the  defendants  upon  a  promise 
which  was  not  performed ;  the  only  material  question, 
therefore,  is  with  respect  to  the    beef.     J  should  be 

—  '   '■  ,  '  .  '  * 

*  Upon  being  ask^d  by  the  court  whether  the  factor  hat} 
Pnly  pledged  the  goo<Js,  in  that  case,  Erskinb  would1  not  i)l\« 
fknakt  to  state  the  ease  to  have  been  so, 
»P« 
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*MS.        extremely  sorry,  if  any  thing  which  fell  from  me  in 
Newsok     this  case  should  affect  the  right'  of  assigning  a  bill  of 
»er*M«       lading.    Although  Wright  v.  Campbell  was  on  the  as- 
signment of  a  hill  of  lading  given  to  a  factor,  yet 
it  was  an  assignment  made  upon  a  sale  by  the  factor. 
As  to  the  beef,  then  it  is  rightly  stated  that  I  considered 
it  as  a  pledge ;  and  the  question  is,  whether,  when  abiB 
df  lfcding  is  Assigned  as  a  pledge,  by  a  factor,    it  shall 
pass  the  property  to  the  assignee  or  not  ?     Now  I  con- 
sider it  as  if  the  goods  had  arrived  at  hand,  and  then 
if  the  factor  having  the  goods  had  sold  them,  the  pro- 
perty woold  have  parsed  to  his  vendee,  if  the  Sale  was 
bona  fide;  but  he  could  not  pledge  the  goods.     Thisis 
a  symbol  of  the  right  to  the  possession,  and  it  ought 
not  to  be  made  the  means  of  fraud  tipon  any  one.    If 
the  party  h&s  the  visible  possession  of  the  goods,  that  is 
inch  an  evidence  of  property  as  induces  the  party  who 
purchases  to  give  credit  to  him.     In  deciding  for  the 
plaintiff,  in  this  case,  I  do  Hot  break   in  upon  any  of 
the  decisions  as  to  the  right  of  transferring  a  bill  of 
lading;  I  donsider  the  bill  of  Udiftg  when  the  goods 
Arrive   as  an  irrevocable,    unalienable,  uncontrolable 
Assignment  of  the  goods,   to  a  vendee;  but  here  it  is 
hot  treated  as  an  absolute  assignment:  the  goods  are  sent 
to   Church  as  a  factor  and  lie  does  not  sell  them  but 
jnakes  a  deposit  of   the  bill    of  lading  as  a    mere 
pledge." 

Gross,  J.  "  It  seems  absurd  that  a  bill  of  lading 
should  confer  on  the  possessor  a  greater  right  of  pro- 
perty than  the  actual  delivery  of  the  goods.  In  all  the 
cases  which  have  been  referred  to,  it  seems  that  it  has 
been  presumed  that  the  delivery  of  the  goods  them* 
fcelves  would  have  passed  the  property ;  but  it  is  impos- 
sible to  contend  that  the  assignment  of  the  bill  of  lading 
could  transfer  the  property  more  effectually,  than  tbife 
actual  delivery  of  the  goods;  and  then  it  comes  to  tt« 
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short  question,  whether  the  defendants  shall  keep  the        *w>5. 
goods  if  they  are  delivered  to  them  as  a  pledge  I"  NEWgU!f 

vertiu 

Lawrence,  J.  ft  I  am  of  the  same  opinion.  The  TnonNr<m. 
case  is  now  reduced  to  the  question  upon  the  beef. 
That  question  is,  whether  a  factor  who  could  not  dis- 
pose of  the  goods,  in  the  manner  in  which  he  has  here 
disposed  of  the  bill  of  lading,  could  so  dispose  of 
that  bill  of  lading,  which  is  only  an  authority  to  receive 
the  goods.  Wright  v.  Campbell,  has  been  a  great  deal 
relied  upon ;  but  the  answer  to  it  is,  that,  there,  the 
court  did  not  consider  the  question  which  is  now  made, 
as  to  the  power  of  the  factor  to  pawn  a  bill  of  lading,, 
but  merely  whether  the  sale  was  bona  fide  9  and  whether 
it  was  afraud  or  not.  But  now  it  is  said  that  the  bill 
of  lading,  unless  restrained  in  its  terms,  is  an  instrument 
which  conveys  a  transferable  right  of  property,  like  « 
bill  of  exchange.  But  in  the  case  6f  Lickbarrow  ▼. 
Mason,  asitwentbeforethecourtof  Exchequer  chamber* 
a  great  deal  was  said  to  shew  that  it  could  not  be  an  ab* 
solute  transfer  of  the  property,  in  like  manner  as  a  bill  of 
exchange.  It  may  operate  as  an  instrument,  which  is 
evidence  of  the  transfer  of  the  property,  somewhat  like  a 
lease,  which  is  the  evidence  of  the  transferring  of  the 
property  in  a  house.  A  bill  of  lading  is  evidence  of 
the  sale,  but  it  is  still  liable  to  a  stoppage  in  transitu, 
before  the  goods  are  delivered  by  the  captain  ;  and  I 
cannot  understand  what  can  be  meant  by  an  absolute 
transfer  of  the  property  which  is  liable  to  be  devested 
hy  stoppage  •»  transitu.  That  stoppage  must  be  made 
before  he  parts  with  the  goods,  and  when  by  the  bill 
of  lading  they  have  got  into  the  hands  of  a  third  person 
fairly,  they  become  his  property,   and  you  cannot  stop 

them;  but  you  can,  if  there  has  no  consideration  passed 

forthegoods,  and  the  assignment  of  the  bill  of  lading. 

Herethe  consignee  had  the  title  to  the  goods  only  as  a  fac- 
tor, and  could  not  pledge  them,  Nordo  I  see  any  incou- 
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1805.  tenience  in  requiriqg  the  party  to  look  to  the  title  of  one 
Xjw*f»ci    w'10  offers  *°  indorse  a  bill  of  lading ;  for,  why  cannot 

•en*  ^  a  merchant  say,  u  Let  me  look  at  your  letter  of  advice ; 
at  your  invoice ;  let  me  see  how  yon  have  acquired 
this  bilf  of  lading;  whether  you  hold  it  as  a  factor  or 
as  a  vendee  ?"  Here  tlie  defendants  have  neglected  to 
do  so,  tliey  take  a  bad  title  without  looking  into  it,  and 
they  ought  to  suffer  by  it." 

Le  Blanc,  J.  expressed  himself  of  the  same  opi- 
nion, and  said,  "  In  the  case  of  Lickbarrow  v.  Mason, 
general  expressions  as  to  the  assignment  of  bills  of 
lading  are  made  use  of,  but  we  must  understand  those 
expressions  only  as  applicable  to  the  subject  then  before 
tiie  court,  and  that  was  a  case  of  ari  indorsement  made, 
»ot  by  a  factor,  but  by  a  vendee.  The  cas*  of  Wright 
▼•  Campbell,  may  indeed  appear  like  a  case  of  a  fac- 
tor pledging  the  goods  of  his  principal ;  but,  looking  at 
the  decision  of  the  court,  it  will  be  seen  that  they  looked 
upon  it  merely  as  a  sale,  and  there  is  in  reality  no  rea- 
son to  infer  whether  or  not  the  court  considered 
the  goods  as  pledged  ;  although  upon  examining  the 
case  it  may  appear  that  the  fact  teally  was  so ;  and  we 
must  not  carry;  either  this  case  or  the  case  of  Lick- 
barrow v.  Mason  to  affect  cases,  which  were  not  then 
within  the  contemplation  of  the  court." 

Rule  discharged;  new  trial  refused. 


Lawhence  against  Siqebotuam. 

Oi  a  policy  of  insurance,  with  or  without  letter  o/marque, 
and  liberty  to  chase,  capture,  and  man,  u  the  assured  cannot 
delay,  on  the  voyage,  merely  for  the  purpose  of  conveying  the 
prize  into  a  port  of  condemnation';  neither  U  suck  a  liberty 
to  be  inferred  from  the  instructions  and  articles  given  with  the 
letter  of  marque,  *?  to  carry  into  port,  £c."  Serable,  It  it 
no  deviation tq  delay  for  the  purpose  of  giving  assistance  t* 
f  ship  4n  distress. 
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^pHIS  was  an  action  upon  a  policy  of  insurance  on       ibos. 
tbe  ship  in  the  Jfritan  trade.    The  policy 
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was  "  with  or  without  letter  of  marque,"  and  "  with  venut 
liberty  to  chase,  capture,  and  man,"  The  ship  having 
arrived  on  the  coast  ofjfrica,  and  having  taken  in  a 
cargo  of  slaves,  came  to  anchor  in  the  river  Congo, 
about  six  miles  from  an  enemy's  ship  called  La  Brave; 
at  about  ten  in  th'e  morning  they  slipped  their  cables 
and  sailed  after  the  JLa  Brave,  which,  after  a  chase  of 
about  30 miles,  they  captured.  After  this,  the  captain, 
having-  manned  his  prize,  proceeded  on  the  trading 
voyage,  and  went  to  the  westward to  the»port  of  destina- 
tion in  the  West  Indies,  with  the  prize  in  company.  In 
the  course  of  the  voyage  the  prize  sailed  slower  than 
the  other  ship.  On  the  C2d  of  October,  the  La  Brave 
was  almost  out  of  sight,  in  the  stern  of  the  captor. 

On  the  25th.  the  captor  shortened  sail,  in  order  to 
keep  in  company  with  the  La  Brave.    On  the  26th,  at 
eleven  at  night  they  did  the  same.     The  captain  de- 
posed in  his  evi<fence,  that  he  did  not  do  this  for  his 
own  safety,  but  in  order  to  protect  .the  captured  ship. 
His  own  ship  afterwards  sprung  a  leak,   and  wa&  lost, 
but  the  captain  had   not  apprehended  any  danger  till 
the  sixth  of  November,  when  the  vessel  was  sinking:  the 
capiain   removed    the  crew  and  their  cloaths    into 
the  La  Brave.  The  instruction  from  the  owners  were4 
that  the  captain  should  take  under  his  protection  any 
ship  that  he  should  capture.     This  cause  was  tried 
before  Lord  Ellenborouoh,  C.J.  at  Guildhall  sit- 
tings after  Trinity  term,  1804;  and  a  verdict  was  had  for 
the  plaint iff.  Several  objections  were  made  at  the  trial, 
*a<l  it  was  first  contended  that  the  ship  was  not  sea- 
worthy.   The  defence  w-as  afterwards  placed  solely  on 
the  question  of  deviation ;  and  it  was  urged,  that  there 
was  a  deviation,  first,  when  the  ship  chased  and  cap* 
tared  the  La  Brave ;  secondly,  when  she  shortened 
tail  aqd  waited  for  the  la  Brave.    His  lordsbip  left 
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*****       the  two  questions  to  the  jury,  first,  whether- the  ship  wm 
Lawrekqi    seaworthy  at  sailing;  and  next  as  tothe/ett*r  of  marque; 

SroEB™'  and  Sa,d  ll,,lt  tlie  words  of  l^e  Policy»  "  witQ  likert>' 
to  chase,  capture,  and  man/'  imported  a  latitude  of 
license,  which,  though  difficult  to  explain,  the  cap- 
tain had  not  exceeded.  He,  however,  gave  the  4. 
fendant  liberty  to  move  for  a  nonsuit.  A  motion  was 
made  in  the  last  term  for  a  rule  to  shew  cause,  which 
being  granted,  cause  was  now  shew*  by  Erskini, 
Park,  Topping,  and  Wood,  for  the  plaintiff;  and 
they  contended,  that  a  letter  of  marque  is  always  ac- 
companied  with  instructions  from  the  Admiralty,  that 
the  ship  having  the  letter  of  marque  shall  set  upon, 
pursue,  and  take  all  vessels  belonging  to  the  enemy, 
tnd  send  the  captured  ship  to  the  nearest  port  to  soma 
,  court  of  admiralty,  where  she  may  be  condemned ;  and, 
after  she  is  brought  in,  the  prize-master  must  sepd 
three  or  four  of  the  crew  of  the  captured  shjp,of  whom 
one  must  be  the  master,  supercargo,  or  boatswain, 
and,  this  the  parties  are  bound  in  a  penalty  to  comply 
with.  That  the  captor  in  this  case,  being  a  slave  ship, 
which  could  not  safely  spare  so  many  of  ber  best 
hands,  it  was  necessary  she  should  accompany  the  La 
Brave,  in  order  for  their  mutual  protection.  [Law- 
rence, J.  here  observed  that  the  evidence  of  the  cap- 
tain was  expressly  «  that  he  did  not  keep  company  with 
the  prize  for  his  own  protection']  That  there  was  do 
actual  deviation  out  of  the  course  for  the  West  Indict, 
after  the  capture,  except  by  the  shortening  sail.  That 
to  hold  this  to  be  a  deviation  would- deprive  every 
ship  which  should  happen  to  be  insured,  from  afford- 
ing the  common  ofljees  of  humanity  to  any  vessel  in 
distress. 

„  C<*kell,  Serj.  and  Littj-edale,  for  the  defendant. 
"  The  captain  was  bound  to  proceed  to  the  West  Indies, 
not  only  by  the  shortest  course,  but  with  all  possible 
dispatch.    The  commission  with  the  letter  of  marque 
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and  At  Articles,  miy  te  compiled  with,  by  sending  a      iaflL 

sufficient  namfeer  pf  pe«ons  from  iTie  ship  making  the   Uwm& 

eaptare  to  cofldnct  the  capfuted  vessel   into  port.       *«*!*  .  . 

though  tfie  object  of  the  voyage  is  hostile  capture,  as  filPMQTHA* 

well  as  mercantile  adventure,  yet  the  party  ought  to 

take  otrt  a  efficient  quaiitity  of  men  for  both  purposes. 

The  Bbetty  to  chase,  captttfe,  and  irian  ittust,  like  all  other 

express  licences,  be  construed  strictly,  and  it  ifaports 

only  that  the  pHzC  ship  is  to  be  secured  ft)  the  captor, 

by  beitig  ntaiineit,  add  not  by  the  captor  becoming  a 

convoy  to  her.*    Here  Wa$  a  delay  unnecessary  for  jhe 

purposes  of  the  voyage  insured,  which  is  a  deviation, 

for  it  alter*  the  nature  of  the  voyage  and  of  the  risk. 

!/>M  Elletnbohough,  C.  J,  "  The  question  is, 
whether  the  acting  as  a  convoy  in  this  ease,  iri  oTder' 
to  male  the  captured  ship  conform  to  the  orders  of  the 
capturing  ahip,  and  to  bring  her  safe  into  a  port  for* 
coirfenrrt  wtion  is  wfthm  thelieenste  of  this  policy.  Libei-- 
nes  of  this  sort  without  restricting  theih  tb  nice  con- 
ftractkm*  upon  the  strict  term*  of  them,  yet  camltit  be' 
extended  beyond  their  fai*  import.  As  to  the  words,  " 
wiAor  without  lettersof  marqtce,"  I  shall  not  pronounce- 
an  ophtten  tlpofl  theifl,  as"  the  question  isr  now  fertly* 
before  ft*  court,  in  the  case  of  Parr  v.  Andetsm. 
Although  it  shotrMbe  admitted  that  the  liberty  w  taker 
*  letter  of  marque  does  impower  the  insured  to  do  All 
which  is  contained  in  the  instructions;  yet  it  does  tfot 
fdlow,  that*  the  captor  is  personally  to  accompany  the 
prize,  in  his  own  ship,  into  a  port;  it  may  be  under- 
stood only  artequirlng  that  the  captor  should  man  hi* 
prize  strf&ciently,  and  send  her  into  port,  with  certain 
oftcm  on  board,  and*  a  certain  number  of  the  captured 
ciew.  Neither  dotes  this  seem  warranted  by  the  tetms 
of  the. policy;  for,   in  this  case,  expressio  rntfirt  rtf 
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ito.s.  otnissio  alterius,  and  a  liberty  to  chase,  capture,  aid 
Lawrence  m*n  *s  not'  *herefore,  a  liberty  to  convoy.  Indeed  if 
it  were  so  there  would  not  beany  necessity  for  the  liberty 
to  man  the  prize.  As  to  the  giving  assistance  to  each 
that  will  not  authorize  any  loitering  in  the  course  of 
other,  voyage  for  any  other  purposes;  and  the  loitering 
on  the  26th  of  October  was  not  for  the  sake  of  such  assis- 
tance ;  for  the  leak  was  not  sprung  till  the  6th  of  Nor. 
Indeed,  that  point  does  not  arise;  but  when  it  does,  it 
may  be  found  for  the  benefit  of  all  underwriters  to  at- 
low  of  those  mutual  assistances  which  humanity  dic- 
tates, and  without  which  ships  in  distress  could  never  be 
saved.     It  appears  here  there  has  been  a  deviation. 

Grose,  J.  "  The  question  is,  whether  this  ship  bis 
done  that  which  is  within  thelibertj  in  the  policy, 
"  to  chase,  capture,  and  man."  That  liberty  is  con- 
fined to  the  words  "  chase,  capture,  and  man,"  and 
does  not  include  the  words  "  to  accompany,  the  cap- 
tured ship,  or  to  convey  her  into  a  port  of  condem- 
nation ;'*  and  if  that  had  been  the  intention  of  the  an* 
derwriters,  it  would,  probably,  have  been  expressed  in 
particular  words.  As  to  the  argument  that  the  captor 
must,  under  the  articles  and  the  letter  of  marqne, 
carry  her  into  port,  that  may  mean  that  she  is  to  bring 
ber  into  port,  by  properly  manning  the  prize.  Then 
it  is  said  the  insured  continued  their  voyage  for  their 
destined  port :  but  have  they  or  not  increased  the  dan* 
gers  of  the  risk  by  their  conduct?  Now  the  captain 
states,  that,  on  this  and  the  other  day,  he  shortened 
sail.  This  seems  neither  within  the  words  of  the  liberty, 
nor  within  the  intention  of  the  parties.  If  this  had  been 
their  intention,  they  would  have  said  "  with  liberty, 
not  only  to  chase,  capture, and  man,  but  also  to  convoy 
into  port." 

Lawrence,  J.  "  I  am  of  the  same  opinion.    What 

the  captain  has  said  is  true,  that  he  did  not  wait  far  the 
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la  Brave  for  his  own  protection ;  for  under  the  in- 
structions he  received  from  his  owners,  he  was  to  attend 
upon  and  convoy  his  prize.  It  has  been  argued,  that 
it  is  absolutely  necessary,  under  the  letter  of  marque,  SlMB0*BA*» 
to  convoy  the  ship  into  a  port;  but  that  argument  is 
fallacious,  in  considering  it  as  absolutely  necessary; 
for  the  prize  may  be'  sent  into  port  properly  manned ; 
and,  when  a  ship  goes  out  on  a  double  adventure,  as 
this  is,  the  insured  ought  to  have  a  sufficient  crew  for 
botb'purposes.  If  this  is  not  absolutely  necessary,  under 
the  letter  of  marque,  then  it  comes  to  this  question 
whether,  under  a  liberty  of  this  kind,  the  assured  can 
reduce  the  crew  to  a  dangerous  extent  by  manning  the 
prize  so  that  she  is  obliged  to  keep  her  company,  and 
loiter  beyond  her  proper  time  of  performing  her  voy- 
age, for  the  purpose  of  protecting  her.  I  should  feel 
very  great  difficulty  in  saying,  that,  if  a  ship  should  be 
in  danger,  another  ship  which  was  insured  should  not 
stop  to  assist  her.  Indeed,  if  it  be  a  deviation  to  stop, 
for'the  purpose  of  assistance  in  distress,  I  do  not  under- 
stand what  can  be  or  not  a  deviation.  But  that  neces- 
sity did  not  occur  in  this  case,  for,  though  the  prize 
once  carried  away  her  top-mast,  that  is  a  very  slight 
and  ordinary  accident,  and  she  repnired  it  without  assisU 
ance,n 

Le  Blanc  J. t€  This  is  not  a  case  in  which  the  two 
ships  were  accompanying  each  other,  for  the  sake  of 
mutual  assistance,  for  neither  stood  in  want  ot  it ;  and 
this  case  is  therefore  very  different  from  that  of  a  ship 
which  either  accompanies  another,  or  slackens  sail,  fur 
the  purpose  of  giving  assistance  in  distress.  It  is,  on 
the  contrary,  the,  case  of  a  merchantman  actually  loi- 
tering on  the  voyage,  and  not  using  that  dispatch  in 
coming  to  her  port,  which  she  ought  to  have  done.  If 
she  had  done  nothing  more  than  see  the  captured  vessel 
into  a  place  oFgreater  safety,  than  that  where  she-  wa$ 
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1805.  captured,  it  might  perhaps  hare  been  considered  with- 
L^TTci  *d  *b*  liberty  to  capture ;  but  this  was  dope  ip  pursu- 
ance of  instructions  frprp  the  owners,  that  tbe  captain 
should  take  under  his  protection  all  ships  that  he  should 
capture.  Is  that  then  necessarily  implied  in  the  terms 
of  the  policyj  which  authorises  him"  to  chase,  capture, 
and  man;"  that  was  satisfied  when  he  had  chased! 
capture*)*  apd  manned ;  but  ijt  is  neither  in  the  terms  of 
the  policy,  nor  qf  the  letter  of  marque,  and  the  instruc- 
tions with  it,  that  he  should  convoy.  When  once  it 
was  proved,  that  the  ship  delayed  and  slackened  bei 
course,  it  was  incumbent  on  tbe  plaintiff  to  shew  a 
clear  ground  for  loitering  on  the  voyage,  but  be  bis 
not  shewn  any  ground,  for  it  was  done  without  aaj 
necessity,  at  the  time,  to  give  assistance.  In  tbis  we, 
therefore!  without  saying  any  thing  upon  the  construc- 
tion which  may  be  put  upon  these  words,  in  wy  other 
case,  where  such  necessity  may  arise,  I  think  this  is  a 
deviation." 

Rul*  PUCfMBOtn. 


Clements 

and  Wife 

vern$ 

Kuw. 


Clbments  and  wife  against  Kstir. 

Semblt,  an  extra  excise  man  is  entitled  to  notice  wader  tk 
excise  faros,  on  actions  brought  against  him  for  any  tkmg 
done  in  pursuance  of  any  of  the  excise  laics  ;  or  at  least f  he 
is  entitled  to  it,  as  a  person  acting  under  an  excise  officer, 
tf  he  is  sent  to  make  a  search  in  a  boat  coming  on  short, 
though  no  excise  officer  appointed  by  warrant  from  the  board 
be  present. 

TPHIS  was  an  action  of  trespass  for  an  assault,  com- 
mitted by  the  defendant  on  the  wife  of  Clements ; 
which  was  tried  before  Lord  Ellknborough,  C.  J. 
at  the  last  summer  assizes  at  Exeter.  The  assault  com- 
plained of  was  committed  in  the  course  of  a  search 
made  on  board  a  boat  in  which  the  plaintiff \  Clements, 
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indhis  wife,  and  some  others  were  coming  on  shoe*? 
The  defendant  and  some  other  persons  were  sent  by  tbf    &Zwnn 
regular  excise-officer  to  search  the  boat.    He  did  jnot     aadWifc 
accompany  them,  because  he  was  afraid  of  being      £££ 
known.     He  sent  tbem  out,  and  they  brought  back 
some  spirits,  which  they  had  seized.    In  the  course  of  , 

the  search  it  was  said  that  Keen  acted  with  indecency 
to  the  wife  of  Clements,  whom  be  suspected  to  carry. 
spirits,  in  a  bladder,  concealed  about  her  person.  The 
surveyor  of  excise  being  called,  stated  as  above,  that 
he  em  ployed  the  defendant  as  an  extra  man.  He  was 
paid  501.  a  year  the  same  as  a  regular  excise  man, 
bathe  was  not  appointed  by  the  board  of  excise.  His 
name  was  transmitted  to  the  board  of  excise  for  them 
to  issue  his  pay,  but  the  surveyor  of  excise  could  turn 
bim  away  at  his  pleasure.  The  counsel  for  the  defen* 
font  then  insisted  that,  as  a  person  acting  inf  puna-* 
ance  of  some  one  of  the  excise  laws,  he  was  entitled  to 
hare  notice  before  the  action  brought  under  the  €8 
Geo.  III.  c.  37,  s.  S3,  anfd  it  was  said  that  it  might  be 
collected  from  the  5th  section  what  was  the  con- 
struction of  the  23d  section  of  this  statute,  and  that  it 
applies  to  all  persons  acting  under  excise  officers,  the 
words  being,  "  no  action  shall  be  brought  against  any 
excise  officer  or  officers  or  any  person  acting  under  him 
or  tbem,  until,  &c"  On  the  other  side,  it  was  con- 
tended that  the  defendant  not  being  an  excise  officer 
had  no  powej  under  any  of  the  statutes  relating  to 
excise  to  make  the  original  search  in  this  case,*  and 
that  the  protection,  under  these  acts,  was  intended  to . 
be  afforded  only  tp  those  persons  who  were  either 
excise  officers  strictly,  or  who  were  acting  under  and  in  . 
the  presence  of  a  regular  excise  officer.  That  neither 
the  surveyor  of  excise,  nor  any  other  regular  officer,, 
being  in  the  boat  when  the  search  was  made,  the  search  , 

*  G Assess  citod,  for  tbis  purpose,  36  Geo.  UI.  c  40. 
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t s6K  *as  not  legal  so  as  to  afford  a  justification  to  this  man,  or 
Cittftv**  to  entitle  him  to. notice  in  the  present  action;  and 
md  Wife  that  if  he  had  any  authority,  under  the  excise  laws, 
j£7£,  he  had  exceeded  it,  and  had  by  that  mean?  deprived 
himself  of  all  protection  under  them,  for  he  was  pot  then 
acting  in  pursuance  of  any  excise  laws.  His  lordship, 
thought  that  this  defendant  was  either  an  excise  offi- 
cer or  that  he  was  acting  under  an  excise  officer,  and 
said,  that  to  require  that  the  surveyor  or  excise  officer 
should  go  personally  on  all  occasions  to  make  the  search 
would  be  as  it  appeared  from  this  case,  to  impede  the 
execution  of  those  laws ;  for  it  was  obvious  that,  if  the 
persoir  cf  the  excise  officer  was  always  to  be  known  to 
the  parties  in  the  boat,  it  would  afford  them  an  oppor- 
tunity of  secreting  £he  goods  or  of  preparing  for 
defence  and  violence.  He  therefore  directed  a  non- 
suit. 

:  In  Michaelmas  termjast,  Gaselee,  fortbepAiuifijf, 
moved  for  a  new  trial  on  the  above  grounds ;  and  a 
*ule  to.  shew  cause  being  granted, 

'  Dallas  and  Gibrs,  for  the  defendant,  shewed 
cause,  and  the  former  stated  the  objections  taken  at  the 
trial  as  follows ;  frst,  that  no  notice  of  the  action  was 
given ;  and  secondly,  that  the  action  was  not  brought 
within  time.  Thatin  answer  to  the  objection  that  this 
defendant  was  not  an  excise  officer,  not  being  appointed 
tfy  a  general  warrant  from  the  commissioners,  he  was 
in  fact  a  person  employed  by  one  having;  authority  to 
ebiploy  him,  and  was  employed  in  the  business  of  the 

Excise,  and  there  is  no  other  description  or  definition 
©f  an  excise  officer  than  "  one  employed  iu  the  busi- 
ness of  excise,"  and  officers  who  have  a  temporary 
duty  as  Well  as  those  persons  who  have  a  permanent 
duty,  and  who  are  empowered  by  a  warrant,  are  equal- 
ly excise  officers.  And  as  to  the  excess  of  authority, 
if  a -man  having  such  authority  meansfairly  to  act  under 
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it,  and  does  « little  exceed  bis  authority,  he  still  is  with-        1005. 
in  die  protection  of  the  acts  of  parliament  requiring    ClemTwt* 
notice,  *Dd  Wi*« 

venus 

Law*bn€£,  J.     "  Otherwise  it  must  follQW  that  he      k***. 
will  never  be  entitled  to  notice  except  in  cases  where 
he  does  not  want  it." 

Lord  Ellenbokouoh,  C  J.    a  It  was  meant  that  *l 

these  persons  should  have  a.  protection,  so  far  as  the 
notice  goes,  to  give  them  an  opportunity  of  making 
amends  where  they  have  acted  rather  illegally." 

Le  Blanc,  J.  asked,  whether  all  officers  properly 
appointed  by  the  excise  are  not  required  to  takfe  the 
oaths  under  the  statute  1 2.  of  Car.  II.  But  the  court  now,  . 
and  on  the  motion,  having  expressed  a  strong  opinion 
against  the  plaintiff  on  one  or  other  of  the  points,  and 
chiefly  that  whether  an  excise  officer  or  not,  he  was 
entitled  to  notice  as  acting  in  pursuance  of  some  excise 
law,  The  counsel  for  the  plaintiff  gave  up  the  point 
opon  the  defendant's  agreeing  to  give  up  the  treble 
costs. 

Rule  discharged. 

On  granting  the  rule  his  lordship  said,  "  we  assume 
it  to  be  understood  that  the  defendant  is  an  excise  offi- 
cer in  every  respect  except,  that  he  is  not  appointed  by 
the  board  of  excise  by  a  warrant  or  deputation.", 


Moses  Patience  against  A.  TowMlet. 

A  hill  drawn  on  Leghorn  was  not  presented  in  due  time,  owing 
h  the  political  state  of  the  country  at  that  time,  which  ren- 
bred  it  impossible  to  present  it;  Held,  that  it  being  after- 
turds  presented  for  papnent  with  due  diligence,  and  refused 
forwant  of  presentation  at  the  time  when  it  was  due,  the  holder 
*ighi  recover  against  the  antecedent  parties;  and  evidence  of 
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this  inq»tsibihtftfprae*ti*grttketim<tftkeniahty4 

tke  bill  migftt  be  given,  m  tie  ordmtny  averment  that  ifwr 

duly  presented. 
xaos.       T*RIS  was  an  action  on  a  bill  6f  exchange  by  Ihe 
p  tiik  bolder  against  one  of  the  antecedent  parties  there- 

Krtni  on.  It  was  drawn  on  the  1st  of  June,  1900,  at  three 
T«wm.By.  QKHghj  usance  on  Leghorn,  and  was  doe  oil  the  Htth, 
of  September,  1800,  bat  was  not  pcesented  either  far 
acceptance  or  payment  anlA  the  31st  of  Octofcr,  IMOt 
The  protest  stated  that  it  was  not  paid  became  Ml  po» 
sealed  in  due  time.  At  the*  trial  before  Lord  Eluen- 
noROOG0t  C.  J.  at  Guildhall,  at  the  sittings  after 
fast  term,  this  was  relied  appn  as  a  defence  to  the  ac- 
tion; hut  ihe  plaintiff  proved,  thai,  from  the  particular 
situation  of  the  country,  Leghorn  being  then  occupied 
by  the  enemy,  or  in  some  such  critical  situation,  tbougb 
the  bill  was  sent  out  by  the  plaintiff  for  the  purpose  of 
being  presented,  it  was  impossible  to  present  it  in  d«e 
tiine^aad  was  presented  as  early  as  could  be  afterwards, 
and  there  was  a  verdict  for  the  plaintiff. 

Ekskine  now  moved  for  a  new  trial,  on  the  ground 
that  it  should  have  been  stated  in.  the  declaration  that 
the  presenting  of  the  bill  for  acceptance  and  pay- 
ment was  delayed  and  prevented  by  the  special  cir- 
cumstances  of  the  case  -as  above ;  and  that  evidence  of 
the  impossibility  of  presenting  it,  in  due  time,  could 
not  be  given  under  the  ordinary  averment  in  this  case 
that  the  bill  was  duly  presented.    But  by 

Lord  Ellen  no  bo  ugh,  C.  J.  "  Duly  presented  is 
presented  accord. ug  to  the  custom  of  merchants,  which 
necessarily  implies  an  exception  in  favour  of  those 
unavoidable  accidents  which  must  prevent  the  party 
from  doing  it  within  the  regular  time;  and  it  was  left 
to  the  jury  to  say,  whether  from  the  situation  of  the 
coootry  it  was  possible  for  the  plaintiff  to  present  itin 
due  time" 

Rule  nisi  eevvssp. 
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•       '  "  *        .'*■  f 
Nohthwick  against  Stanton. 

h  assumpsit  for  a  fine  on  admission  to  a  copyhold,  uhere  the  hra  *  - ..    . '  '  % 
remitted  a  part  of  the  fine,  held,  that  it  was  not  necessary 
to  prove  an  entry  on  the  court -rolls,  either  of  the  ortginiH 
assessment  of  the  fine,  or  the  reassessment ;  for  the  brd  chid 
not  the  homage,  is  to  assess  the  fine. 

THIS  was  an  action  of  assumpsit  tofnw?ov*r  a  sunp  NoRTHWICt 

due  for  a  fine,  on  an  admission  to  a  copyhold,  which       ' """ 
was  tried  before  Lord  Ellekborougu,  C.  J.  attlw}    Stawton- 
sittings  at  Westminster,  after  last  Michaelmas  term, 
and  wherein  there  was  a  verdict  for  the  plaintiff. 

Wioxsy  now  moved  for  a  new  trial ;  and  seated  tbrtt 
the  action  was  in  assumpsit,  and  the  declaration  stated 
generally  that  the  defendant  being  a  copyhold'  tenant 
ol  *the  plaintiff  lord  of  the  manor  of  Harrow,  woe 
indebted  to  the  plaintiff,  as  lord  of  the  sianor,  for  .cer- 
tain annas  due,  as  fines  for  admission  todivers  copy  hold 
tenements;  with  a  count  for  100L  due,  anfl  payable  in 
respect  of  admission  ^o  divers  copyhold  tenements/  Spc. 
At  this  trial  the  rolls  were  produced,  whereop  it  ap.- 
peared  that  the  defendant  was  admitted  on  the  7th  of 
August;  1801 ;  the  value  of  the  land  was  proved,  and 
also  the  entry  of  the  defendant,  as  tenant  to  the  pre- 
mises in  question  at  and  under  the  yearly  rent  of  one 
shilling,  and  the  customs  and  services.  The  lord  of  the 
manor  then  assessed  1001.  as  a  fine,  but  out  of  his  grace 
and  favour  remitted  401.  On  the  part  of  the  defendant, 
it  was  contended  thatGOl.  was  too  -large  a  fine,  for 
the  premises  were  not  worth  SOt.  per  ann.  and  that 
there  was  no  entry  of  the  fine  nor  of  the  assessment, 
or  reassessment  thereof,  on  the  court  roHd  of  the  toiaoo*. 
On  the  30th  of  January,  1 804,  the  steward  of  the  manor 
wrote  a  letter  to  the  defendant  as  follows,  "  Madam, 
as  steward  of  the  manor  of  Harrow,  I  hereby  give  you 
»°.  «8.  FP 
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180ft.       notice,  if  you  do  not  within  a  week  pay,  or  cause  to  \* 

Jfo      wic*  paid,  the  sum  of  40l.  as  a  reassessed  fine  for  your  ad- 

«mut    .  Jbission,  I  shall  be  under  the  necessity  of  bringing  an 

Stanton.     action  against  you,w    Yet  there  was  no  entry  on  the 

rolls  of  this  letter,  or  of  any  fine  whatever,  and  itwai 

insisted  at  the  trial  that  there  ought  to  have  been  such 

entry  of  a  reassessment  on  the  court  rolls,  but  that  the 

letter  was  merely  a  notice,  and  not  a  reassessment.  And 

Errkine  now  contended  that  there  was  good  reason  wbj 

this  reassessment  should  appear  upon  the  rolls,  for  by 

that  means  the  amount  of  the  fine  would  appear,  and  the 

title  of  the  copyholder  would  be  clearer,  and  the  value 

be  the  more  easily  ascertained,  since  the  value  of  & 

copyhold  estate  depends  much  upon  the  amount  of  the 

fine. 

Lord  Ellknborough,  C.  J.  "  You  do  not  say 
that  there  is  any  authority  for  this  being  put  upon  the 
court-rolls,  and  there  is  a  very  good  reason  why  it  should 
not  appear;  for  it  is  the  practice  of  the  lord,  from 
mercy  and  other  reasons,  to  remit  the  fine,  and  it 
might  then  be  very  inconvenient  for  him  to  have  it 
Stated  on  the  court-rolls  in  order  to  conclude  himself 
pn  another  admission . 

JjAwrence,  J.  "  The  courUrolU  are  the  records  of 
the  finding  of  the  homage.  Now  the  lord  assesses  the 
fine,  and  it  is  no  part  of  the  duty  of  the  homage  to  do  it. 
The  homage  say  what  is  the  rent ;  and  that  being  done, 
the  steward  informs  them  what  is  the  fine." 

Grose,  J.  "  I  have  seep  many  entries  in  court-rolls, 
and  the  usual  mode  i?  to  state  the  presentment  and 
admission,  and  then  an  ep try  is  made  thus;  "after 
which,  at  the  said  court,  a  fine  is  paid  with  which  the 
Jord  is  content/' 

Rule  nisi  refused. 
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Moss  and  Others  against  Mills  and  Another.  1S05.  . 

February  6.  * 

Held,  that  am  indorsement  of  a  bill  of  sale  of  a  skip  on  the  trans* 
fer  of  property  therein  is  not  valid  within  the  registry  acts, 
made  on  a  register  which  is  cancelled  and  void,  even  though 
it  was  so  cancelled  in  consequence  of  obtaining  a  former  re* 
gister  de  novo  which  was  invalid, 

Semble,  the  indorsement  should  be  made  at  the  time  of  making 
thebiU  of  sale,  or  in  a  reasonable  time  after,  and  should  state 
the  true  date  of  the  bill  of  sale,  and  will  not  be  good  where  the 
indorsement  is  dated  on  one  day  and  the  bill  of  sale  subse- 
quently. 

THIS  was  an  action  of  trover  to  recover  the  value    ^J^^ 

of  a  ship  called  the  Samaritan's  Hope;  the  defen*  ve«iu. 
dants  pleaded  the  general  issue.  The  cause  came  on  to  MdAMfetr. 
be  tried  at  the  last  summer  assizes  for  the  county  of 
Lancaster,  when  the  jury  found  a  verdict  for  the  plain- 
tiffs for  17501.  subject  to  the  opinion  of  the  court  on 
the  following  case.  .  Tho.  Twamlow  and  Sam.  Met 
Dowal  residing  at  Liverpool,  and  being  the  owners  of 
the  ship  in  question,  by  bill  of  sale,  dated  the  6th  of 
July,  1799,  assigned  to  and  transferred  the  said  ship, 
then  belonging  to  and  'lying  in  the  port  of  Liverpool, 
for  a  valuable  consideration ,  to  John  Kirhpatrick,  then 
also  resident  in  Liverpool.  In  the  above  bill  of  sale 
t  certificate  of  registry  de  novo  of  the  said  ship,  in  the 
names  of  the  said  Tho.  Twamlow,  and  Sam.  Mc.  Dow* 
«/,  at  the  said  port  of  Liverpool,  was  duly  and  accu*  I 

rately  recited.  This  certificate  of  registry  de  novo  is 
No.  135,  and  dated  at  Liverpool  the  17th  of  July,  1799> 
and  has  the  following  memorandum  written  upon  it; 
viz.  the  formerregister  granted  at  Scarboro',  No.  13, 
dated  the  Sd  of  April,  1793,  having  been  taken  away 
ty  the  enemy,  this  vessel*  permitted  to  be  registered 
rtS 


i 
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1803.        it  novo,  by  order  from  the  honourable  the  commit 
M  sioqers  of  his  majesty's  customs ;  No.  S79>  dated  tto 

and  o*ier»   4th  ofJtoly,  1 799.    An  indorsement  appears  upon  the 
m££      said  certificate  of  registry  in  the  words  following,  ▼»*. 
and  Another.   Liverpool,  be  it  remembered  that  we,  Tho.  TwamlowsxA 
Sam.  Me.  Dowal,  both  of  Liverpool,  in  the  coonty  of 
Lancaster,  merchants,  have  this  day  sold  and  transferred 
all  our  right,  share,  or  interest  to  and  to  the  ship  and 
vessel  the  Samaritan's  Hope,  mentioned  in  the  within 
certificate  of  registry,  unto  JtknRirkpatrick,  *  of  Liw* 
pool  aforesaid,  merchant ;  witness  our  hands  this  29th 
of  July,  in  the  year  1799*  signed  in  the  presence  of  us, 
8cc.     But  the  said  indorsement  on  the  said  certificate 
of  registry  was  not  signed  on  the  said  29th  of  July, 
1799,  by  the  said   Thomas  Twamiow  and  Sam.  Mc. 
Dowal,  or  either  of  them,  or  any  other  person  autho- 
rised by  him  or  either  of  them  in  that  behalf,  nor  vai 
audi  indorsement  signed  by  the  said  Tho.  Ttoando® 
and  Sam.  Mc.  Dowal  until  and  upon  the  24th  of  June, 
1602,  as  above  mentioned.  On  the  20th  of  July,  179% 
the  said  John  Kirkpatrick  caused  the  said  ship  to  be 
registered,  at  the  port  of  Liverpool,  in  his  own  name, 
when  the  certificate  of  the  registry  before  mentioned, 
granted  to  the  said  Tho.  Twamiow  and  Sam.  Mc.  Dow* 
*/,  was  delivered  up  and  cancelled,   and  the  same 
was  produced  at  the  trial  by  a  clerk  from  the  proper 
custody  at  the  custom-house^  London,  and  the  said 
John  Kirkpatrick  obtained  the  following  certificaie  of 
registry  (that  is  to  say),  "  in*  pursuance  of  an  act  passed 
in  the  26th  year  of  King  Geo.  III.  entitled,  an  act  fos 
the  further  increase  and  encouragement  of  shipping 
and  navigation,  John  Kirkpatrick,  of  Liverpool,  in  the 
county  of  Lancaster,  merchant,  having  taken  and  sub* 
scribed  the  oath  required  by  this  act*  and  having 
fewer n  that  he  is  sole  owner  of  thd  ship  or  vessel  called 
the  Sayan***'*  Hope,  of  Liverpool  whereof  Frtzo* 
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Smith  w  at  present  master,  and  that  the  said  ship  or  1805. 
vessel  was  built  at  Scarboro,  in  the  county  of  York,  in  J^. 
tl*  year  17.03,  the  former  register  granted  at  Liver-  tad  other* 
pool,  No.  135,  dated  the  17th  of  July,  1799,  delivered  jJ£JJ 
op  and  cancelled ;  and  William  Scales,  tide  purveyor,  «»d  Anotbtr. 
and  ffm.  Yeatcs,  Jun.  having  certified  to  us  that  the 
said  ship  or  vessel  is  British  built,  has  two  decks  and  three 
masts;  that  the  length  from  the  fore  part  of  the  maiu 
stern  to  the  after  part  of  the  stem  post  aloft  is  85 
feet;  breadth  at  the  broadest  part  above  the  main  wales 
24 feet  7  inches;  her  height  below  decks  in  the  steerage 
5  feet  7  inches ;  and  admeasures  206  tons ;  that  she  is 
a  square  sterned  ship,  has  no  gallery  and  a  hilet-head : 
and  the  said  subscribing  owner  having  consented  and 
agreed  to  the  above  description  and  admeasurement, 
and  having  given  sufficient  security  as  is  required  by 
the  9aid  act,  the  said  ship  Samaritan's  Hope  has  been 
duly  registered  at  the  port  of  Liverpool.  Given  under 
our  hands  and  seals  of  office  at  the  custom-house  in  the 
aid  port  of  Liverpool,  this  29th  of  July,  in  the  year 
1799,  A.  JnsloiLy  Collector,  E.  Rigby,  Comptroller. 
Under  all,  some,  or  one  of  the  above  mentioned  docu- 
ments, the  said  John  Kirkpalrick  took  possession  of 
the  said  ship,  and  exercised  acts  of  ownership  upon  the 
ftme  in  respect  thereof!  In  February,  1800,  the  said 
John  Kirkpatrick,  by  bill  of  sale,  which  recited  the 
said  certificate  of  registry  granted  unto  the  said  Tho. 
Twmlow  and  Sam.  Me*  DowaJ,  assigned  and  trans* 
fared  the  said  ship  for  the  eonsiderations  in  the  same 
Mlof  sale  mentioned  to  GavinYoung  and  J.  Glennie,who 
tbeniesidedin  London.  Thdsaid  G.  Young  and  J.  Glen* 
**,io  August  1800,  by  a  bill  of  sale,  assigned  and  trans-* 
fared  thesavd  ship,  for  a?  valuable  consideration,  to  fVm. 
Hamilton  and  Michael  Peter  Tour  ay,  then  also  reside 
»g  in  London ;  and  in  February  1801,  tbe  said  Ha- 
•itltott  and  Michad  Peter  Touray,  by  bill  of  sale,  in 
fcreaderfttioii  of  18001.  actually  paid  hf  the  said  James 
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1805.        Mills,  the  defendant  assigned  and  transferred  the  said 
MoM       ship  to  the  said  James  Mills,  then  and  still  resident  io 

and  Othen     London ;  but  no  indorsement  waa  made  on  any  certi- 
Wins       ficate  of  registry,  in  respect  of  either  the  said  bill  of 

•id  Another,  gale  from  the  said  John  Kir kpa trick  to  Gavin  Young 
and  John  Glennie,  or  of  that  from  the  said  Gavin 
Young  and  John  Glennie  to  Wm.  Hamilton,  and 
Michael  Peter  Touray,  or  of  that  from  the  said  Wm* 
Hamilton  and  Michael  Peter  Touray  to  the  said  James 
Mills ;  nor  was  any  copy  of  the  said  three  last  men- 
tioned bills  of  sale-delivered,  or  any  other  of  the  requi- 
sites of  the  register  acts  complied*  with,  in  respect  of 
the  three  last  mentioned  bills  of  sale.  Immediately  after 
the  said  last  mentioned  bill  of  sale,  the  defendant,  Janus 
Mills,  took  possession  of  die  said  ship,  and  has  conti- 
nued in  such  possession  ever  since.  The  bill  of  sale 
from  the  said  Tho.  Twamlow  and  Sam.  Me.  Dowal  to 
John  Kirkpatrick,  of  the  6th  of  July,  1799,  is  now 
,  in  the  possession  of  the  said  James  Mills,  and  has  been 
so  ever  since  February  1801.  In  Novemlxr  1800,  tbe 
said  John  Kirkpatrick  became  a  bankrupt,  and  a 
commission  of  bankrupt  issned  against  him,  and  his 
estate  and  effects  were,  under  such  commission,  duly 
assigned  to  tbe  plaintiffs  and  the  said  John  Parr, 
deceased.  On  tbe  14th  of  August,  1802,  the  said  JoA* 
Kirkpatrick  obtained  his  certificate,  under  the  said 
commission  of  bankrupt.  Tbe  indorsement  made  as 
before  mentioned  on  the  said  certificate  of  registry, 
granted  to  the  said  Tho.  Twamlow  and  Sam.  Mc,  Dowal, 
and  dated  the  29th  of  July,  1799,  was  signed  by  them 
the  said  Tho.  Twamlow  and  Sam.  Mc.  Dowal,  in  tbe 
presence  of  two  witnesses,  upon  the  24th  day  of  June,  I 
1802,  and  not  before.  After  the  last  mentioned  day, 
the  plaintiffs  demanded  the  ship  in  question  of  the  <fc*  I 
fendants,  in  whose  possession  she  then  was,  bat  the 
defendants  refused  to  deliver  her,  and  converted  kef  ! 
to  their  own  use,  ~  The  question  for  tbe  opinion  of  ifa* 
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court  is,  whether  the plaintiffs  are  entitled  to  recover?        '»3. 
and  if  the  court  shall  be  of  opinion  that  they  are  90  en-        Mo»* 
titled,  then  the  present  verdict  to  stand  ;  if  otherwise,  a    tn4  otll«*» 
nonsuit  to  be  entered  :  either  party  to  be  at  liberty  to       Mill* 
turn  this  case  unto  &  special   verdict,  if  tbey  should  ■■*  *"•■*•*• 
wish  to  bring  a  writ  of  error. 

This  case  was  first  argued  in  Michaelmas  term  last 
November  20th,  1304,  by  Little  dale  for  the  plain* 
tiffs,  and  Hullock  for  the  defendant*. 

For  the  plaintiffs  it  was  contended  that  the  bill  of 
sale  to  the  defendants  not  being  duly  registered,  the/ 
derived  no  title  under  the  registry  act;  but,  that  with 
respect  to  the  plaintiffs,  their  title  was  complete  although 
the  certificate  of  registry  was  not  indorsed  on  the  day 
when  it  bears  date;  for  that,  according  to  the  case  of 
Mots  v.  Char  nock*  it  is  sufficient,  where  the  rights  of 
third  persons  are  not  affected,  if  the  indorsement  is 
made  in  a  reasonable  time. 

Le  Blanc,  J.  "  But  this  indorsement  was  upon  ft 
cancelled  instrument,  and  that  varies  the  case  from  Ifost 
v.  Charnock. 

u  If  the  register  de  novo  was  improperly  granted,  the 
commissioners  could  not  strictly  cancel  the  instrument} 
and  if  it  could  be  considered  as  cancelled  by  the  parties 
themselves,  they,  by  indorsing  the  deed,  havei  now  set 
it  op  again.  It  never  can  be  considered  as  wholly 
cancelled,  for,  if  so,  it  would  be  the  means  of  destroy- 
ing the  evidences  of  title  to  the  greater  part  of  the 
shipping  in  all  the  ports  in  the  kingdom;  and  in  In- 
cases out  of  20  where  a  register  de  novo  is  granted,  it 
is  done  irregularly.  Although  it  is  cancelled  in  form; 
yet  still  it  is  not  wholly  destroyed,  and  the  title  is  not 
affected  by  it,  as  in  the  case  of  a  cancelled  deed. 

•  ft  East,  399. 
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Ufa*  La  wbknc  e,  J. "  There  is  naqttestton ,  bat  that  if  a  title 
'MoM       is  once  vested  in  any  person,  by  means  of  a  deed,  tlie 

«n<t  Others  cancelling  it  does  not  devest  the  estate  though  it  ere* 
Milt.!       ates  *&&§  difficulty  in  respect  of  the  means  of  proving 

and  Another.  i\ie  title." 

For  the  defendant,  it  was  contended,  that  though  the 
defendants  could  not  make  out  a  formal  title,  yet  neither 
could  the  plaintiffs,  and  that,  at  the  time  of  granting 
the  certificate  dc  novo,  neither  the  plaintiffs  nor  Kirk- 
t '  patrick  the  bankrupt  had  any  title  either  legal  or  equi- 

table. (Lord  Ellenbo&ough,  C.  J.  observed,  that 
he  did  not  suppose  it  would  be  contended  that  they 
'had.)  Then  if  the  court  are  of  opinion  that  no  title 
accrued  to  Kirkpatrick  on  the  register  de  novo,  so 
as  the  indorsement  on  the  registry  was  not  executed 
within  a  reasonable  time  after  the  execution  of  the 
bill  of  sale,  that  would  not  communicate  a  title  under 
the  registry  act,  for  it  was  not  executed  till  three  yew* 
after  the  bill  of  sale.  And  though  the  registry  acts  <fo 
•fiot  point  out,  in  this  case,  the  precise  time  when  the 
indorsement  shall  be  made,  yet  it  was  plainly  the  intent 
of  the  legislature  that  it  should  be  within  a  reasonable 
time;*  and  it  is  a  question  of  law  what  is  a  reasonable 
time.  Now  the  statute  7  and  8  W.  III.  c.«2,  which  re- 
Tjairesan  indorsement,  states  no  particular  time  for  mak- 
ing it,  but  it  ought  to  be  done  immediately,  or  otherwise 
the  notice  it  affords  to  the  public  will  be  of  little  avail. 
But  the  question  here  is  not  so  much  whether  the  in- 
dorsement was  made  in  due  time,  but  whether  or  not 
an  indorsement  upon  this  instrument,  which  is  a  mere 
nullity,  is  a  regular  indorsement  under  the  acts  for 
registering  ships.  The  act  in  question  requires  that  the 
indorsement  should  be  made  in  the  manner  thereafter 
expressed,  and  then  requires,  that  it  shall  be  signed  bj 
— — — — — ^— — — ■        —————.— ^^—^———^— *• 
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tome  of  the  parties  conveying  an  interest,  or  some  per-  *ms« 
son  legally  authorised  by  them,  and  a  copy  of  such  in-  ^j~ 
dorsement  shall  be  delivered  to  the  person  authorised  to  «*  oihert 
make  registry.  "  Now  this  is  all  imperative  on  the  par-  Mills 
ties;  and  the  proper  officer  to  give  this  notice  and  copy  ■■*  *■****• 
to  is  the  officer  at  Liverpool,  and  not  at  London,  unless 
a  register  de  novo  is  good  ;  and  though  the  officer  at 
Liverpool  would  have  been  bound  to  transmit  it  to  JLon- 
don,  yet  it  is  now  in  London  not  as  an  instrument  regu- 
larly transmitted  from  Liverpool  under  the  act,  but  as 
an  improperly  granted  instrument  and  copy.  It  ought 
indeed  to  have  remained  at  Liverpool,  and  the  officer 
there  ought  to  have  transmitted  a  copy  to  London, 
Htathv.  Hubbard.*  The  plaintiff  $  have,  therefore,  no 
right  to  recover  in  this  action,  because  the  indorse- 
ment was  not  signed  within  a  reasonable  time  after 
the  execution  of  the  bill  of  sale;  and  because  by  that 
very  delay,  the  ship  might,  in  the  mean  time,  have  been 
assigned  to  foreigners  as  owners."  He  then  referred  to 
the  recital  in  the  26  G.  III.  c.  60.  s.  16,  and  the  34  G. 
III.  c.  68.  s.  16,  and  also  s.  17,  from  which  he  said, 
U  appeared  that  it  should  be  done  immediately  ;  for,  in 
providing  for  the  case,  of  an  owner  residing  abroad,  it 
is  wid,  "  where  the  owner  resides  in  a  foreign  country, 
to  that  the  indorsement  cannot  be  made  immediately ;" 
which  implies  that,  where  there  is  nothing  to  prevent 
it,  the  indorsement  should  be  made  immediately. 

[Lord  Ei.lbn borough,  C.  J.  "  Is  there  not  a  pro- 
vision that  where  the  ship  is  not  in  port  at  the  time,  it 
shall  be  registered  in  ten  days  after  her  arrival ;  how 
then  can  we  say  that  three  years  is  a  reasonable  time, 
!  where  no  such  difficulty  occurs  ?"] 

3fo«  v.  Char  nock  does  not  affect  this  case,  for  it  only 

■    ■.'      ■  »> 

*  4  East,  no. 
*•.».  ac 
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iftos.       decides  that  it  should  be  done  within  a  reasonable  time, 

MoM       or  immediately. 

»nd  others       La  wit  e  n  c  e,  S.    ft  All  that  Was  decided  in  that  case 

UuT*       ^^  merely  this,  that  wHere  there  was  no  time  fixed 

andAaothef.   by  the  act  of  parliament  for  doing  a  certain  act,  it 

should  riot,  when  done,  have  any  relation  back. 

Hullock.  cf  Neither  haVe  the  casfe*  as  to  cancelled 
instruments  any  bearing  upon  this  question/  This  is 
a  case  where  an  act  of  parliament  requires  an  indorse* 
pent  on  a  particular  instrument ;  and  this  is  an  indorse- 
ment on  a  cancelled  arid  void  instrument,  and  therefore 
is  not  within  the  terms  of  the  act  of  parliament,* 

LiTTLEDAtE,  in  reply,  contended  that  it  was  not  ne- 
cessary ihe  indorsement  should  be  riaade  immediately 
or  within  any  definite  time,  for  the  act  was  silent  in 
that  respect ;  but  where  a  definite  time  was  requisite 
within  the  spirit  of  thd  acts,  there  a  precise  time  was 
specified. 

Lord  Ellenbobough,  C.  J.  "  Can  this  indorse- 
ment be  good  which  not  only  states  an  untrue  fact,  viz. 
?  On  this  day  sold  and  transferred/  &c,  but  is  dated  on 
pne  day,  and  was  executed  at  a  subsequent  day?  Now 
this  indorsement  refers  the  inquirer  to  an  instrument  exe- 
cuted that  day,  and  whether  it  is  meant  to  refer  to  this  in- 
strument or  not,  yet  it  refers  to  that  which  has  not  then 
the  effect  Off  an  assignment.  It  fc  true,  that  deeds 
executed  after  they  bear  date  are  good,  but  in  those 
cases  the  truth  is  not  required  to  be  stated  by  act  of 
parliament.  The  form  of  the  instrument  is  '  this  day 
transferred/  and  also  on  an  indorsement  on  the  transfer 
of  a  drip  at  sea*  it  states  truly  when  4be  transfer  is  made, 
as  thus, '  and  now  at  this  day,  being  teto  days  after  the 
return  of  such  a  ship/  Surely,  therefore,  the  act  should 
be  pursued  by  complying  with  these  provisions,  and 
then  Ihe  trulh  will  be  alt  slated.  t?WRtt  difficulties 
would  be  aVorded  if  all  was  done  at  as  nearly  as 
possible  the  same  time,  and  where  there  is  so  much. 
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ctifitctfHy  in  fobog  the  Wi#  of  %   peJ»  we  had       i805. 
better  adhere  strictly  to  the  letter/'      [His  lordship       u^ 
made  these  observations  in  reply  to  ap  argument  from    a»d  Often 
LiitlcjaUj  that  the  form  in  the  lfith  section  would  ne^-      Suxui 
cessarily  lead  loathe  stating  of  a  falsehood  on  the  face  «dAn*tber. 
of  the  certificate,  by  referring  to  a  transfer  made  "  on 
this  day/*  which  yet,  from  circumstances,  pmst  appear 
to  be  made  ten  days  before.] 

LdTjrLBDALrB.  «  The  order  of  tlie  commissioners  in 
Lqafanbore  date  the  (Jth,  but  the register  was  jwxt  made 
till  the  17th,  and  they  would  not  alter  the  date  of  ttft 
bill  of  sak^tbough  in  fact  it  was  opt  executed  till  the  1 7th, 
The  court  then  required  a  second  argument,  and 
Le  Blanc,  J.  recommended  it  to  be  stated,  if  possible, 
whether  at  the  time  of  making  the  bill  of  side  in  ques- 
tion, the  register  or  certificate  actually  existed. 

On  the  ucond  argument,  The  court  put  the  que** 
ium  in  limine  to  Holboyp,  whether,  as  the  indorse- 
ment, was  made  on  a  register  that  was  perfectly  can- 
cell^  be  coWd,  in  a  cuse  where  the  law  was  strict,  fay 
that  it  was  a  proper  indorsement?  To  which  be  could 
only  answer  that,  if  the  indorsement  could  not  be  com- 
pleted after  the  register  pras  cancelled,  it  could  never* 
by  any  means,  in  ca?e  of  an  improper  register  it  uoto, 
where  the  register  was  .cancelled,  be  again  properly 
registered;  and  that  the  officer  had  no  power  to  cancel 
it,  and  should  not  have  delivered  it  up  till  the  other 
register  was  made. 

Lord  Ellewborouoh,  C  J.  "  This  is  a  case  striclis- 
3imijum%  and  these  are  difficulties  which  we  cannot 
provide  against ;  but  we  must,  I  repeat,  be  obliged  to 
decide  according  to  the  letter  of  the  act,  where  the  spi- 
rit of  it  is  so  jdifijoult  to  be  ascertained/' 

GaosB,  J.  '/  This  indorsement  has  never  answered  to 
five  the  public  notice  of  the  trapifcr&£  the  property, 
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and  it  is  no  better  than  if  it  was  done  upon  a  blank  piece 
of  paper/' 

Lawrence,  J.  "On  the  last  argument  it  was  said 
the  cancelling  of  an  instrument  does  not  destroy  the 
tad  Another,  interest  which  passes  by  it.  This  is  true  if  the  interest 
is  vested  under  it;  but  these  acts  require  the  interest 
to  be  passed  by  indorsement  on  a  certain  instrument. 
This  is  an  indorsement  on  such  an  instrument  which  i* 
Cancelled,  and  which  is  null  and  void  under  the  act.  It 
is  too  a  most  uftlighteous  action  on  the  part  of  the  bank* 
rapt." 

Judgment  for  the  defendant. 


Doe  on  the  demise  of  Geoeob  and  wife  again*  Js»~ 

sow. 

Where  the  ancestor  died  seised  leaving  a  son  and  daughter  in- 
fants, and  the  son,  still  an  infant,  went  abroad,  and  there,  as  vet 
found  by  the  jury  9  died  under  age;  held  that  the  daughter,  un- 
der the  statute  of  limitations,  had  only  10  years  after  her 
coming  of  age,  or  20  years  after  the  death  of  the  ancestor  ts 
bring  an  ejectment ;  ' 

*T*HIS  was  an  ejectment  tried  at  Northampton,s$tmmcr 

Dot  dm.         assizes,  1804,  before  Rooke,  J.  At  the  trial  it  was 

GMwfcWld  proved,  that  one  Thomas  Jesson  received  the  rent  of 

the  premises  in  1776,  which  was  held  sufficient  seisin, 

and  died  in  1777.  He  had  a  son,  John  Jesson,  who  wai 

baptized  in  1767,  and  also  a  daughter,  one  of  the  /«- 

tors  of  the  plaintiff  who  was  baptized  in  1771,  both 

infants  at  the  time  of  Thomas  Jesson's  death.    This 

John  Jesson  went  abroad  in  1778,  still  being  an  infant, 

and  never  returned.    The  learned  judge  directed  the 

jury  to  presume  that  he  was  dead,  and  to  fix  a  period 

when  they  supposed  him  to  die,  which,  with  some  dif- 

.  faculty,  they  fixed  at  between  7  aqd  10  years  after  ha 
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went  abroad,  and  not  bfefore,  be  then  being  an  infant* 
And  upon  this  supposition  a  question  arose,  whether       ftO& 
the  person  last  seised,  John  Jesson,  djing  under  disabi-    d01  dm. 
lity,  his  sister  had  10  years  after  her  coming  of  age  or  Geohge  and 
*20  years  after  his  death,  under  the  statute  of  limitations,       J^ 
in  which  to  bring  her  ejectment.     The  jury  found  a     .'m»«k 
verdict  for  the  plaintiff,  under  the  direction  of  the 
learned  judge,  in  order  to  take  the  opinion  of  the  court 
upon  this  point,  and  also  upon  another  question,  upou 
the  will  of  Edward  Jesson,  the  father  of  Thomas  Jesson, 
wherein  this  land  was  devised  to  him,  and  whether  that 
devise  was  for  lift  or  in  fee. 

Clark,  N.  6.  for  the  defendant,  obtained  a  rule  to 
shew  cause,  in  last  Mkkaebna$  term,  why  there  should 
not  be  a-  new  trial;  and,  now,  cause  was  shewn  by 
Vaughan,  ser}eant,  who,  after  reading  the  statute  21 
Jac.  1.  c.  16,  s.  1,3,  and  4,  admitted  thatif  tbestatl  ran 
from  the  time  when  the  person  died  who  was  last  seised, 
then  the  present  action  would  be  too  late.  And  he  said 
that  the  difficulty  arose  from  the  jury  being  pressed  to 
say  when  John  Jesson  died.  If  they  had  found  that 
he  died  within  the  last  10  years,  which  they  might  very 
well  have  done,  then  the  action  would  be  within  time; 
for  though  the  title  of  John  Jcsson  would  have  accrued 
more  than  £0  years,  yethe  had  been  under  a  continued 
disability  during  all  the  time.  He  therefore  contended 
that  the  lessor  of  the  plaintiff  had  20  years  during  which 
to  bring  her  action,  after  her  brother's  death. 

Lord  Ellenborough,  C.  J.  "  It  is  clear  the  sister, 
though  an  infant,  Could  not  have  20  years  after  the 
brother's  death,  but  only  10  years  after  she  came  of 
age  herself.  If  it  were  not  so,  and  an  infant  heir  had  a 
child  at  18,  and  died  under  age,  it  might  go  on  to  the 
end  of  time,  a  new  disability  growing  out  of  a  former 
one,  and  the  right  would  pever  be  barred." 

Lawrence,  J. *  The  right  must  have  descended  on 
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John  Jesson  and  then,  he  being  an  infant,  hie  heir,  «hs 
l>^iem.     is  also  an  infant,  has  lOjrears  after  her  disability  is  re- 

G*4jrfc**Ild  Ulovoc'*  ^iat  **to  s*y*  S^  8*ie  4r°'QJBS  of  age.  Tbelesso^ ' 
cf  the  plavttiJF hut  not  claimed  within  10  years,  and  she 
is  now  barred.  .In  Plowden,  there  is  a  case  on  tiie  sUu 
lute  of  fines,  in  which  great  difficulty  occurred  froo 
the  wording  or  that  statute  ;  but  in  order  to  avoid  the 
like  inconvenience,  the  word  deaf  &  is  omitted  iaa&imilv 
passage  in  the  statute  of  limitations,  and  the  time  raos 
from  tbe  day  when  tbe  title  accrued/9 

Bulb  absolute. 
The  court  being  clear  on  .t&s  pein^  tbe&tfwr  (pta> 
lion  was  not  agitated. 


Woo* 
vtr»u$ 


Wood  ffgaiitsfHARVEY.— January^, 

Upon~*u  order  of  justice*,  under  42  Ceo.  II.  c.  flO.  *.  41;  «rf 
43  Geo.  ill.  c.  84,  *.  44,  against  a  master  to  pay  5/.  tob 
servant,  who  was  enrolled  in  the  army  of  reserve,  fold,  tk* 
after  notice  of  tie  order,  and  21  days  elapsed,  and  the  ordtr 
confirmed  upon  appeal  to  the  quarter  sessions*  the  sum  mi§it 
be  levied  by  a  warrant  of  distress,  without  shewing  a  dmad 
by  the  servant  or  militia  man,  ike.  after  the  determination  cf 
the  appeal. 

HT HIS  was  an -action  of  trespass  tried  at  Maidstooe 
last  suuuoer  assizes^  before  Runnington,  Serj.  for 
levying  dl.  on  a  warrant  of  distress  under  tbe  miliii* 
and  army  of  reserve  acts,  48  Geo.  III.  c.  fX),s.  41;  snd 
43  Geo.  J//.c82,  s.  44 ;  verdict  for  the  plaintiff  hi  ai 
damages,  subject  to  a  question  reserved  by  the  learned 
judge,  whether  it  was  necessary  to  prove  a  demand  and 
refusal  of  the  money  mentioned  in  the  distress  warrant; 
which  he  bad  been  of  opinion  was  not  necessary.  A 
rule  having  been  obtained  to  shew  cause  why  there 
should  not  be  a  nonsuit  entered, 

Shepheud,  Serjeant,  a.nd  Majiry^t,  for  the  defiu- 
dant,  stated  that  the  plaintiff*^  servant  had  been  draan 


o 
Hartoy* 


In  tie  Forty-fifth  Year  of  Gedrge  III.  fijj)' 

fcrthe  army  of  reserve ;  and  by  the  first  of  the  above        iso*. 
acts/'  If  any  servant  shall  be  enrolled  as  a  militia  man.      "£ 

,  ■  Wood 

it  shall  not  alter  his  engagement  with  his  master  unless  terms 
the  militia  is  embodied;"  and  with  respect  to  the  settle* 
mcnt  of  disputes  concerning  wages,  &c.  it  is  enacted. 
"  that  where  any  dispute  shall  arise  touching  any  sum 
of  money  due,  Sec.  it  shall  be  lawful  for  such  justices, 
Sec.  to  examine  any  such  master  or  masters,  touching 
the  same,  and  to  make  such  order  as  may  seem  fit ;  and 
in  case  of  refusal  by  21  days  next  after  such  determi- 
nation, such  justices  may  issue  a  warrant  of  distress 
of  the  same  on  the  goods  and  chattels  of  such  master 
or  masters,"  &c.  This  provision  is  by  the  latter  sta- 
tute incorporated  also  into  that  act.  The  plaintiff's  ser- 
vant had  been  drawn  for  the  army  of  reserve,  and  the 
defendant,  upon  complaint  made  to  him,  ordered  5l. 
to  be  paid  to  him  by  the  plaintiff.  He  appealed  from  this 
order  to  the  sessions,  and  they  confirmed  the  order. 
Whereupon,  a  warrant  of  distress  wqs  issued  by  thq. 
defendant,  in  which  warrant  the  original  order  was 
stated,  and  also  that  "  on  the  10th  day  of  August 
last,"  the  said  Thoma*  had  notice  thereof  and  did 
not  pay,  &c. ;  but  no  complaint  was  stated  to  have 
been  made  to  the  justices  subsequent  to  the  appeal. 
When  the  appeal  was  determined,  the  servant  was 
gone  to  join  his  regiment ;  and  the  mother  of  the 
servant,  and  also  the  constable,  before  he  exe- 
cuted the  warrant,  demanded  the  money,  but  Wood 
said  he  would  not  pay  them.  There  was  no  evidence 
that  he  objected  to  pay,  because  they  had  no  authority 
to  receive  it,  only  that  he  refused  to  pay  them ;  but  the 
objection  was  taken  at  the  trial,  that  no  demand  and 
refusal  was  proved  after  the  confirming  of  the  order  by 
the  quarter  sessions;  and  it  was  therefore  insisted  that 
the  warratitof  distress  was  illegal.  v 


fco° 


Garkow  aud  Lawes,  for  the  plaintiff,  contended, 
that  upon  the  gejieral  law  of  tlie  land  the  phintiff 
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1805.       should  have  had  notice  of  the  confirmation  of  the  order, 

WoOD       and  a  demand  and  refusal  should  have  been  prored 

versus       thereon.  And  they  cited  Court  v.  Callaway,*  as  to  a 

demand  and  refusal,  after  a  previous  tender,  which 

demand  was  only  made  by  the  clerk  to  the  plainii^i 

attorney,  and  therefore  held  insufficient. 

By  the  court.  "  It  is  essential  to  the  jurisdiction 
of  the  magistrate,  that  the  party  should  not  have  paid 
the  money  during  the  21  days,  or  that  there  should  be 
a  demand  and  absolute  refusal,  but  there  are  no  words 
strictly  requiring  a  demand.  The  original  order  was  in 
dugust,  and  the  appeal  was  confirmed  on  the  7th  of  Oc- 
tober, and  it  was  not  pretended  at  that  time  that  the 
money  was  paid.  The  money  becomes  due  by  the  ori- 
ginal order,  21  days  after  which,  a  warrant  might  bare 
issued ;  but  the  payment  is  suspended,  ex  gratia,  by  the 
appeal :  and  then  the  moment  the  appeal  is  determined 
the  money  ought  to  bt  paid,  and  it  is  the  master's  busi- 
ness to  find  out  the  party  and  tender  him  the  money. 

Lawrence,  J.  in  giving  his  opiuion,  had  some dif* 
Acuity,  from  supposing  that  the  levy  was  made  under 
the  original  warrant,  and  not  on  a  second  warrant  mad* 
after  the  appeal ;  but,  this  being  explained,  he  con- 
curred fully  in  opinion  with  the  rest  of  the  court. 

The  plaintiff  was  therefore  nonsuited, 
the  warrant  aod  distress  being  legal. 


Anonymous. — conviction. 

Where  vpon  a  conviction  on  the  stat.  QQ  Geo.  II.  c.  33.**  7,  «* 
appeal  is  allowed  to  the  sessions,  upon  giving  eight  dan 
notice,  held,  that  it  is  only  necessary  to  give  notice  to  tkt 
prosecutor,  4'C*  and  not  1°  the  overseers  of  the  parukt  a/- 
though  part  of' the  penalty  is  given  to  the  poor  of  the  parish. 


*  1  Espinasse,  115. 
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'T'HIS  was  a  motion,  I  presume,  for  a  mandamus  to       1605. 

tKe  quarter  sessions  to  enter  and  hear  an.  appeal  Am *  M0Vf#  ' 
to  a  conviction  founded  on  the  staU  29' Geo.  II.  c. 
S3,  s.  3  &  7,  for  regulating  the  woollen  manufacture. 
This  act  contains  certain  provisions  for  settling  the 
wages,  and  enacts,  inter  alia,  that  no  master  shall  pay 
his  workmen  in  any  thing  but  money,  and,  if  he  pays 
in  goods  or  any  thing  else  than  money,  imposes  a  pe- 
nalty of  201.  one  half  to  the  informer,  and  the  other 
to  the  poor  of  the  parish,  to  be  recovered  in  a  summary 
way  before  a  justice  of  the  peace.  And  "  upon  giving 
eight  days'  notice  to  the  party  or  parties  in  whose  favour 
such  order  bath  been  made,"  an  appeal  is  allowed  to  the 
quarter  sessions.  In  this  case  notice  was  given  to  the 
party,  but  it  was  contended  before  the  sessions  that  no- 
tice ought  to  be  given  also  to  the  parish  officers. 
The  court  of  quarter  sessions  held  it  a  gwd  objection. 
It  was  now  sworn  that  Sttphent  the  attorney,  for  the 
prosecutor,  was  also  agent  and  attorney  for  the  court 
of  guardians  of  the  poor ;  but  it  was  contended  that  this 
was  not  sufficient,  for  they  were  not  the  overseers  of 
the  parish  of  St.  Gregory,  where  the  offence  was  com* 
pitted.  / 

Lord  Ellen  borou6h,  C.J.  "  Suppose,  that  part 
of  the  penally  is  given  to  the  king,  is  it  qecessary  to 
give  notice  of  appeal  to  the  Attorney-General  ?" 

Marryatt,  in  support  of  the  conviction.  "  The 
poor  of  the  parish  have  nothing  to  do  with  the  con* 
viction;  they  have  only  au  interest  in  tbempney  after 
it  is  levied. 

TnE  court,  as  it  should  seem  from  my  note,  which 
is  somewhat  defective  in  not  stating  how -the  point 
came  before  the  court,  held,  that  notice  to  the  church- 
wardens  and  overseers  was  no  t  necessary,  and  made 

The  ruli  a&solvt*. 

»°.  28.  HH 


ttft  :  §*mi*B.R.  tnfflbtyTtm, 


j^^  1*«  Kihg  tgeinst  the  late  Sheriff  of  Midiktex; 
Smith  and  others  against  WmTB.^ttfb  of  Janu- 
ary, 1805. 

Where  the  defendant  was  rendered  in  discharge  of  Jfl/i,  and  the 
defendant**  attorney  called  to  give  lAotice  of  render  that 
night,  but  finding  no  one  in  the  waf  saw  the  plaintiff'*  at- 
torney the  next  mornings  and  then  gate  notice :  keid,  that 
an  attachment  against  the  sheriff  moved  for  on  that  day, 
although  the  instructions  to  the  counsel  were  given  before  the 
notice,  was  irregular^  and  the  attachment  accordingly  set 
aside. 

TheKxvo  T5  ARROW  having  obtained  a  rule  to  shew  cause  why 
the  late  Sheriff  the  attachment,  against  the  sheriff  for  not  bringing 
<* Middles*!.  jn  tjje  body  jn  this  ca^e,  should  not  be  set  aside. 

Espinajsm  shewed  cause*  and  stated  that  the  writ, 
in  thecau^e,  was  returnable  on  the  7th  Nov.  1804,  and 
there  was  a  rule  to  return  the  writ  on  the  6th,  which 
was  complied  with  on  the  1 1th.  The  proceedings  were 
then  stayed  by  a  motion  to  set  aside  the  writ  for  irre- 
gularity, which  was  discharged.  On  the  fclst  there 
was  a  rule  to  bring  in  the  body,  which  expired  on  the 
26th  of  November,  and  on  the  same  night  the  princi- 
pal was  rendered  ;  and  the  defendant's  attorney  called 
at  the  hpuse  of  the  plaintiff's  attorney,  to  6erve  the  no- 
tice of  render,  but  nobody  was  at  home.  He  called 
•gain  the  next  morning  at  10  o'clock,  and  gave  per- 
sonal ootice  of  the  render  to  the  plaintiffs  attorney. 

As  to  the  first  irregularity,  he  contended  that  it  was 
waved  by  the  sheriffs  returning  the  writ.  As  to  the 
second,  he  admitted  the  notice  of  render  on  the  morning 
of  the  27  th,  but  he  said  that  a  brief  to  move  for  th^ 
attachment  was  actually  delivered  to  counsel  over 
night,  and  it  was  moved  for,  within  two  hours  of  the 
sitting  of  the  court,  so  that  the  notice  was  too  late ; 
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besides  which  there  was  no  committitur  in  the  marshal's       *»H 
«0°k-  Ayetuncov*. 

Harrow,  £   contra,  as   to  the  want  of  the  tpfff-       «*■#«• 
mUtiiur,  cited  2  Bi«t.  1049  i  and  JVatspn  v.  £*/&>»,  J  5^*2"^ 
<&/*.  £78. 

By  the  court.  «  The  jriafof^f a  attorney  should 
not  have  moved  for  the  attachment  after  he  had  notice 
of  the  render.  The  marshal's  book  is  only  for  the  con* 
venience  of  the  parties. 

Rule  absolute,  with  costs.* 


Ingram  against  Forster. — January  2?th, 

Qotiy.  Whether  when  a  bill  is  kftfor  acceptance,  and  tie 
drover,  after  its  remaining   in  his  possession  24  hours,  re* 

*  quires  time  to  consider  of  it,  and  the  holder  grants  him  that 
time,  the  holder  isnot  bound  to  give  immediate  notice  to  his 
indorser  of  the  particular  circumstance  of  such  request  and 
of  the  detay  granted;  although  he  is  not  bowid  to  present 
thehiUfor  acceptance. 

'PHIS  was  an  action  of  assumpsit;  plea,  general  issue     Uomau 
and  set  of;  tried  at  York  last  summer  assise*  wdJ^ther 


before  Cbambrr,  J.  Hie  plaintiffs  were  bankers  at  F©*™*. 
Wakefield;  the  defendant  kept  cash  with  them,  and  the 
action  was  brought  to  recover  the  balance  of  their  ap* 
count.  The  only  question  was,  whether  the  plaintiff? 
were  entitled  to  debit  the  defendant  with  a  bill  of  9K- 
change,  for  fiifil.  lis.  6d.  which  had  been  paid  onto 
their  bands,  and  when  presented  for  payment  w*$ 
dishonoured.  At  the  trial*  the  bill  was  admitted ;  but 
an  objection  was  taken  that  \hej*laintiffs  did  uot  give 
hz  defendant  notice  of  some  delay  in  tbe.acceptauo* 

■■■■■I    ■  *  »■  i » ' '  »■*»  *  ■» nil" 

#  &*sdati**eX.  Ba>**0W  ^an4  also  from  my  own  nolts. 
*«* 


j 
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1805.        The  bill  was  drawn  the  15tb  of  March,  1803,  on  ahonsl 

InorT"      in. London,  and  was  presented  by  Strange  and  Co*  the 

•od  Another  plaintiff?  bankers  and  agents,  for  acceptance,  on  the 

*wm.      18th  of  4Pn7-    Their  clerk  did  not  cal1  for  lhc  bfll  ** 
next  day,  but  on  the  20th;  when  the  drawee  desired  it 

to  be  left  another  day;  and'  on  the  21st  of  April  it  was 
returned  to    Strange  and  Co.  unaccepted,  and  they 
sent  notice  immediately  to  the  plaintiffs ;  who  likewise 
gave  notice  to  the  defendant,  but  without  stating  the 
particular  circumstances  of  the  presenting  of  the  bill. 
Jt  was  afterwards  returned  in  due  time  for  non-pay- 
ment.    NoCice  was  given,  as  was  said,  by  Kennctt,  one 
of  the  plaintiffs,  to  the  defendant  in  person,  but  as  evi- 
dence could  not  be  had  of  this,  the  proof  of  the  notice 
of  non-payment  was  as  follows :  a  letter  was  sent  from 
the  plaintiff  to  the  defendant,  on  the  30th  of  Majf 
1803,  by  a  servaut;  he  saw  the  defendant,  and  deli- 
vered the  letter  to  him ;.  he  said  it  related  to  a  bill ;  it 
was  what  he  expected  ;  he  hud  notice  of  it  the  week 
ttefore  from  the  plaintiff  Mr.  Kennctt.     But  he  did  not 
mention  on  what  day.    The   notice  to  the  plaintiff* 
being  sent  on  the  18th  would  have  arrived  on  the  21st 
of  May,  which  was  Saturday,  and  Monday  was  the  23d. 
The  defendant  lived  at  Horbury,  eight  miles  from  the 
plaintiffs.  .  The 'learned  judge  thought   that  as  this 
Evidence  did  not  carry  the  notice  back  earlier  than  the 
23d,  it  was  not  sufficient,  and  accordingly  nonsuited 
.    the  plaintiffs.    There  was  another  objection  also  taken 
as  to  the  notice  of  non-acceptance :  viz.  that  the  drawer 
ought  to  have  given  his  answer,  whether  be  could  ac- 
cept or  not,  ou  the  2d,  day  when  the  ekrk  of  Strange 
and  Co.  called  for  the  bill,  and  the  giving  a  day's  fuf- 
ther  time  was  at  their  hazard ;  and  the  defendant  ought 
then  to  have  had  notice,  as  upon  an  absolute  refusal. 
The  learned  judge,  said  that  he  recollected  no  instance 
of  the  rule  haviug  beeu  held  so  strictly ;  and  the  conn- 
liel  not  quoting  any  authority*  and  the  defendants  n*i 
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being  bound  to  present  for  acceptance  at  all,  he  over- 
ruled this  exception. 

Parks  having  obtained  a  rule  to  shew  cause  why  M  ^nf*** 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial      Fosts*. 
granted, 

Toppino  and  Holrotd  now  shewed  cause,  and 
contended  that  there  ought  to  have  been  notice  of  the 
delay  in  theacceptanceor  non-acceptance  on  the  19th 
of  April.  They  cited  Marius,  edit.  3d,  p.  6l,  where  he 
says,  "  No  three  days  for  acceptance"  and  also  another 
paragraph  entitled,''  *4  hours  for  acceptance,9'  and 
contended  that  from  the  whole  of  those  passages,  it 
was  clear  that  they  applied  to  inland  as  well  as  to 
foreign  bills,  and  that  the  party  presenting  ought  to 
demand  an  answer  whether  the  bill  will  be  accepted  or 
not  within  24  hours." 

Parke,  contra,  as  lo  this  point,  said  that  the  passage 
in  Marius  was  not  applicable  to  the  present  case,  be- 
cause it  did  not  appear  but  that  it  might  be  meant 
only  of  bills  drawn  at  so  many  days  after  sight. 

The  Court  held,  that,  at  least,  the  evidence  of 
the  notice  of  non-payment  should  have  been  left  to  the 
jury,  and  that  therefore  there  should  be  a  new  trial. 

On  the  other  point,  Lord  Ellenborough,  C.  J.  ob- 
served that  the  law  of  merchants  at  Hamburgh,  and 
which  prevails  all  over  the  continent  of  Europe,  is,  that 
when  a  bill  is  kept  more  than  24  hours  after  accept- 
ance, it  amounts  to  an  acceptance ;  and  he  should  wish 
this  point  to  be  settled,  and  that  it  should  be  inquired, 
whether,  when  bills  are  left  for  acceptance,  there  is 
not  a  specific  time  when  they  should  be  returned  ;  and 
whether,  if  the  holder  allows  further  time,  he  should 
not  inform  his  indorse r,  and  put  him  in  as  good  a  situ- 
ation as  bipaself? 

RCLE    ABSOLUTE. 


C«9  C*minB.&<i*m»yT<m> 


wo*.  Cole  against  Gowbe. — January  £g» 

Overseers  of  Ike  poor  should  proceed  to  take  an  indemnity ,  ii 
cases  of  bastardy,  from  the  putative  father,  under  (kc  stabs* 
6  Geo.  II.  c.  31,  s,  lf  md  cannot  commute  the  same  fas 
Specific  mm ;  and  aU  notes  and  all  other  securito  pm 
for1  payment  of  money  absolutely,  in  such  case,  are,  in  ton, 
only  to  be  considered  as  mere  contracts  of  indemnity  *f*% 
which  the  payee  or  obligee  can  recover  only  such  sum  &tk 
parish  shall  have  expended, 

Semble,  it  is  not  necessary,  however,  that  the  compulsory?* 
visions  of  that  statute  should  be  pursued,  but  the  scarify 
must  be  substantially  such  as  is  thereby  required. 

Coit       T  N  ©EBITATUS  assratnpsit  against  the  defendants  on  t 
ttrtut  promissory  note,  bearing  date  the  6tto  of  April,  19G&I 

whereby  they  promised,  twomonthsaftar  thedafeetber*> 
of,  to  pay  the  plaiut[(f $  by  the  names  and  additions  of 
Messes.  Cole,  Sharp,  Godfrey  aod  GUiejf,  the  church- 
wardens and  overseers  of  the  poor  of  the  ftariflh  tf  PvL 
loxhill  in  the  county  of  Bedford,  or  order,  the  sum  of  fit. 
The  declaration  also  contained  a  count  for  money  paid* 
laid  out,  and  expended,  and  one  on  an  account  stated.— 
Pleas,  as  to  all  but  51.  the  general  issue  and  a  tender  of 
lhe5l.  The  ins? Lie  At iok  took  issue  on  the  non-assump- 
sit, and  denied  the  tender,  whereupon  issue  was  joined. 
The  cause  came  on  to  be  tried  at  the  last  Lent  assizei 
Ibr  the  coutfty  of  Bedford,  before  Mr.  Justice  Grotti 
when  a  verdict  was  found  for  the  defendants  on  tbdl 
plea  of  tender  of  the  Si.  and  for  the  plaintiff on  the 
general  issue,  with  201.  damages,  sdbject  to  the  opinion 
ttf  the  court  on  the  following  case: 

On  the  22d  of  Jan.  I80S,  one  M.  T.  single  woman, 
being  a  pauper  telongrng  to  the  parish  of  Pulloilut, 
swore  a  bastard  child  of  which  she  was  then  pregnant 
to  Gcwer,  one  of  the  defendants,  who  was  apprehended 
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by  virtue  of  a  warrant  in  that  behalf  on  the  7th  qf  April  taw. 
following.  Shortly  after  he  was  apprehended,  and  '^ 
before  he  bad  beep  parried  before  any  magistrate*  b$  0^* 
ofiered  to  compromise  the  affair  with  the  parish -officers 
for  201.  if  they  would  give  him  time  to  pay  it  in,  as  it 
vould  pot  be  in  his  power  to  raise  the  money  at  onqc, 
rbe  parish  officers  agreed  to  accept  the  20).  and  to  tak* 
i  by  such  instalments  as  would  beat  suit  Gowcr's  conr* 
lenience,  provided  a  sufficient  person  would  join  with 
foswin  some  security  to  pay  those  instalments.—* 
Gwtr  thereupon  requested  to  be  released  out  of  cut* 
tody,  that  he  might  find  some  such  person  to  he* 
pome  a  surety  with  him  ;  promising  to  meet  the  parish* 
officers  the  next  day,  viz.  the  8th  of  April,  in  order 
io  finish  the  business  by  giving  the  security  required* 
Gwwr  was  accordingly  released  out  of  custody,  and 
Withe  following  day,  viz,  the  8th  of  April ,  he  met  the 
parish-officers.  The  other  defendant,  PiggQtt,  also, 
attended  the  meeting,  and  Gomtr  offered  PiggQtt  af 
the  surety  for  the  payment  of  the  gpl.  It  was  finally 
tgreed  that  201.  should  be  secured  by  three  joint  pro* 
missory  notes  of  the  defendants  to  bear  date  respectively 
the  said  8th  day  of  April,  and  he  payable  for  the  fol- 
lowing sums  and  at  the  following  intervals: 

The  first,  whereon  the  present  action  is  brought, 
it  two  months  dale  for  61.;  The  second  at  twelve 
months  date  for  Jl.  The  third  at  twenty-four  months 
date  for  71.  being  ftOl.  in  the  whole. 

These  three  notes  were  thereupon  accordingly  pre- 
pared by  the  defendant,  Piggott.  He  also  prepared 
the  memorandum  or  undertaking  herein  after  set  forth. 

Before  the  notes  and  the  memorandum  or  under* 
taking  were  signed,  Piggott  (io  ttje  presence  and  hear* 
ing  of  Gower,)  asked  the  parish-officers  whether  they 
expected  that  the  notes  should  be  paid  in  case  the  child 
dudjwho  wswertd  that,  without  doubt,  it  wovld  he  e*r 
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1805.       pected  that  the  money  should  be  paid  in  all  events.-" 
Whereupon  the  defendants  signed  three  promissory 
no:es,  and  delivered  them  over  to  the  plaintiff  Cole, 
and  he  signed  the  memorandum  or  undertaking  on  the 
part  of  the  parish,  and  delivered  it  over  to  Cotrr; 
which  said  memorandum  or  undertaking  was  witnessed 
by  one  John  Edwards,  and  is  as  follows :  Whereas  Jlftfrjf 
Taylor,  of  the  parish  of  Pulloxhill,  in  the  county  of 
Bedford,  singly  woman,  hath,  by  her  voluntary  exami- 
nation, taken   in  writing  upon   oath  before  Edzari 
Tangucray,  clerk,  one  of  his  majesty's  justices  of  the 
peace  for  the  said  county  of  Bedford,  on  the  2Sd  day 
of  January,  last  past,  declared  herself  to  be  with  child 
and  that  the  said  child  is  likely  to  be  born  a  bastard, 
and  to  he  chargeable  to  the  said  parish  of  Pnltoihilt,  \ 
and  hath  charged  William  Gorier,  late  of  Silsoe,  in  the  i 
said  county  of  Bedford,  but  now  of  St.  Albans,  in  the 
county  of  Hertford,  with  being  the  father  of  the  said 
bastard  child ;  and  whereas  the  said   William  Gowr, 
and  Isaac  Piggott  of  St.  Albans  aforesaid,  have  this  day 
given  to  the  church-warden  and  overseers  of  the  poor 
of  the  said  parish  of  Pulloxhitl,  their  joint  note*  of 
hand  for  the  payment  of  201.  by  instalments,  to  in- 
demnify the  said  parish  from  the  costs  and  charges  of 
maintaining  or  providing  for  the  child  or  children,  of 
which  the  said  Mary  Taylor  hath  declared  herself  to 
be  with  child  as  aforesaid  :  Now,  therefore,  I,  Joseph 
Cole,  one  of  the  church-wardens,  of  the  said  parish  of 
Pulloxhill,  on  behalf  of  myself  and  the  rest  of  the  inhabi- 
tants of  the  said  parish,  do  hereby  undertake  and  *gree  to 
provide  for,  take  care  of,  and  maintain  such  child  or  chil- 
dren of  w  hich  the  said  M (try  Taylor  is  now  with  child 
as  aforesaid,  and  to  save  harmless  and  indemnified  the 
said  William  Cower  from  the  keeping  and  maintaining 
of  the  same,  and  all  costs  and   charges  and  expences 
which  he  may  sustain  or  be  put  unto  on  account  there- 
of, as  witness  my  hand  this  8th  of 'jtpril  1803,  Jetfk 
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Cole.    Witness,  John  Edwards.    8th  June,  1803,  61.        *805. 
8th  Jpril,  1804,  7).  8th  April,  1805,  7l.     Total,  201. 

Tfie  first  note  fell  due  the  1 1th  of  June,  1803,  and 
on  the  17th  of  the  said  June,  Mary  Taylor,  the 
pauper,  was  delivered  of  a  still-born  bastard  child,  in 
the  parish  of  Pulloxhill ;  and  the  defendants,  being 
called  upon  to  discharge  their  first  note,  and  supposing 
that  the  parish  had  not  expended  more  than  5l.on  the 
premises,  they  tendered  that  sum  in  part  payment  of 
their  first  note,  but  they  refused  to  pay  the  twenty  shil- 
lings remaining  on  the  said  note ;  urging  that  $1.  was 
the  full  extent  to  which  the  parish  had  been  damni- 
fied. 

The  defendants  at  the  trial,  proved  their  plea  of 
tender  of  the  5l.  and  the  plaintiffs  did  not  make  out 
evidence  that  the  parish  had  been  damnified  to  above 
the  amount  of  5l.  but,  on  the  contrary,  that  they  had 
only  expended  Si.  14s.  by  reason  of  the  premises. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiffs  are  entitled  to  recover  ? 

Best,  for  the  plaintiff.  "  By  the  statute  of  the  18  £/*'*. 
c.  3,  and  also  by  the  6  Geo.  II.  c.  31,  s,  1,  the  putative 
father  is  bound  to  provide  for  his  child  ;  and,  by  the  lat- 
ter statute,  a  power  is  given  to  the  magistrates  to  take 
the  father,  before  the  birth  of  the  child,  and  commit 
him  to  gaol,  unless  he  enters  into  security  to  provide 
for  its  maintenance.  The  note  and  agreement  would  at 
any  rate,  be  good  before  the  statute  6  Geo.  II.  c.  31; 
and  now,  since  that  statute,  may  be  considered  as  au 
indemnity  both  to  the  overseers  of  the  parish  for  the 
provision  for  this  child,  and  to  the  father  also  against 
heing  proceeded  upon  under  that  statute,  by  which 
he  would  be  bound  to  provide  a  weekly  sum  for  the 
maintenance  of  the  child,  for  an  uncertain  time,  where- 

s°.  28.  1  i 
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18(**-        «,  by  giving  this  note,  he  is  indemnified  for  a  certain 
Colb        and  definite  sum.     Neither  is  this  against  the  pro?ision 
Gowe*m       of  that  stajute?  for  that  statute  applies  only  to  persons 
pb<)  are  proceeded  against  in  the  manner  therein  pre* 
scribed,  and  does  not  prevent  the  parish  officers  from 
agreeing  to  a  different  mode  of  indemnity,    it  may 
indeed  be  said  that  this  npte  is  only  an  indemnity  to 
the  parish,  and  therefore  no  consideration  passes  to  thi 
defendant  ;rbut  the  case  state*  that  the  money  was  offer- 
ed to  be  paid  down.,  and  as  the  father  would  have  been 
v  obligecl  to,  have  entered  into  a  bond,  or  have  paid  the 
money  down,  it  clearly  operates  as  an  indemnity,  which 
is  a  good  consideration j  as  to  him.     It  is  a  contract  in 
writing,  whereby  the  party  binds  himself,  by  a  promis- 
sory note,  for  that  which  he  is,  by  law,  liable  to  pay ;  aod 
the  note  is,  therefore,  good  in  itself,  and  there  is  a  suf- 
ficient consideration  for  it,  so  that  the  present  action  is 
maintainable. 

G  ask  lee,  contra.  "  This  promissory  note  is  altoge- 
ther void,  upon  general  principles  of  law  and  public 
policy;  for  it  is,  in  effect,  a  wager  on  a  subject,  which 
between  these  parties,  is  not  lawful.  It  is  a  contract 
by  the  overseers '  for  a  certain  sum  to  indemnify  the 
father  against  all  claims  of  the  parish  for  the  support 
of  the  child.  It  is  therefore  a  me^e  wager  npou  the 
life  of  the  child,  and  as  the  parish  officers  have  thereby 
an  interest  in  it's  death  it  cannot  be  good  in  law;  al- 
though such  a  wager  might  he  good  as  between  indif- 
ferent persons  not  so  interested,  and  not  having  the 
custody  and  care  of  the  tshild  ;  Jones  v.  Randal*  As 
the  statute  6th  Geo.  II.  c.  31,  s.  1,  provides  a  certain 
mode  for  obtaining  indemnity  to  the  parish,  the  over- 
seers ought  to  pursue  that  mode  anc(  no  other;  as  in 
the  case  of  sheriffs  bailiffs,  who  cau  take  no  other  se- 
curity than  a  bail  bond/' 

i. —  ~  .  —  - 

*  Cowptr,  17,  37. 
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Laweencb,  J.  u  You  do  not  mean  to  say  that,  id 
order  to  have  an  indemnity,  the  putative  father  faust 
be  taken  before  a  magistrate  on  a  warrant/9 

Gasblbe.  "  1  do  not  mean  to  contend  that ;  but 
only  that  the  officer  must  take  an  indemnity  such  as 
is  prescribed  by  the  statute,  that  Is  to  say,  only  to* 
the  extent  of  the  damage  which  the  parish  may  sustain  ; 
and  cannot  commute  the  whole  for  a  specific  sum. 
This  note  is  also  void  with  respect  to  the  agreement  on 
the  part  of  the  parish  officers/;  for  they  cannot  bind 
either  the  parish  or  the  succeeding  officers,  to  take  this 
fixed  sum  instead  of  indemnifying  the  parish  from  the 
burthen  of  maintenance :  and  it  is,  therefore,   without 

consideration/'  v 

*  ■ 

Lawrincb,  J.  "  The  father  will  still  be  liable  for 
support  of  the  child  ;  then  these  persons  agree  to  in- 
demnify him  ;  and,  if  they  do'  not,  they  will  be  liable 
over  to  him  upon  this  note,  supposing  their  agreement 
to  indemnify  to  be  good  and  binding  upon  them  per* 
sonally," 

Gasei/ee.  "  But  this  agreement  is  in  thef  character 
of  church- warden,"  I,  Jos.  Cole,  for  myself  and  the* 
rest  of  the  inhabitants  of  the  said  parish,  do  agree,"  and 
then,  though  Cole  might  be  liable  to  indemnify  the 
putative  father  personally,  yet  it  is  a  fraud  upon  him, 
because  he  relied  upon  the  security  of  the  parish  to  in- 
demnify him.  At  any  rate,  the  note  is  offly  good! 
for  the  actual  sura  expended  by  the  parish,  which  is 
only  si.  10s."  He  then  cited  a  case,  Wild  V.  Griffin, 
which  was  tried  at  Westminster,  at  the  sittings  after 
last  Trinity  term.  That  ease,  as  far  as  I  could  collect 
from  an  oretemts  report  by  GarkoW,  who  was  in  the 
cause,  wasan  action  on  a  promissory  note  for  T4l,  given, 
hy  a  putative  father,  to  the  plaintiff 9  Wild,  as  the 
•verseer  of  the  parish  of  St.  John's,  Clerkenwell,  to* 
i  i\ 


Gowi.m. 
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1805.       which  may  be  the  meant  of  oppressiop,  or  aa  induce* 
Cohm       meat  to  them  to  neglect  the  parish  children/7 

Lawrence,  J.  "  I  am,  on  the  whole,  of  the  same 
opinion,  though  I  cannot  but  say  that  I  have  had  some 
doubt  about  it ;  because  it  may  happen  that  a  poor 
man,  who  has  friends,  may  be  able  to  raise  money  to 
pay  a  certain  sum,  to  be  discharged  from  the  support 
of  a  child,  though  he  could  not  get  friends  to  enter 
into  a  bond  of  indemnity  for  him ;  and  the  consequence 
will  be  that  such  a  man  will  go  to  gaol,  and  the  parish 
will  get  nothing  from  him.  But,  upon  principles  of 
public  policy^  I  cannot  help  saying,  that  I  think  die 
better  judgment  will  be  to  hold,  that  notes  of  this 
Lindarenot  valid.  1  hope,  indeed,  that  it  never  en- 
tered into  the  mind  of  any  man  to  let  such  a  conside- 
ration operate  upon  him  so  asHo  render  him  careless 
of  the  life  of  the  child ;  but  I  think  it  would  be  impro- 
per to  bold  out  any  such  temptation.  I  think,  also, 
that  the  parish  ought  not  to  be  either  a  gainer  or  a 
loser  by  these  bargains,  and  ought  to  have  only  a  pro- 
per  indemnity.  On  the  whole,  therefore,  I  think  the 
better  judgment  is,  that  these  notes  ought  not  to  be  I 
considered  valid,  unless  they  are  considered  as  mere! 
notes  of  indemnity."  ' 

Lb  Blanc,  J.  expressed  himself  of  the  same  opinion, 
and,  besides  stating  the  like  grounds  as  above,  added, 
"  The  money  in  these  cases  goes  to  the  now  parish 
officers  to  relieve  the  present  parishioners  from  the 
rate  of  the  present  year;  whereas,  the  burthen  of  thei 
maintenance  of  the  child  falls  upon  the  parishiom 
of  the  next  and  subsequent  years.  Independently 
which,  the  persons  who  are  to  give  the  indemnity 
the  father,  against  being  called  upon  by  the  pari 
"ought  to  be  such  aa  have  no  interest  in  the  death, 
rather  no  care  and  controul  over  the  management  a* 
life  of  the  child,  but  rather  person*  who  have  an  ioJj 
rest  in  the  life  of  it." 

Judgment  for  the  defendant. 
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DoEdem.  Strickland  against  Spencer  and  Ado-       *W5. 
ther. — January  29*  ' 

On  a  lease  from  year  to  year  of  a  farm,  the  tenant  to  enter  on 
the  housings  Old  Lady  Day,  and  the  land  at  Old  Candle-  . 
mas,  SfC  with  an  agreement  to  quit  at  the times of entering,  the 
rent  being  payable  at  Old  Lady  Day  and  Michaelmas;  held, 
thatanotite  to  quit,  half  a  year  before  Old  Lady  Day,  which 
istheeubstantialentry  on  thefarm9  is  good,  the  entry  onthelanS 
at  Old  Candlemas  Day  being  only  in  the  nature  of  a  liberty  m 

Sembfe,  the  day  of  payment  of  the  rent  may  be  always  consi- 
dered as  the  substantial  time  of  entry  9 

THIS  was  ao  ejectment,  tried  before  Chambrb,  J.    Doe  dem. 
at  York,  at  the  last  summer  assizes.The  only  qnestidn    T1,C*LA*» 


was,  whether  the  defendants  had  received  due  notice  S*«wo««. 
to  quit.  A  person  who  was  formerly  agent  for  the 
lessor  of  the  plaintiff  proved  the  letting  of  the  laaqls, 
and  that  all  the  lands  let  by  him  were  taken  from  Ctftt- 
dlemas  day.    The  lease  which  had  now  expired  being  > 

produced,  it  appeared  the  lands  were  let  "  Do  enter  on 
the  tillage  land  from  Candlemas,  last  past,  and  the  hou- 
sing, and  the  rest  of  the  farm  from  Lady  Day&nd  it  is 
agreed  that  when  the  said  Sptncer  and  T.  Martin  shall 
leave  the  premises,  they  shall  and  will  quit  accord- 
ing to  the  times  of  entry."  There  was  no  evidence  of 
any  change  in  the  agreement  as  to  the  time  of  quitting ; 
though  the  rent  was  at  one  time  raised.  Rent  was  re- 
ceived for  half  a  year  up  to  Old  Lady  Day,  1802.  Notice 
lo  quit  was  given,  dated,  and  served  the  23d  of  August, 
1803,  to  quit  at  the  end  of  the  current  year  of  the  te- 
nancy ;  which  was  eight  days  short  of  half  a  year's  notice 
up  to  Candlemas  Day,  The  dtfendant9 s  counsel  ob- 
jected that  the  notice  should  have  been,  as  to  the  arable 
land,  half  a  year's  notice  to  Candlemas  Day.  The 
learned  judge  reserved  the  question,  and  a  verdict  was 
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given  for  Aeplaintiff*,  with  liberty  to  enter  a  nonsuit, 
Doe  dem.  \  8cc. ;  and  a  rule  to  shew  cause  having  been  obtained, 

Strickland 


Parke  and  Walton,  textile  plaintiff,  cited  Doe  on 
the  demise  of  Daggett  v.  Snoreden,*  where  it  was  held 
that  an  agreement  to  take  a  farm,  the  arable  from  OH 
Candlemas,  the  pasture  from  Old  Lady  Day,  and  the 
meadow  from  Old  May  Day,  paying  rent  half  yearly, 
at  Old  Michaelmas  and  Lady  Day  is  substantially  a 
f  taking  of  the  whole  from  Old  Lady  Day;  and  notice  to 
quit  delivered  before  Old  Michaelmas  is  sufficient  to 
determine  the  tenancy ;  which  they  contended  was 
precisely  in  point  with  the  present  case.  The  latter, 
Walton,  also  cited  a  M.S.  case, Doe  d.  Lord Egrt mont 
v.  Clayton,  York  summer  assizes,  1795,  where  Rook, 
J.  held  a  similar  notice  good,  and  he  said,  that  the 
custom  of  entering  at  Candlemas  day,  was  very  usual, 
and  that  it  was  in  order  to  ha  inc.  the  land,  ( i .  c .)  to 
inclose  it. 

Cockell,  Serjeant,  contrct,  cited  Doe  d.  Lord  Grq 
de  Wilton  v.  Grant,  Stafford  summer  assizes,  1788, 
before  Lord  Ken  yon,  C.  J.  quoted  by  Grose,  J.  io 
Doe  d.  Allan  v.  Calvert,f  in  which  it  was  held  that 
where  the  tenant  entered  on  different  parts  of  the  farm 
at  different  times,  as  it  was  one  entire  demise,  the  no- 
tice should  be  for  half  a  year  expiring  at  the  first  period 
of  entry.  And  he  contended  that  Doe  v.  Snort  dm  did 
not  govern  this  case,  for  that  only  decided  what  was 
the  proper  notice  npon  such  an  entry  at  different  times, 
where  there  was  no  express  stipulation  as  to  the  time 
of  the  tenant's  quitting;  whereas  in  this  case  there 
was  an  express  agreement  „  to  quit  at  the  times  at 
entry,  which  being  an  entire  agreement,  the  notice 
should  be  six  months  or  half  a  year  previous  to  the 
earliest  period,  namely,  Candlemas  Day, 

*  2  Black.  1224.  t  2  East,  384, 
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Lord  Ellen borough,  C.  J. "  The  rule  of  law  with       ibm. 
respectto  this  subject  was  originally  that  thereshould  be        '     v1 
reasonable  notice,  and  in  the  time  of  Henry  VIII.  rea-  St»icxlai«o 
sonable  notice  was  held  to  be  half  a  year ;  but  siuce  that    3*™ 
time!  the  case  of  Do*  v.  Snowden  has  been  decided,  and 
has  laid  down  a  rule  pretty  generally  acted  upon,  that 
there  shall  be  half  a  year's  notice  up  to  the  substantia]  * 
time  of  entry,  that  is,  up  to  the  rent  day,  although  the 
incoming  tenant  should  have  a  privilege  of  entering  on 
certain  parts  of  the  land  at  an  earlier  time.     By  the 
time  of  entering,  therefore,  must  be  understood  the 
time  of  taking  the  beneficial  possession  of  the  lands ; 
for  the  general  way  of  considering  the  earlier  entry  on 
part  of  the  land  is  rather  as  a  privilege  than  as  a  sub- 
stantial entry.     Indeed  it  would  be  better  to  adhere 
Iq  the  rule  laid  down  in  Doc  v.  Snowden ;  without  con- 
sidering very  nicely  whether  or  not  the  whole  of  the 
lands  may  be  entered  upon  at  the  same  time ;  though 
I  by  no  means  will  say  that  it  is  not  a  v£ry  well  advised 
rule.    The  words  in  this  case  as  to  the  quitting  being 
at  the  same  time  as  the  entry,  may  be  understood  to 
refer  rather  to  the  substantial  entry,  though   at  first 
1  thought  those  words  might  make  some  difference ; 
but  to  say  that  the  tenant  shall  quit  at  the  times  of 
his  entering  is  nothiog  more  than  the  law  ordinarily 
requires." 

Grose,  J.  "  The  entering  at  Candlemas  is  only  a 
privilege  to  eater  and  plough  the  lands  ;  and  the  rule 
laid  down  in  Doe  v.  Snowden  is  a  very  useful  rule, 
whioh  I  should  be  sorry  to  disturb..  If  I  give  a  notice, 
in  such  a  case  as  this,  in  Jugust,  so  long  as  half  a  year 
before  Candlemas  Day,  there  may  be  two  crops  of 
grass  got,  which  would  not  be  got  on  the  usual  notice, 
and  that  is  perhaps  a  good  reason  why  the  notice  * 

should  not  be  given  till  near  upon  Michaelmps"  \ 

n°.  26.  K  k 
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180.5...  Lawrence,  J-  u  The  rule  laid  down,  in  thecaseof 

D  Doe  v.  Snozcden,  is  a  reasonable  one,  that  there  shouM 

SifticKLAxo  he  half  a  year's  notice,  reckoning  to  the  substantial 

versus  t;me  0p  entry      j\s  to  t|lcse  jan(js  which  will  be  of  no 

use  to  the  tenant,  J  do  not  see  if  it  had  beeii  a  littk 
short  of  the  time,  and  if  it  would  be  of  no  inconveni- 
ence to  hiry,  that  it  should  not  be  sufficient.  The  reason 
why  the  entry  on  the  land  is  earlier  than  ou  the  house,  in 
this  case,  is,  that  the  land  is  of  ho  use  to  the  tenantfor 
the  time,  for  whatever  he  sows  will  then  go  to  thenext 
tenant,  and  therefore  it  is  not  regarded  as  the  substan- 
tial time  of  entry.  Another  way  of  considering  the 
case  is,  as  was  done  in  the  case  in  the  Common  Pleas, 
namely  that  this  entry  at  Candlemas  is  only  a  privilege 
allowed  to  the  tenant;  and  that  is  probably  the  right 
way  of  considering;  it.  Besides,  as  I  observed  in  the  course 
of  the  argument,  it  is  usual  to  make  farming  leases  with 
a  liberty  for  the  incoming  tenant  to  enter  before  Lady 
Day  to  plough  tlje  land,  and  that  the  outgoing  tenant 
shall  have  liberty  to  stay  to  thrash-  out  his  corn;  and 
that  is  the  common  form  of  leases,  nor  does  it  essenti- 
ally differ  from  the  present  lease.  Though  it  is  ex- 
pressed in  other  words,  it  means  the  same  thing,  and 
'  amountsto  a  mere  liberty,  and  is  not  a  substantial  entry 
as  a  commencement  of  tenancy." 

Le  Blanc,  J.  "  If  there  were  any  real  difference 
between  the  cases,  I  should  adhere  to  the  authority  ot 
Doe  v.  Snowden,  but,  I  think  it  has  been  properly  con- 
sidered, that  when  it  is  agreed  that  the  ten  ant  shall  come 
in  at  a  given  time,  and  go  out  at  a  given  time,  differ- 
ent from  the  rent  day,  it  is  only  a  privilege  to  the  in- 
coming tenant  that  he  should  have  an  opportuoitr 
of  laving  out  his  money  on  the  land-  which  he  is 
to  occupy.  The  only  reason  for  giving  notice  is,  thai 
the  tenant  shall  notsnddenly  be  turned  out  ol'abeneii* 
pial  occupation,  but  here  the  party  going  out  cannot 
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lose  any  thing  by  this  notice ;  for  the  land  during  the       iao5. 
time  would  in  fact  be  of  no  use  to  hiui." 


Rule  discharged. 


Dog  dexn. 

Strickland 

versus 

Sbem-cer. 


Gut. 


Geo.  Barnard  q.  t.  against  John  G d y — January  31. 

When  a  plaintiff  in  error  had  sued  out  his  writ  of  error  in  time 

to  stay  execution,  $rc.  but  had  made  a  mistake  in  the  name  of 

the  defendant,   in  error,  ami  the  defendant  in  error   Had 

issued  execution,  this  court  allowed  the  plaintiff  in  error  to 

June  a  rule  to  shew  cause  why  the  sheriff  should  not  pay  tlic 

money  levied  on  the  execution  into  court,  and  enlarged  that 

ride  in  order  to  allow  the  plaintiff  in  error  to  amend  his  writ9    •  'f 

N.  B9     The  original  action  was  for  a  penalty  by  a  common 

informer,  and  there  was  real  error. 

'^  "    •  \ 

JN  this  ease  ^hc  defendant  sued  out  a  writ  of  error  in     Barvah* 

due  time  to  prevent  the  plaintiff  from  having  execu-        versus 

tion,  but  in  filling  up  the  writ  a  mistake  was  made  in 

the  christian  name  of  the  plaintiff*,  and  it  appeared  as 

a  writ  of  error  in  the  Exchequer  chamber  in  a  cause  of 

John  Barnard  v.   John  Guy.    The  plaintiff'  sued  out 

execution  and  the  defendant  paid  the  money  into  the 

hands  of  the  sheriff, 

DtfTfrpTEir,  fbr-jbe  defendant,  obtained  a  rule  to  shew 
cause  why  the  money  paid  into  the  hands  of  the  she- 
riff should  not  be  paid  into  court  pending  the  above 
writ  of  error,  in  order  that,  the  defendant  might  have 
time  to  amend  his  writ  of  error,  which  he  could  not  do 
until  the  return  of  the  transcript  in  the  Eiclscquer  cham- 
ber. Tta*uugi««rHretl6ti '  was"  t^rrrerrakie^^guinst  an 
attorney  upon  the  not  relating,  to  the  taking  out  of 
certificates) and  judgment  was  suffered  by  default,  upon 
the  authority  of  acase  decided  in  this  court;  but  the' 
moment  in  that  case  w;u  afterwards  reversed  in  the- 

n.-  X*  4#- 
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Exchequer  chamber;  a$d  therefore,  there  mis  teal  error 
on  the  record. 


Upon  hearing  Gi^bs,  for  the  plaintiff, 

Hie  court  enlarged  the  above  rule  obtained  by  Dam* 
pier  in  order  to  allow  time  for  the  defendant  to  amend 
his  writ  of  error. 


Wright,  (administratrix  of  Wright)  again*  Jones. 
January  31..  I 

Administratrix  allowed  to  discontinue  'without  payment  of  costs, 

X>  ULE  to  shew  cause  why  the  plaintiff  should  not  be  J 
at  liberty   to  discontinue,  without  payment  of 
costs. 

The  plaintiff  had  taken  out  administration  in  the  did-  j 
cese  of  Litchfield,  and  it  was  found  ihere  vierebonawh 
tabilia  of  the  deceased  in  two  counties;  whereupon 
Gaselee,  for  the  plaintiff,  obtained  the  above  rule 
to  discontinue  on  the  authority  of  Bennett  v.  Coktr? 

Parnther  shewed  cause,  and  contended  that  as,ia 
case  the  defendant  had  signed  judgment  of  nwijww, 
he  would  be  entitled  to  costs;  so  in  case  of  discontinuing 
the  action,  iheplaintiff  ought  still  to  pay  the  costs ;  for 
there  could  be  no  material  distinction  bbtween  the  ter- 
mination of  the  writ  by  thebne  mode  or  the  other  against 
the  plaintiff. 

Lord  Ellen  borough,  C.J.  "  Ifthepfatnlf^were 
to  proceed  in  her  action,  she  would  not  be  liable  to  p»J 
costs,  and  you  have  not  signed  a  jtidgme^t^f  ttpji  j**; 
why  then  ought  the  plaintiff' to  pay  costs  npori  discon- 
tinuing :" 

RULK   ABSOLUTE. 


*  4  Burs.  1927. 
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Anontmovs.— Coats  to  defendant  on  a  verdict  for  the 
plaiutifT. 

Where  the  plaintiff  arrested  the  defemlatU/br  money  due  for 
coaJst  and  recovered  let*  than  the  sum  sworn  to,  the  defendant 
sum  allotted  his  costs*  the  plaintiff  having,  previous  to.  the  ar- 
rest, compounded  a  penal  action  for  delivering  the  same  coals 
thort  of  measure,  and  the  arrest  being  for  the  price  of  sueh 
coalreonsidered  as  fkU  measure. 

T>ULE  to  shew  cause  why  the  plaintiff  should  not  Arovrnov* 

pay  to  the  defendant  his  costs  in  an  action,  in 
which  there  was  a  verdict  for  a  less  sum  than  that  for 
which  the  defendant  was  held  to  bail. 

The  plaintiff's  original  demand  was  lfil.  12s.  (Jd.  for 
five  chaldron  of  coals,  and  there  was  a  verdict  for  only 
101.4s.  because  the  coals,  on  remeasureraent,  were 
found  to  be  deficient  in  quantity.  There  was  also  an 
action  brought  for  a  penalty  on  account  of  this  defi- 
ciency in  measure;  whereupon  the  plaintiff  paid  the 
penalty  and  compounded  the  action. 

Lawks -shewed  cauae,  and  produced  an  affidavit  iu    , 
which  the  plaintiff  stated  that  he  verily   believed  the 
coals  where  full  measure  when  sent  to  the  plaintiffs  but    . 
as  the  person  who  delivered  them  was  not  to  be  found 
be  could  not  proceed  to  trial  on  the  action  for  the  pe- 
nalties. 

Jz%v\&%.$QHtra.  "  The  arrest  in  this  cause  took  plate 
after  the  pay  went  of  tlie  penalty  by  the  plaintiff,  and 
tke  deficiency  was  three-fourth*  of  a  chaldron  in  a 
quantity  of  five  chaldron.*' 

Lord  Ellen bohouch,  C.  J.  "  There  having  been 
an  admeasurement  by  a  public  officer  the  plaintiff 
must  have  known  bow  much  was  actually  delivered  ; 
*o4 although,  il  is  said,  that  admeasurement  was  a  sort 
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1805.        of  ex  parte  adjudication,  yet  it  was  such  as  he  though! 
.  conclusive  upon  him  or  he  would  noi  have  paid  the 

i  penalty. 

Rule  absolute. 


Harrison  against  Parkeb  and  Another. 

One  who  has  built  a  bridge  for  public  vse  on  the  soil  of,  and 
under  a  grant  of  liberty  for  that  purpose  from  another,  way 
maintain  trespass  de  bonis  asportatis,  against  a  wrong  doer, 
who  pulls  down  a  part  of  it,  and  takes  away  the  materials.*) 
which  it  xvas  built.  For  when  severed  from  the  bridge,  tie 
property  in  the  ma  tenuis  reterts  to  their  original  owner. 

B  wrY«8°*     TP*"^  Was  an  act*on  °ftrCsPas$y  an<l  the  first  coaDt 
Parke*  of  the  declaration  stated  that, the  defendants  broke 

•nd  Another,  down,  knocked  down,  threw  down,  prostrated,  da- 
maged, spoiled,  and  destroyed  the  walls,  battlements, 
buttresses,  parapets,  piers,  and  other  erections  and 
buildings  of  and  belonging  to  a  certain  bridge  of  the 
plaintiff)  in  a  certain  part  thereof,  situate  and  being  at 
Stockport,  in  the  county  of  Cluster,  and  took  and  car- 
ried away  the  materials,  to  wit,  stones,  flags,  bricks, 
wood,  and  rubbish,  and  converted  and  disposed  thereof 
to.  I  heir,  own  use.  The  secound  count  was  for  similar 
trespasses,  to  a  moiety  of  a  bridge  of  the  plaintiff,  si- 
tuate  -at  Stockport.  The  third  count  for  trespasses  to 
certain  walls  of  the  plaintiff ,  erected  at  Stockport,  but 
not  described  as  belonging  to  any  bridge.  The  fourth 
count  was  for  seizing,  taking,  and  carrying  away  cer- 
tain goods  and  chattels  of  the  plaintiff,  and  converting 
and  disposing  of  them  to  the  defendant's  own  use.  The 
defendants  pleaded  the  general  issue.  The  cause  came 
on  to  be  tried  before  James  Mamfitld,  Esq.  and  JFW/«- 
cis  Burton,  Esq.  his  Majesty's  justices  at  Chester,  at 
the  last  summer  assizes  for  the  county  of  Chester,  when 
the  jury  found  a  verdict  for  the  plaintiff,  with  2l.  $s. 
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damages,  subject  to  the  opinion  of  the  court  upon  tbe       iso5. 
following  case : 

°  Harhisow 

In  the  year  1785,  the  plaintiff,be\nf>  the  lord  of  the        "**"* 
manor  of  Brinnington,  and  owner  of  certain  land  there,  and  ^qptlier* 
adjoining   a  river  goit,  running  between  and  sepa- 
rating the  manor  of  Brinningtqn  from  the  manor  and 
barony  of  Stockport,  and  Sir  G.   Warren,  being  then 
lord  of  the  manor  and  barony  of  Stockport,  and  owner 
of  certain  land  in  Stockport,  adjoining  the  said  river 
goit,  and  opposite  to  the  land  of   the  plaintiff,  con* 
Lracted  and  agreed  with  Sir  G.  Warren,  for  the  liberty 
of  erecting  a  bridge  over  the  river  goit ;  and  accord- 
ingly, by  indenture,  dated  the  12th  of  December,  1785, 
between  the  said  Sir  G.  Warren,  of  the  one   part,  and 
the  plaintiff  of  the  other  part,     Sir  G.  Warren  in  con- 
sideration of  50001.  paid  to  him   by  the  plaintiff \  gave 
and  granted  to  the  plaintiff  the  several  premises,  rights, 
and  privileges  set  forth  in  the  said   indenture.     Tbe 
plaintiff,  also,  on  the  12th  of  December,  1785,  entered 
iuto  a  bond  to  Sir  G.  Warren,  in  the  penalty  of  15001. 
conditioned  for  the  performance   of    the  covenants, 
clauses,  provisoes,  articles,  and  agreements  in  the  above 
mentioned  indenture.     The  sum  of  15001.  wasaccorc^ 
ingly  paid   by  the  plaintiff  to  Sir  G.  Warren.    The 
plaintiff  afterwards  built  the  bridge  athisown  expence 
with  materials  purchased  by  him,    and  the   whole  ex- 
pence  incurred  by  the  plaintiff  in  building   the  bridge, 
which  since  that  time  has  been,  and  is  a  public  bridge, 
amounted  to  12<)6I.  The  bridge  has  never  been  repaired 
by  or  at  the  expence  of  the  county.     In  the  month  of 
3f«y,  1  SOS,  the  defendants  were  owners  of  a  house  in 
Stockport,  at  the  foot  of  this  bridge,  which  is  6n  the 
Stockport,  side  of  the  rive  r  go  it,   and  in  front  of  the 
said  house,  for  the  length  of  ten  feet,  and  carried  away 
the  stones  arising  therefrom,  and  laid  the  same  on  land 
there,  which  did  not  belong  to,  nor  was  in  the  possession 
pf  the  defendants,  but  lay  in   front  of  and  between  the 
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1105.  said  dwelling-house  and  the  said  street,  leading  froq 
the  said  bridge.  The  stones  lay  there  severaj  $t)\ 
after  being  so  severed  from  the  battlements  of  the 

"mjMuJl.  bridge, a!K^ a*ter k^ey  ^ad  **  'a'°  there  «5**«i  days, 

the  defendant*  took  away  the  stones,  and  used  and 
applied  them  in  buildiug  a  wall. 

The  question  for  the  opinion  of  the  court  is,  whetha 
the  plaintiff  is  entitled  to  recover?  If  the  court  should 
be  of  opinion  that  he  is  so  entitled,  then  the  present 
verdict  to  stand ;  if  otherwise,  a  nonsuit  to  be  entered. 

The  grant,  a  copy  of  Which  was  annexed  to  the 
ease,  contained  the  following  words,. "  the  sard  Sir 
G.  Warren,  hath,  &c«  and  by  these  presents  dothhs 
frimself  and  his  heirs,  give,  giant,  confirm,  and  assore 
unto  die  said  James  Harrison,  his  heirs  and  assigns 
full  and  free  liberty  and  license,  power,  and  authority 
to  erect  and  build,  or  cause  to  be  erected  and  built,  a 
good  and  substantial  brick  and  stone  bridge  from,  &c. 
[here  followed  the  description  of  the  bounds  and  sift 
thereof;]  And  also  liberty  to  fix  buttresses  and  founda- 
tions, and  to  lay  materials  for  the  purpose  of  building 
on  a  field,  called  the  further  park,  for  and  during  so 
long  time  as  the  same  should  remain  unbuilt  upon  and 
unsold  and  undisposed  of  by  Sir  G*  Warren,  his  heirs 
and  assigns ;  together  with  the  free  and  uninterrupted 
use  and  enjoyment  to  and  for  him  the  said  Jama  Har* 
rison,  his  heirs  and  assigns,  and  his  and  their  tenants, 
servants,  and  all  other  persons  resorting  to  or  travelling 
to  or  from  the  township  of  Jirumington  aforesaid  to 
or  from  the  said  town  of  Stockport,  or  elsewhere,  of  a 
good  and  sufficient  road,  way,  or  passage,  &c  [here 
the  said  road  was  described  ;]  To  have,  hold,  and  en- 
joy all  and  singular  the  liberties,  powers,  and  privileges 
hereby  granted,  with  every  of  their  appurtenances, 
unto  the  said  J  amis  Harrison,  his  heirs  and  assigns 
for  ever,  subject  nevertheless  to  the  covenants,  &c* 
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hereafter  contained.    Then  followed  the  covenants ;        i*tt. 
amongst  whiob  were  a  covenant  by  J.  H.  to  build  the    Hamiw 
bridge ;  also  to  finish  the  same  and  make  it  fit  for  pas-       **«*« 
tengers  by  the  SQth  of  September,  1786 ;  also  to  repair  aaj  j££tb«. 
the  bridge ;  and  also  to  repair  a  road,  way,   street,  or 
passage,  from  the  said,  new  bridge,  into  the  public  high- 
way in  Brinmngton  aforesaid,   &c.    And  that  such 
bridge  and  the  roads  leading  to  and  from  the  same,  shall 
be  lefl  open  and  unbuilt  upon,  and  be  as  public  high- 
ways or  roads,  for  all  persons  travelling  to  and  from 
the  said  town  pf  Stockport,  and  be  used  and  enjoyed 
accordingly,  without  being  liable  to  the  payment  of 
any  toll  or  sum  of  money  for  passing  over  the  samq     . 
bridge  or  roads.    Covenant  by  Sir  G.  Warren  that  he 
has  good  right  to  convey,    And  lastly,  "  it  is  hereby 
declared  and  agreed  that  the  said  lands  of  the  said  Sir 
G.Warren  on  the  Stockport  side  of  the  river  shall  not  at 
any  time  hereafter  be  used  or  occupied  by  the  said  J,  H. 
bis  heirs  or  assigns,  for  any  purpose  whatsoever,  save 
and  except  the  building  of  the  said  bridge,  &c, 

LiTTLttfAtE,  for  the  plaintiff."  The  first  question 
to  be  considered  is,  whether  the  grant  stated  in  the  case 
gives  to  the  plaintiff  an  interest  in  the  bridge  so  as  ta 
enable  him  to  bring  trespass.  Now  the  habendum  it 
c  to  have  tfnd  to  bold  the  said  privilege  .uuto  him  the. 
laid  John  Harriton  his  heirs  and  assigns  for  ever;' 
and  there  is,  on  his  part,  both  a  covenant  to  make  the 
bridge;  and  a  covenant  to  repair  it.  Sir  G.  fVarren, 
therefore,  professes  by  his  grant  to  give  a  property  in 
the  bridge ;  and  for  the  purpose  of  having  such  property 
iti*  not  absolutely  necessary  that  there  should  be  a 
property  in  the  land  and  soil.  But  there  is  covenant 
faun  the  jriajnf^' that  he  will  not  use  the  land  for  any 
other  purpose,  which  of  itself  must  give  him  by  inn 
plication  a  right  to  use  it  for  that  purpose,  namely  for 


the  buibjing  of  a  bridge ;  aud  if  the  bridge  wa#  net  ft 
HAm»iios  W°nK  to  the  piaiMtiJf,  be  could  not  comply  with  th« 
«er«iu  coveqapt  to  build  a  public  bridge  or  bridge  for  thu 
t^ATOThcr-  Pu^*c  wse  >  ne^her  could  he  comply  with  the  covenant 
1p  repair,  which  covenant  is  npl  like  a  covenant  to  re* 
pair  a  public  road,  because  that  must  be  a  thing  wbict} 
p  altogether  iq  its  nature  public,  but  this  is  pp  erection 
pf  something  cfc  »?qz?o,  the  property  in  which,  subject 
to  the  use  of  the  public,  must  belong  to  th&persou  whq 
greets  it." 

Lord  ELtENBOKocGH,  C.  J.  *  It  is  not  contended 
that  the  bridge  is  the  property  of  Sir  G.  Warren,  the 
question  is  only  between  you  and  the  public,  and  not 
between  you  and  Sir  G.  Warren  " 

1itt^£T>,ale.  *  Then  .although  this  bridge  is  be» 
Come  public,  for.  the  purpqse  of  parsing  ovgf  \\k  jet, 
subject  to  that  right,  the  prpperty  still  coptinu^iq  fte 
ftlaifitif,  %  the. peppl?  of  the. co%nty  ape  qot  ^cqj^i 
ration  capable  of  faking  by  grant.  They  have  odJj 
the  burthen  of  repair  cast  upon  them,  in  consideration 
«f  the  user,  but  the  property  remains  ia  the  original 
proprietor;  as  in  the  case  of  high  way,  the  Idrd  and 
owner  of  the  soil  may  bring  trespass  for  it,  and  §»  ia 
the  cases  concerning  markets,  Sir  John  Lad*  v.  Skip- 
herd,*  Mayor  of  Northampton  v.  Ward.f  Then  if  the 
right  of  the  plaintif'is  thus  established,  the  present 
action  will  lie ;  for  it  cannot  be  said  that  the  injury 
here  done  is  a  nuisance ;  for  the  taking  down  the  battle* 
jnents  is  nqt  necessarily  antusance,  because  they  may 
be  only  for  ornament  and  not  for  the  public  service, 
But  even  admitting  that  it  is  a  iwiaaB.ce,  that  wittftot 
purge,  or  take  away  the  remedy  of  the  plaintiff  $  %\ 
trespass  is  not  merged  m  a  misdemeanor;  H  m  «toly 
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*W£of  rti  nftltmy:  arid  id  c^of'a  nutfatfce  to  a      'im. 
highway   the  otily  teasoa  Why  trespass  ttMl  not  lie  h  "■ 

because  of  the  multiplicity  of  actions,  which  inconvg-  versm 
nietice  cannot  octtir  in  this  ease;  Neithfcrls  it  ntces--  -.J^***^ 
sary  that  €be  plaintiff,  as  ovrner  of  the  bridge,  should 
be  put  U>  prove  any  Specific  damage.  And  it  is  cleat 
that,  at  least  the  plaintiff  is  entitled  to  recover  upon  the 
second  conat  for  the  deport  avk  }  for  the  stones  which 
are  there  charged  to  be  carried  away  by  the  defendant 
are  clearly  his  property,  and  not  that  of  the  public* 

[Some  difficulty  was  stggested  as  to  the  verdict  in 
this  ease,  becaua*  the  jfcry  had  clot  assessed  separate 
damages  ;but  tbecouRT  held,  that  as  there  was  nottror 
spoil  tfte  face  of  the  record,  and  the  question  was  put 
generally  whether  the  plaintiff  was  entitled  to  vectftet* 
judgment  might  be  given,  if  the  plaintiff  should  be 
entitled  to  recover  on  that  count  alone ;  and,  if  nece** 
saty  the  **&*«  might  bef  sent  down  for  the  jury  to  assess 
.separate  damages  upon  a  vsnire  dt  novo.] 

Yatbs,  contri."  The  terms  of  this  grant  do  not  con- 
vey such  an  interest  to  the  plaintiff  as  to  entitle  him 
to  maintain  an  action  of  trespass ;  and  whether  he 
could  or  could  not  maintain  an. action  upon  the  case 
for  special  damages  it  is  not  material  to  inquire.     Id 
order  to  maintain  trespass  for  an  injury  of  this  nature, 
it  is  necessary  that  the  party  should  have  eithdr  a  light 
to  the  soil  or  a  right  of  using  the  land,  altogether  ex* 
elusive  of  the  rights  of  other  persons  $  such  as  prims 
vatum  ttrr&.    But  the  whole  purpose  of  this  grant 
taaj  be  effected  without  conveying  to  tbepfatjtfs^Fany 
such*  right,  and  without  passing  the  land  with  it,  and 
ifrrfiio*  had  110  -property  in  the  bridge  when  built 
separate  from  that  of  the  public;  for  both  the  bridge  and 
the  highway  were  to  be  free  from   toll;  and  the  in- 
ference drawn  from  the  covenants  to  build  and  repair, 
t  L  2 
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180$.       that  if  not  conclusive,  because  those  covenants  must 
Harm»6v    **  consjtrued  Qnly  by  reference  to  the  right,  and  tfce 
p^*"       subject  n^atter  which  passes  by  the  grant;  and  all 
and  Another,  the  cases  in  which  a  person  who  had  not  the  soil  was 
held  to  be  entitled  to  maintain  trespass  were  cases  of 
a  right  of  exclusive  possession.    Burt  v.  More,*  Tay- 
lor v.  Whitehead.^ 

Lawrknc  b,  J.  "  Can  a  man  have  agrant  of  a  more 
exclusive  use  of  the  land  than  by  a  liberty  to  build  a 
bridge  upon  it  ?" 

•  Yates  then  contended  that  the  public  would  still  be 
bound  to  repair  the  bridge,  notwithstanding  the  cove- 
nants in  this  grant,  and  cited  the  King  v.  Iaverptml^ 
Rcgina  v.  the  Duke  of  Buccleugh,%  and  also  9  th  Btporis, 
138,  and  Cro.  Eiiz.  664,  toshew  that  the  piri/i/i/f  could 
only  have  an  action  upon  the  case  in  respect  of  special 
damage  to  him.  And.,  upon  being  pressed  by  tbeccnrBT 
for  an  answer  to  the  second  count,  he  contended  that ibe 
materials,  being  a  part  of  the  bridge,  they  are  given  to 
the  public  also,  in  like  manner  as  the  stones  and  gra- 
vel which  compose  a  public  road. 

Grose,  J.  "  Suppose  Harrison  had  taken  down 
these  stones  and  put  others  in  the  place  of  them,  and 
rendered  the  bridge  equally  commodious,  could  the  pub- 
lic indict  him  for  doing  so  V9 

Lord  Ellenborough,  C.  J.  u  If  it  were  necessary, 
iu  deciding  this  case,  to  say  whether  the  plaintiff  can 
maintain  trespass  for  pulling  down  this  bridge,  it 
anight  become  necessary  to  consider  whether  the  pro- 
perty in  the  bridge  passed  to  him  by  the  grant  stated 
in  the  case.  But  that  question  is  not  material  upon 
the  secdnd  count  of  the  declaration,  on  which,  the 
question  is  only  this,  whether  die  person  of  whose  nja- 
■  ■  -•  —--—-—  — ~- —  -     -  , 

.  •-  5  Term  Rep.  320.  J  3  East,  86. 
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terials  the  bridge  v?  as  origin  ally  constructed,  and  whose       1605. 

right  of  property  in  those  materials  »  only  suspended    H •  • 

whilst  they  are  employed,  for  the  purpose  for  which  nrtut 
they  are  given  to  the  pjiblic,  does  not.  take  b*ck  his  ^A/n"2er 
property  \n  those  materials  when  they  are  no  longer 
applied  to  those  purposes  ?  Whether  when  the  bridge, 
which  is  composed  of  certaiti  elements,  to  ose  that 
expression,  which  belonged  to  him,  is  by  some  means 
resolved  into  those  elements  again,  which  were  only 
dedicated  to  the  public  in  the  combined  form  as 
a  bridge,  the  right  of  the  person  who  so  dedicated  them 
to  the  public  does  not  result  again  to  him;  and  whether 
as  against  a  wrong  doer,  by  whom  they  were  carried 
away  and  converted  to  his  own  use,  he  cannot  maintyin 
this  action  f  Now  it  must  be  understood  that  these 
materials  are  dedicated,  I  will  not  say  given  to  the 
public,  because  that  implies  the  parting  with  the  pro* 
perty,  only  for  the  special  purpose  of  constituting  a 
public  bridge;  and  for  no  other  purpose,  nor  for  any  ' 

other  time  than  so  long  as  they  continue  in  that  form 
as  a  bridge;  which  seems  to  determine  the  question:  But 
at  the  same  time  1  do  not  lay  down,  that  Harrison, 
having  so  dedicated  the  materials,  could  himself  have 
severed  them  from  the  bridge,  or  have  destroyed  the 
bridge.  I  do  not  lay  down  that  proposition  one  way 
or  the  other,  so  as  to  determine,  whether  in  that  ease 
he  would  or  would  not  be  liable,  upon  an  indictment, 
just  as  any  other  person.  But  upon  the  general  question 
reserved  for  us,  whether  the  plaint  iff  is  entitled  to  reco* 
▼er,  we  think  that  he  is  entitled  to  recover,  upon  the 
second  count  of  this  declaration.  And  I  may  observe, 
that  where  &  founder  of  a  college  gives  his  land « to  the 
purposes  of  the  foundation,  and  the  body  becomes 
wholly  extinct,  the  property  Tesults  to  his  heirs;  but  I 
put  this  case  merely  by  way  of  analogy  and  not  as 
a  case  of  identity,  for  I  will  not  say  that  it  is  appli- 
cable in  all  respects.    And  had  the  county  used  the 
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1 80S.  stone*  and  ujkatefiaU.  tgaift*  in  the  repair  df  the*  btiipt 

Hiiuuow  »°  action  would  lie  aghast  the  potto*  who.  should  so 

•t*rt«  use  them." 

P*  AX  Ell 

•ad  Amah*.  'Jffce  feB|  ef  th*  C6tf*T  assorting,  fbete  was 

Jt'&GaiEitrfiif'the  plaintiff. 


Tfa«  KlKG  #fg«t*tf£T.  Joiljr'a  MA0Btf&BtAft*iKT. 

Fsbnatyb. 

Stocks  or  annuities  in  the  public  funds  dre  not  rateable  to  fie 
poor's  rates  under  tic  43  EHz.  c.  3,  nor  "  as  money  out  at 
interest"  under  10  Anne,  c.  6,  private  acts,  which  Unpoun 
a  rate  to  be  fttdde  Norwich,"  on  aU  persons  having  ad 
Mng  stacks  and  personal  estates  iH  the  said  <%,  tf  bating 
motoey  out  atinttrtst* 

*ke  Kino     Pty  tf  Norwich,  and  county   )  ^N  appeal  was  mad* 
temu  of  the  same  city.  \        by    Anne  Sutkj* 

jALBvcm/*  against  an  assessment  of  10001.  stock,  or  personal  pw- 
MAatET.  perty,  charged  upon  her  by  a  rate  made  by  N.  i.  and 
/.  T. church- wardens,  and  JE.  S«  and  JB.  P.  overseen 
of  the  poor  of  the  parish  of  Si.  John  M&ddtrmarktt>  tft 
the  said  city,  &c.  by  virtue  of  a  warrant  or  outer, 
dated  the  7th  of  J*gwtx  from  J.£<  and  J.  ff.  esquires, 
then  and  now  two  justices  of  the  peace,  &c. .  grounded 
on  a  certificate,  dated  the  6th  J v gust,  then  lqgt  past, 
und^r  the  common  seal  of  the  governor,  deputy-gover^ 
nor,  assistants,  and  guardians  of  the  poor  within  the  sak 
city  and  county  of  Nort#icks  and  liberties  of  .the  same 
appointed  and  authorised  by  virtue  of  an  act  ?f  partta 
inent  made  in  the  10th  year  of  the  reign  of  her  laft 
majesty,  Quetn  Jmu,  entitled  "  an  act  for  erecting  \ 
workhouse  in  the  city  aud  county  of  Norwich  for  tin 
better  employment  and  maintenance  of  the  poor  there; 
by  which  said  warrant  the  church-wardens  and  over 
•seers  of  the  poor  of  the  said  parish  were,  according 
(he  directions  of  the  said  act  of  parliament*  authorize 
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sad  nqoiied  to  rate  and  assess  the  sum  of  197).  lift.        t*M. 

lOd.  on  the  inhabitants  and  on  every  parson  and  vicar,    ytoKlM 

sod  on  all  and  every  the  occupier*  of  bods,  houses,      ***w. 

tenements,  tithe*, impropriate  appropriation  of  tithes,     aJ'A*™t, 

and  an  sit  persons faavmg  and  using  stocks  and  per*     ****** 

wnal  estates  in  the  parish  of.ty,  John  Afaddertnarktt, 

or  having  money  out  at  interest  in  equal  proportion,  aft 

Dear  aa  may  be,  according  to  their  several  apd  respective 

values  and  estates.     And,  on  hearing  the  said  appeal* 

U  appeared  to  this  court,  that,  ever  .since  the  passing 

pf  the  said  act,  lands,  houses,  tenetqents,  stocks,  and 

personal  estates,  within  the  said  city  and  county,  and 

mouey  out  at  interest,   as  well  without  as  within  the 

Mid  city  and  county,  of  the  respective  inhabitant* 

within  the  several  parishes  of  the  said  city,  have  been  % 

constantly  assessed  and  rated  to  the  poor's  rate  of  and 

fereach  parish,  according  to  the  circumstances  of  such 

inhabitants  ;  apd  it  also  appeared,  that  die  said  Aim* 

buliffc,  the  said  appellant,  bad  not  any  stock  or  per* 

Mel  estate  in  the  said  parish  of  St.  Mary  Madder* 

•wrfef,  or  in  any  other  parish  or  haiplet  within  the 

l*id  city  and  ponoty,  nor  had  any  money  out  pt  interest 

on  real  or  personal  security,  but  that  she  was  possessed 

of  money vested  in  the  public  funds  or  on  government 

fecuritVf  and  then  standing  in  her  name  in  the  boQkr 

ftftbegQvernpr  and  company  of  the  Bank  of  England 

P*  die  five  j?qr  centumhwk  a&Buitic*,  and  therefore  the 

Nd  appellant  admitted,  that  the  *ai4  assessment  wa* 

|fet  info  said  Iap.t  mentioned  money*  was  liable  to  be 

Wed,    ^iid  this  coyrt,  ob  beafirvg  the  $aid  appea^ 

^riogof  opinion  that  ffioncy  vested  in  the  public  £uu^9 

won  (pvejTunent  security  w^  PQt,  by  virtue  pf  thff 

{foresaid  v$t>  liable,  to  berated  *fl  «Jbe  relief  of  the  ppp^ 

doth  aljpw  the  said  appeal,  and  relieve,  the  said  Jwt 

fyfc/#i  frow  the  wd  ^ssessipeat  of  xooJ.  *tocfc  charged 

%?_«?_ *>I  the  said  rate.1' 
Wilson,  in  supjprf  of  the  wfrr  *f  union*.    "  This 
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question  does  not  arise  upon  the  43  Eliz.  cV2,  bntopw 
a  private  act  of  parliament,  10  j/nme,  c.  6,  which  di- 
rects the  rate  to  be  made,  as  stated  in  the  case,  npoi 
money  out  at  interest.     Now  here  the  mention  of  oik 
or  more  sorts  of  personal  estate  is  the  omission  of  all 
others,  and  by  charging  the  rate  upon  all  stock  in 
trade,  and  money  out  at  interest,  in  the  city  of  Nor* 
wich,  other  personal  property  which  is  not  enumerated 
in  it  is  excluded.    Now,,  stock  in  the  public  funds  is 
not  money  out  at  interest  in  the  city  of  Norwich;  for  ; 
in  courtsof  equity  there  has  been  always  a  distinction 
between  them,  and  under  a  devise  of  money  out  at  in* 
terest,  $tock  in  the  public  fuuds  will  not  pass.    Nor  it 
this  property  within  the  parish ;  and  no  property  can 
be  rated  unless  it  is  considered  as  being  within  the  pa* 
risb,  Rev  v.  White.  *    In  case  of  money  out  at  interest, 
as  the  interest  is  to  be  pau|  to  the  creditor  wherever  he 
is,  it  may  be  considered  as '"personal  property  where  he 
resides,  but  the  interest  or  annuity  here  is  payable  at 
the  bank,  and  ought  to  be  rated  there,  if  at  all.    And 
by  the  general  public  acts  creating  these  annuities,  they 
are  exempted  from  all  assessments,  taxes,  and  charges 
whatsoever/    See  24  Geo.  III.  c.  39,  &c,w 

Erskike  and  Best,  G,  N.  *  This  rate  is  not  ex- 
cluded by  the  clause  in  the  last  cited  acts,  for  it  is  not 
a  tax  upon  the  stock,  but  upon  the  person  of  the  pro- 

5>rietor  in  respect  of  his  property ;  as  in  the  case  of  the 
ate  property  tax,  which  affects  money  in  the  public 
funds.  And  as  to  the  meaning  of  the  statute  10  Annt, 
c.  6,  these  annuities  are  debts  of  the  public,  and  it  can* 
not  be  supposed  but  that  the  act  of  parliament  was 
meant  to  apply  the  words,'  money  out  at  interest1  in  the 
common  acceptation  of  them,  which  would  inclqde  the 
public  stocks.  So  much  is  this  the  popular  sense  of  the 
words  that  the  case  states  that  the  party  was  possessed 

*^^— — ^^— *»^—^^  — »^— »— — — ^— ^ 
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of  0iO7t;jr  in  the  public  funds,  a,nd  a  share  in  new  stock 
is  commonly  called  a  slice  of  the  loan.  In  the  King 
r.  Hardy*  and  also  in  the  King  against  Layton,f 
this  very  act  was  before  the,court,and  though  the  ques- 
tion was  chiefly  upon  the  inequality  of  the  rate,  yet  if 
this  objection  bad  been  tenable  it  would  have  occurred 
to  the  court-;  it  is  therefore  to  be  implied  from  those 
cases  tktit  this  stock  ought  to  be  rated.  The  property 
to  be  rated  is  also  considered  only  as  evidence  of  the 
means  and  ability  of  the  party,  and  this  is  not  only  such 
evidence,  but  if  money  out  at  interest  is  to  be  rated, 
the  money  in  the  public  funds  constitutes  by  far  the 
greater  proportion  of  such  money,  and  a  very  great 
proportion  of  the  personal  property  of  the  inhabitant* 
of  the  parish/' 

Lord  Ef.LRNBoRotioH,  C.  J.  "  Whatsoever  may  be 
the  state  of  the  country  at  present,  it  must  be  considered 
that  at  the  time  when  this  act  passed,  the  public  deW 
was  very  small,  and  that  very  Iktle  of  the  public  pro- 
perty was  then  retted  in  the  funds,  so  that  the  last  ar- 
gument does  not  apply.  But  we  are  here  upon  the 
construction  of  a  positive  act  of  parliament,  in  which 
this  stock  is  evidently  not  enumerated. '  Having  money 
out  at  interest/  must  mean,  not  indeed  the  possession 
of  the  money,  because  it  is  stated  to  be  out,  but  having 
a  right  at  some  time  or  other,  at  a  period  longer  or 
shorter,  to  reclaim  .the  money  which  is  so  outstanding, 
Nowtfjatisbynomearrs  a  description  of  money  in  the 
public  fttnds,  with  respect  to  which  the  parties  have 
not  themeney  out  at  interest,  but,  in  lieu  thereof,  havd 
an  annuity .  Then  if  upon  the  principle  that,  mthtia 
tonm  est  acchmo  alterius,  this  is  not  mentioned  and  in- 
etai&Lin  the  JKHh  Annt,  c.  6,.  it  is  clearly  not  rateable 
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1*05 .  under  the  43  Eliz.  c.  2,  because  it  is  not  local  and  visible 
-T"T —  property,  in  the  parish.  The  sessions  have  therefore 
*  emu*       done  right  in  quashing  the  rate." 

St.  Joint's 

'maodbr-         Grose,  J.    "  I  am  of  the  same  opinion.    It  must  be 

MARKET.  .  * 

taken,  that  the  words  'or  money  out  at  interest,  mean 
not  money  vested  in  annuities,  but  money  which  the 
party  has  a  power  to  call  in.  This  is  money  in  the 
public  stocks,  and  if  the  legislature  meant  to  rate  stock 
in  the  funds  it  would  have  expressly  done  so." 

Lawrence,  J.  "This  is  not  local. and  visible 
property  within  the  parish,  and  it  has  been  frequently 
decided,  that  nothing  is  rateable  to  the  poor  node* 
the  43  Eliz.  c.  %  which  is  not  locally  rateable,  and  thi» 
statute,  being  made  in  pari  materia,  ought  to  receive 
a  similar  construction." 

Order  of  sessions  affirmed. 


The  Kus-G  against  Geobgk  Rpbinbon. — February  0. 

d  mandamus  to  compel  a  magistrate  to  ^enforce  a  convictiun 
far  the  plaintiff,  refused,  inhere  he  had  returned  that  tk 
defendant  was  convicted  of  the  penalty  before  him,  bst 
that  the  said  conviction  was  invalid  in  law,  and  there  was  not 
an  offence  for  which  the  said  penalty  was  payable  or  could  le- 
gally be  levied. 

*"  J^[ANDAMUS  to  George  Robinson,  esq.  one  of  the 
fto*i»sov.  ,  justices,  &c.  for  the  county  of  Durham,  command- 
ing him  to  levy  or  cause  to  be  levied  a  penalty  in  a  cer- 
tain conviction  against  one  John  Longstaff,$Lc.;  where- 
upon, the  said  George  Robinson  returned,  that  the 
within  named  George  Longstaff  was  upon  the  com- 
plaint and  information  of  the  said  Henry  Barron,  in* 
spector  of  hides  and  skins  for  the  market  town  of  Sus* 
derland  near  the  Sea,  on  the  84th  of  February,  at  Sw 
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derland  near  the  Sea,  convicted  before  him  as  such        ino/5. 
justice  of  the  peace,  which •  conviction  is-  as  follows;      'RExrt 
viz.  Durfiam,  to  wit,  Be  it  remembered,  that  on  the  24th*       wiW 
of  February,  1804,  George  Longstqf,  of  Sunderland  ^irirfM' 
near  the  Sea  in  the  county  of  Durham;  butcher,  was  upon*' 
the  complaint  of  Henry  Barron,  inspectorof  raw  hides' 
and  skims,  at  Sunderland  aforesaid,  convictedbefore*' 
George  Robinson,  Esq.  one  of  the  justices  of  lhe*peace* 
for  the  said  county  of  Durham,\n  the  mitigated  penalty 
of  2001.  in  pursuance  of  acts  passed  in    the  SQth  and 
40th  and  4  I*t  years  of  the  reign  of  his   Majesty  King 
Gfo.Ilh  or  some  of  them  for  sending  from  Sunderland 
aforesaid,  100  sheep  skins  without  first  bringing  the 
same  to.  the  said  Henry  Barron  to  be  examined,  in- 
spected, and  marked,  at  the  usual  place  for  that  purpose, 
and  without  giving  notice  of  his  intention  of  carrying 
the  same  to  any  other  places  for  examination,  contrary 
to  the  said  acts,  or  the  one  of  them,  given  under  my 
hand  and  seal,  &c.    And  I,  the  within  named  6.  R. 
do  humbly  certify  that  the  within  named .  J.   L.  hath. 
not  been  convicted  before  met  of  any  offence  against- 
the  said  acts  of  parliament,  or  either  of  them,  as  in  the. 
said  writ  of. mandamus  is  above  alleged,  or  otherwise, 
howsoever  except  as  aforesaid  ;  Wherefore,  inasmuch, 
as  the  said  conviction,  is  invalid  in  the  law,  and  is  not 
a  conviction  of  any  offence  for  whiph  the  mitigated, 
penalty  is  payable,  or  can  legally  be  levied,  by  virtue 
of  any  law   or  statute  whatsoever,  and  inasmuch   as 
the  said  G.  L.  hath  not  been  otherwise  convicted  of 
any  offente   whatsoever,  before  me;  the  said  justice, 
as  tfithih  is  supposed.  I,  the  within  named  G.  R. 
have  net  levied  nor  caused  to  be  levied  the  said  penalty 
and  forfeiture  in  the  conviction  above  set  forth  men- 
tioned, nor 'any  such  penalty  or  forfeiture  as  within 
supposed' or  distributed  the  same  ay  by  the  said  writ  i 
*m  commanded. 

M  H  3 
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1805*  '  Ho lro yd,  for  the  defendant ,  stated  thai  the  con- 

viction was  altogether  bad,  and  therefore  the  defendant 
ought  not  to  be  compelled  to  proceed  upon  it;  the 
conviction  which  ought  to  state  an  offence  either  upon, 
the  39  or  40  Geo.  III.  c.  6G.  s.  10,  or  tb<?  4]  Geo.  III. 
q.  53.  a.  6,  was  clearly  defective,  as  it  neither  stated 
that  the. person  resided  within  a  market  town  or  a  dis- 
trict, nor  that  the  informant  was  appointed  inspector 
for  Sunderland,  nor  that  he  was  inspector  at  all  at  the 
time,  nor  that  the  raw  hides  belonged  to  the  party 
convicted,  nor  that  tbqy  were  flayed  in  the  market 
town. 

'  Carr,  contrk,  gave  up  the  conviction,  but  insisted 
that  the  court  would  not  inquire  whether  it  was  erro- 
neous  or  not ;  because  the  statute  had  appointed  a  me- 
thod of  redress  by  appeal  to  the  sessions,  and  had 
taken  away  the  certiorari,  and  if  the  conviction  should 
turn  out  to  be  so  bad,  then  the  party  wonld  not  appeal, 
but  leave  the  prosecutor  to  levy  the  penalty  or  bring 
his  action  of  trespass  ;  bat  here  the  fact  was,  that  the 
magistrate  heard  the  evidence,  and  convicted>Loi^s*^f, 
and  took  minutes  in  order  to  draw  up  the  conviction, 
and  as  he  admits  that  the  man  wasconvicted>  be  ought 
to  proceed  to  enforce  that  conviction. 

Holrovd  here  said,  that  the  conviction  was  drawn 
up  according  to  the  evidence  and  the  original  infor- 
mation. 

•  Lord  Ellen  borough,  C.  J.  "  The  magistrate  can* 
not  be  right  here  ;  I  do  not  mean  to  s^y  that  there 
may  not,  however,  be  a  venial  error,  and  then  it  is  right 
that  he  should  stop  immediately,  as  where  by  some 
mistake  he  has  convicted  a  person  improperly ;  but 
where  he  has  once  fairly  convicted  a  man,,  be  ought 
to  proceed  to  in  force  that  conviction.  If  it  is  altoge- 
ther a  nullity,  the  magistrate  is  not  boumd  to  proceed 
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further,  in  order  to  subject  himself  to  damages  ;  but        1805 
it  may  be  otherwise  if  tbe  conviction  ia  merely  infor- 
mal." 

Lawrence,  J. "  If  a  man  has  proceeded  to  convic- 
tion for  an  offence  of  which  the  party  is  not  guilty,  it 
would  be  very  hard  indeed  to  compel  him  to  infarct 
that  conviction  by  warrant,  when  he  would  be  likely, 
tohave  an  action  brought  against  him  for  so  ioforciftg 
it.  Itissaid  here,  indeed',  that  this  conviction  is  bad, 
and  yet  that  it  is  drawn  up  according  to  the  evidence. 
If  so,  it  puts  the  magistrate  in  a  dilemma,  for  he  hag 
either  convicted  a  man  of  an  offence  of  which  be  is 
not  guilty,  or  he  has  drawn  up  a  conviction  which  i& 
bad/ 

Judgment,  that  the  return  to  the  writ  o^ 
Mandamus  is  good  aod  sufficient,  &c. 

The  king  against  the  inhabitants  of  Brimpton, 
Feb.  Ctri. 

Am  order  of  remove?,  dated  the  dap  of  April,  1S04,  is 

good)  ikovgk  with  a       date,  or  at  least  is  helped  by  appeal 
to  the  quarter  sessions* 

rYRDER  of  removal  by  two  justices  for  Berks,  of  a    The  Km* 

pauper  from   Brimpton%  io   the  said   county,  to  tjw  i^uIbLatf 
Woolhampton,  quashed  by  tbe  sessions,  subject  to  the  ot 

following  case : 

George  Cripps  and  Edith,  his  wife,  were  removed 
fro©  Brimpton  to  fVoolhampton  by  virtne  of  an  order 
under  the  hands  and  seals  of  two  justices  for  the  coun- 
ty of  Berks,  dated  the  day  of  April,  1 804, (omit- 
ting  tbe  day  of  the  date  which  was  left  in  blank.)  Tbe 
sessions,  thinking  the  order  defective  by  that  omission 
aod  that  they  bad  no  power  to  amend  it,  or  to  receive  ^ 
evidence  of  the  dute  of  the  order,  or  of  tbe  time  of  the 
removal  of  tbe  paupers,  allowed  the  appeal  with  cost*, 
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without  prejudice  to  the  merits  under  another  ordert 
but  subject  to  the  opinion  of  the  court  nponi  the  above 
w«       matter, 

ih*  Inhabitants 

?f  Wilson,  Giffin,  for  the  appellants,  argued  that 

juxrxo*.  ^^  op^er  was  jgjg^j^  in  as  much  as  it  ought  to  ap- 
pear when  it  was  made,  in  order  that  the  party  might 
know  when  to  appeal,  because  the  appeal  must  be 
within  a  certain  time. 

Lord  EIlenbokough,  C.  J.  «  We  lay  down  no 
general  proposition  to  affect  that  question,  bat  in 
this  case  there  was  an  appeal  upon  which  the  parties 
acted ;  there  could,  therefore,  be  no  prejudice  to  them. 
Upon  that  "ground,  this  order  of  removal,  though  with- 
out a  date,  is  good. 

Qbdeb  of  sessions,  quashing  the  order  of 
justices,  quashed. 

Staple  against  Dixon.— February  5th, 

Tvo  justices,  .by  order  under  5  Geo.  I.  c.  $,  #.  1,  directed  the 
overseer $9  &c.  to  receive  the  annual  rents  and  profits  of  the 
lands  and  tenements  of  A.  B.  a  pauper  who  had  run  mwy 
from  his  family,  and  to  certify  to  the  next  sessions,  <$t*  •*  the 
sessions  confirmed  the  said  order,  and  directed  them  to  reeeke 
the  sum  of  7 1.  l6s.  rent  of  the  rents  and  profits  of  the  lawk 
ofA.Ikz  held  vpojuleniurrer,  in  ajt  action  of  covenant,  between 
the  pauper  and  his  tenant,  that  these  orders  extend  only  to 
one  specific  sum  of7L  l6s.  and  do  not  authorize  the  seizing 
of  the  annual  profits  from  time  to  time.  Semble,  the  offer 
should  always  be  specific,  to  receive  so  much  of  the  amnul 
rents  and  profits  or,  at  least,  for  a  certain  time:  for  tie 
purview  of  the  statute  is  (o.  seize  so  much  thereof  as  shall 
seem  necessary,  $c 

DECLARATION  in  covenant  on  an  indenture  of 

lease,  dated  Slat  November,  179\,  between  the' 

plaintiff,  of. the  one  part,  and  the,  defendant  of tht 
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tther  part,  for  181.  30s.  one  year's  rent,  due  on  the  25tb       tea*. 
•f  March,  1803. 

Pweas,- after  oyer  of  the  said  indenture,  as  to  2l.  14s. 
parcel  of  the  sum  demanded,  a  tender ;  and,  as  to  the 
residue,  payment ;  and  secondly,  as  to  the  same  residue, 
a  set-off  for  money  paid,  laid  out,  and  expended,  &c. 
&c;  and,  lastly,  as  to  71.  l6s.  parcel  of  the  said  sum, 
actionem  non;  because  before  the  said  25th  of  March) 
1803, aforesaid,  to  wit,  on  the  24th,  day  of  Junt,  1801, 
the  said  plaintiff  had  gone  away  from  his  place  of 
abode,  to  wit,  at  Carney,  in  the  parish  of  Corney  in 
Com.  Cumberland,  into  some  other  county  or  places 
and  had  left  Dinah  Stable,  his  wife  in  die  said  parish 
of  Corney,  chargeable  on  and  upon  the  charge  of  the 
said  parish,  the  place  of  their  then  last  legal  settlement, 
and  the  said  plaintiff  continued  so  away  from  his  said 
place  of  abode  for  a  long  space  of  time,  and  until  after 
the  25th  day  of  March,  in  the  said  declaration  men- 
tioned, to  wit,  from  the  said  24th  June  1801,  aforesaid 
hitherto ;  during  which  time  his  said  wife  regained 
and  continued  40  chargeable,- and  upon  the  charge  of 
the  said  parish  as  aforesaid,  to  wit  oiUlverttone  afore- 
said and  it  thereupon,  then  and  there,  became  neces- 
sary that,  the  said  JD.  Stable  should  be  subsisted  and 
maintained'  by  and  at  the  expense  of  the  same  parish  : 
whereupon  ttie  then  overseers  of  the  same  parish,  af- 
terwards to  wit,  on  the  day  and  year  last  aforesaid,  of 
OherUone  aforesaid,  in  pursuance  of  the  statute  in  that 
case  mads  and  provided,  applied  to  John  Kirkbahk  and 
Joseph  Berm,  esquires,  then  and  there  being  two  of  his 
majesty's  justices  of  the  peace  in  and  for  the  said  coun- 
ty of  Cumberland,  and  where  the  said  Dinah,  the  wife 
of  the  said  John  Stable,  was  so  left  as  aforesaid,  and 
thereupon  the^said.  John. Kirkbank  and  Joseph  Berm, 
the. justices. aforesaid;: by  .virtue,  and  in  pursuance  of 
tfaestajaqein  ihaucase  made  -and  provided,  then  and 
^txt  made  their  certain  warrant  qt  order  in  writing,. 


Dradir. 
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1805.        sealed  with  their  respective  seals,  directed  to  the  cfcnrch* 
gTAjrLi       wardens  and  overseers  of  the  poor  of  the  parish  of  Cor< 

versus  ney  aforesaid,  whereby  after  reciting  in  substance  and 
to  the  effect  following,  to  wit,  that  it  appeared  onto 
them,  the  said  justices,  as  well  upon  the  complamtaod 
application  of  the  church-wardens  and  overseers  of  the 
poor  of  the  parish  aforesaid,  as  upon  due  proof  upon 
oath  before  them  the  said  justices  made,  that  the  said 
John  Stable  had  gone  away  from  his  place  of  abode 
It  Coryey,  in  the  parish  aforesaid,  into  some  other  \ 
county  or  place,  and  had  left  Dinah  Static,  his  wife 
upon  the  charge  of  the  parish  of  Corney  aforesaid,  the 
place  of  their  last  legal  settlement,  and  that  die  said 
John  Stable,  then  hud  some  estate,  whereby  to  ease 
the  said  parish  of  their  said  charge,  in  whole  or  in  part; 
they  the  said  justices  did  thereby  authorise  and  com- 
mand them  the  church -wardens  and  overseers  of  the 
poor  of  the  said  parish  of  Carney,  to  receive  the  annual 
rents  and  profits  of  tile  lauds  and  tenements  of  him 
the  said  John  Stable  at  Broomhill,  in  the  parishes  of 
Booth  and  fVhitbeck,  in  the  said  county  of  Cumber- 
land, the  same  being  the  said  lands  and  tenements  in 
the  said  indenture  mentioned,  and  thereby  demised  to 
the  said  John  Dixon  as  aforesaid,  for  and  towards  the 
discharge  of  the  said  parish  of  Corney,  for  the  provid- 
ing for  the  said  wife  of  the  said  John  Stable;  and 
that  with  the  said  warrant  they  the  said  churchwardens 
and  overseers  should  appear  at  the  next  quarter  ses- 
sions of  the  peace  to  be  holden  for  the  said  county, 
and  certify  then  and  there  what  they  should  have  done 
in  execution  of  the  said  warrant ;  and  the  said  John 
Dixon  further  says,  that  at  the  general  quarter  session? 
of  the  peace  of  our  sovereign  lord  the  king,  hoWen 
next  after  the  making  of  the  said  warrant  or  warranto, 
at  the  city  of  Carlisle,  in  and  for  the  county  of  Cum- 
berland, on  Monday,  the  13th  of  July,  in  th#  4W 
fw  of  the  reign  of  oar  said  lord  the  now  icio^befa* 
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rersu* 
Dtxox. 


Jane*  Clarke  Satterthwaite,  William  Potts,  esquire  and 
others,  their  fellows,  justices  of  our  said  lord  the  king,  Stablb 
assigned  to  keep  the  peace  of  our  said  lord  the  king  in 
the  said  county,  and  also  to  hear  and  determine  diver? 
felonies,  trespasses,  and  other  misdemeanors  in  the  said 
county  committed ;  the  said  order  was,  in  pursuance  of 
the  statute  in  that  case  made  and  provided,  confirmed 
by  the  said  court;  and  the  said  court  did  then  and 
there  order  the  church-wardens  and  overseers  of  the 
poor  of  the  said  parish  of  Cornet/  to  receive  the  sum  of 
7l.  l6s.  rent  of  the  rents  and  profits  of  the  lands 
and  teoements  of  the  said  John  Stable,  at  Broom* 
hill,  in  the  parishes  of  Booth  and  Whitbeck  aforesaid, 
being  the  said  premises  so  demised  to  the  said  John 
Dixon  as  aforesaid,  for  and  towards  the  discharge  of 
the  said  parish  of  Corney,  for  the  providing  for  the 
said  Dinah  Stable,  the  wife  of  the  said  John  Stable. 
And  the  said  John  Dixon  further  says,  that  under  and 
by  virtue  of  the  said  orders,  he  the  said  John  Dixon 
afterwards  and  before  the  said  25th  day  of  March,  in 
the  said  declaration  mentioned,  to  wit,  on  the  2J)th 
day  of  September,  in  the  year  of  our  Lord,  ISOg,  afore- 
said, to  wit,  at  Ulverst on  aforesaid,  paid  to  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish 
of  Corney,  the  said  sum  of7l.  16s.  the  same  being  par- 
cel of  the  said  sum  of  ldl.  10s.  mentioned  in  the  said 
breach  of  covenant  in  the  said  declaration  above  as- 
signed, to  wit,  at  Ulverston  aforesaid  ;  and  this  the 
raid  John  is  ready  to  verify  ;  wherefore  he  prays  judg- 
ment, 8cc. 

Replication.  Acceptance  of  the  sum  tendered. 
As  to  the  residue,  non-payment.  As  to  the  set-off,  the 
plaintiff  is  not  indebted  to  the  defendant  in  manner  and 
form  therein  alleged.  To  the  last  plea,  protesting 
that  the  plaintiff  was  not  gone  from  his  place  of  abode, 
and  had  not  left  his  wife,  as  in  the  said  plea  alleged, 


Dixon. 
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1805.  for  replication,  the  plaintiff  says  that  before  the  said 
Stabib  25th  of  March,  1803,  to  \rit,  on  the  1st  day  of  October, 
J*"**  1801,  the  said  sum  of  71.  l6s.  in  the  said  order  of  ses- 
sions mentioned,  was  paid  by  the  said  defendant  to  the 
then  church-wardens  and  overseers  of  the  poor  of  the 
said  parish  of  Corney,  pursuant  to  the  said  order  of 
the  said  geneial  quarter  sessions  in  the  said  4th  plea 
above  mentioned,  to  wit,  at  Uherstone  aforesaid.  And 
the  said  plaintiff  further  says  that  afterwards,  to  wit, 
on  the  25th  day  of  March,  1802,  at  Uherstone  afore- 
said, the  said  sum  of  71.  10s.  was  deducted  by  the  said 
defendant,  and  allowed  to  him  by  the  said  plaintiff y  out 
of  the  said  rent  in  the  said  indenture  in  the  said  decla- 
ration mentioned,  which  on  the  day  and  year  last  afore- 
said, became  due  and  payable  from  the  said  defendant  to 
the  said  plaintiff,  and  thereby  and  therewith  was  then 
and  there  paid  and  satisfied  to  the  said  defendant :  and 
this  the  said  plaintiff  is  ready  to  verify,  &c. 

Rejoinder,  prccludi  non;  because  true  it  is  that  a 
sum  of  7l.  l6s.  being  the  first  yearly  payment  under 
the  said  order,  was  after  the  payment  thereof  by  the 
said  defendant,  to  wit,  dn  the  25th  day  of  March,  1802, 
deducted  and  allowed  by  the  said  plaintiff,  out  of  the 
rent  in  the  said  indenture  mentioned,  which  on  the 
day  and  year  last  aforesaid  became  due  and  payable, 
as  in  the  said  replication  is  mentioned  ;  yet,  for  rejoin- 
der in  this  behalf,  the  said  defendant  says,  that  the  said 
sum  of  7l.  16s-  in  the  said  last  plea  mentioned,  and  so 
paid  by  him  the  said  plaintiff  as  in  that  plea  mentioned, 
was  and  is  another  and  different  sum  of  7l.  16s.  than 
the  sum  of  7l.l6s.  so  deducted  and  allowed  as  aforesaid, 
And  accruing  and  payable  subsequent  to  the  said  sum  of 
7l.  1 6s.  so  deducted  and  allowed  as  aforesaid,  that  is 
to  say,  for  the  second  year's  payment  under  the  said 
order  in  the  said  plea  mentioned  to  wit,  at  Uherstone 
aforesaid,  apd  such  said  sum  of  71-  lt>s.  in  the  said  last 
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plea  mentioned,  bath  not  nor  hatb  any  part  thereof  isa& 

been  deducted,  allowed,  or  in  any  way  paid  by  the  said  ZT~~ 

plaintiff.    And  this  the  said  defendant  is  ready  to  ve-  J££ 

rify;  wherefore  be  prays  judgment,  if  the  said  plaintiff  *>»»«*• 
ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  bim,8tc. 

To  thig rejoinder  there  was  a  demurrer;  and  there* 
upon,  a  joinder  in  demurrer  by  the  defendant. 

The  points  intended  to  be  argued  were  stated  as  fol- 
lows, in  the  margin  of  the  demurrer  books,  pursuant  to 
the  late  order  of  the  court.  "  This  is  a  demurrer  to 
the  rejoinder  to  the  replication  (sheet  10)  to  the  last 
plea  in  bar  (sheet  7.)  The  questions  are,  whether  the 
order  of  sessions  (stated  in  sheet  9)  doesor  legally  can  ex- 
tend to  this  annual  sum  of  7l.  16s.  or  u  or  legally  must 
be  confined  to  one  sum  only  of  71*  l6s»  Also,  whether 
the  order  of  two  justices,  set  forth  in  sheet  8,  and  the 
above  order  of  sessions  confirming  it,  are  not  both  void 
on  account  of  the  former  ordering  the  receiving  of 
*!\  the  plaintiff*  armnal  rents  and  profits  generally, 
and  not  being  confined,  as  the  order  of  sessions  is,  to 
a  particular  part  or  amount  thereof  specified  in  the 
order.  These  questions  arise  upon  the  statute  5  Geo.  I. 
c.  8. 

Hol&oyDj  for  the  plaintiff,  contended  that  both  the 
order  of  the  justices  and  the  order  of  sessions  were  void ; 
aod  thb  court  called  upon 

Wigley,  to  support  the  plea.  "  As  far  as  the  order 
goes  to  the  seising  of  the  property,  it  is  still  a  subsist- 
ing order,  though  it  should  not  appear  how  the  pro- 
perty so  seised  is  to  be  disposed  of.  By  5  Geo.  I.  c.  8* 
s.  1, "  Whereas  sometimes  men  run  away,  leaving  theio 
wives  and  children  upon  the  charge  of  the  parish,  al- 
though such  persons  have  some  estates  which  should 
ease  the  parish  of  their  charge  in  whole  or  in  part,  it 
X  tf  « 
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1805/  shall  be  lawful  for  the  church- wardens  or  overmen 
where  any  such  wife,  child  or  children  shall  be  so  left, 
on  application  to,  and  by  warrantor  order  of  two  jus- 
tices to  take  and  seize  so  much  of  the  goods  and  chattels 
and  receive  so  much  of  the  annual  rents  and  profits  of 
the  lands  and  tenements  of  such  husband,  father,  &c. 
as  such  two  justices  shall  order  and  direct  for  the  bring- 
ing up  and  providing  for  such  wife,  child,  or  children; 
which  warrant  or  order  being  confirmed  at  the  next 
quarter  sessions,  it  shall  be  lawful  for  the  justices  there, 
to  make  an  order  for  the  church-wardens  or  overseers 
to  dispose  of  such  goods  or  chattels  by  sale  or  otherwise, 
or  so  much  of  them  for  the  purposes  aforesaid,  as  the 
court  shall  think  fit,  and  to  receive  the  rents  and  pro- 
fits, or  so  much  of  them  as  shall  be  ordered  by  the  said 
sessions,  of  his  or  her  lands  and  tenements,  for  the  pur- 
poses aforesaid." 

And  there  is  a  precedent  in  Burn's  Justice,*  of  an 
order  to  seize  the  annual  profits  without  mentioning 
any  specific  sum.  The  meaning  of  the  statute  was, 
that  any  property  which  such  a  man  should  leave, 
should  be  applied  to  the  support  of  his  family ;  and, 
therefore,  if  he  left  an  orchard  of  only  forty  slullings 
per  annum  rent,  the  whole  of  it  might  be  seized  for 
this  purpose  ;  and  here  the  order  of  justices  is  to  re- 
ceive the  rents  of  the  lands,  or  so  much  as  may  be  ne- 
cessary for  the  purposes  aforesaid,  and  the  confirma- 
tion by  the  sessions  is  to  receive  the  sum  of  71.  16s. 

Lord  Ellenbodough,  C.  J.  "  Do  you  mean  to 
contend,  then,  that  there  is  an  order  to  receive  the 
whole  of  the  rents  and  profits  for  ever?  I  think  that 
construction  can  hardly  be  put  upon  it;  and  if- you 
look  at  the  order  of  confirmation,  you  will  find  that  it 
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extendi  only  to  the  71.  16s. ;  for  that  which  it  does  not       1805. 
confirm, it  must  be  understood  to  reject." 

Wigley.  "If  it  had  been  an  order  to  receive  71.  l6s. 
being  the  annual  rent,  from  time  to  time,  it  would  have 
been  a  good  order;  now  these  orders,  applying  the  one 
to  the  other,  are  equivalent  to  such  an  order;  and  it 
cannot  be  requisite  that  the  parties  should  apply  to  the 
sessions  from  year  to  year.  For  an  order  under  the  43 
£fc.c.2,  on  a  man  to  relieve  his  father,  until  the  sessi- 
ons order  the  contrary, is  good ;  Jenkins  case.*  In  Rex 
t.  Ptnoyerfi  an  order  was  indeed  held  bad,  because 
it  did  not  specify  how  long  the  relief  was  to  be  paid ; 
but  though  that  was  one  of  the  objections,  there  were 
two  others  certainly  fatal,  and  no  cause  was  shewn  to 
the  rule,  so  that  that  case  is  not  decisive.  Here,  however, 
the  statute  contains  the  words  annual  rents  and  pro* 
fits,  and  so  does  the  order ;  and  both  the  equity  of  the 
statute  and  the  terms  of  it  seem  to  require  not  only 
that  the  pauper  should  be  compelled  to  provide  for  his 
family  out  of  the  rents  and  profits,  but  that  the  order 
to  be  made  should  be,  as  this  is,  a  continuing  order  to 
prevent  the  necessity  of  applying  four  times  a  year  to  , 
the  sessions  to  obtain  a  new  order." 

Holroyo,  contra.  "  The  order  contains  a  direction 
to  certify  to  the  next  quarter  sessions,  which  is  of  itself 
a  plain  indication  that  it  is  not  intended  to  make  a 
seizure  for  more  than  the  sum  immediately  contained 
lathe  order.  And  the  original  order  of  two  magis- 
trates is  void,  whether  it  applies  only  to  the  rents  and 
profits  to  be  due  before  the  then  next  quarter  sessions, 
or  whether  it  is  construed  as  wholly  indefinite;  for 
U  does  not  ascertain  the  quantum  of  the  relief  which 
^he  parish  requires,  and  the  act  does  not  give  the  two 
magistrates  a  power  to  seize  the  rents  and  profits  ge- 
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»»*>       »erallj,  but  only  to  much  as  may  be  necessary.   By 

St.blb      ordering  the  whole  rents  and  profits  to  be  seized,  geoe- 

IhZS       ralIj%  thc  Justic^*  and  tfae  sessions  have  exceeded  their 
power." 

Lord  Ellenbohouch,  C.  J,  "  Under  this  war- 
rant, if  a  man  had  50001.  a  year,  the  parish  might  hare 
seized  the  whole  of  it,  when  the  actual  burthen  was  not 
5L    The  order  must  specify  a  definite  sum." 

Judgment  ton  the  flaintiif. 


-Avison  ngaimt  Lord  Kinnaird  and  others. 

Held,  that,  in  an  action  by  a  husband  on  a  policy  of  inmmc* 
on  the  lift  of  his  wife,  the  declarations  of  the  deceased  vife, 
as  to  her  state  of  health,  when  ill  in  bed,  are  admissibU 
exidence  of  her  state  of  health,  against  the  husband  on  a  zcar- 
ranty  of  good  health;  for,  the  evidence  even  of  medical  m* 
is  Jvunded  vpon  the  representation  of  the  patient. 

Atiiow      XHIS  wa*  aa  action  up©*  a  policy  of  insurance,  by 
LoiITk!  thC  deSendami*  Uie  directors  of  the  Wtstmimtet  1*- 

"i**.""  *****  Company,  on  the  life  of  Sarah,  the  wife  of  the 
plaintiff,  which  was  tried  before  Grah-am,  B.  at  the 
'  last  summer  assizes  for  Lancaster.  The  policy  of  insu- 
rance was  dated  the  22dof  November,  180i,  with  a 
warrant  that  the  said  S.  A.  was  in  good  health,  and  not 
exceeding  the  age  of  22  years.  Application  was  made 
by  Avison  to  the  agent  of  the  insurance  office  at  Jf«»* 
Chester,  on  the  9th  of  November,  1302,  who  after  having 
called  in  a  surgeon  at  Manchester  to  examine  Mrs.  Pri- 
son, wrote  up  to  London  to  effect  the  insurance.  This 
surgeon,  upon  being  called  as  a  witness  at  the  trial, 
stated  that  he  never  was  more  satisfied  in  bis  life;  the 
pulse  of  Mrs.  A.  was  good;  and  he  never  knew  any 
person  affected  with  liquor  but  it  was  discoverable 
upon  her  pulse.  Other  witnesses  were  called  on  the  part 
of  theptaintif,  to  prove  the  good  state  of  health  of  Mrs. 
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A.  at  the  time  of  the  insurance  j  and  on  the  part  of  iso.v 
4\t  defendant  *oi$e  were  called  to  prove  that  she  had 
acquired  a  habit  of  drinking,  which  at  that  time  had 
impaired  her  constitution;  arid  she  died  in  about  six 
Months  after  wards,  in  May,  1803.  An  apothecary 
was  also  called  who  attended  her  on  the  f  2d  of  Novem- 
ber. He  was  called  to  attend  her  on  the  15th,  and  ha 
said  that  he  found  that  the  stomach  was  somewhat  af- 
fected ;  that  she  took  too  copiously  of  spirits  ;  he  con* 
sidered  her,  however,  as  a  healthy  woman,  and  he 
would  not  administer  much  medicine,  and  she  reco- 
vered by  oneof  those  efforts  of  nature  which  result  from 
a  young  and  good  constitution ;  but  he  thought  her 
illness  of  so  much  importance  that  if  she  continued 
the  habit  of  drinking,  it  would  endanger  her  life.  It 
appeared  that  she  might  have  taken  probably  about  a 
bottle  of  brandy  a  day.  Susannah  Lee  said  that  she 
saw  Mr9.  Avison  about  a.day  or  two  after  she  had  been 
lo  Manchester,  which  was  nine  miles  from  her  home  ; 
she  called  on  her,  not  knowing  that  she  was  ill.  She 
found  her  in  bed  at  eleven  o'clock  in  the  forenoon ;  she 
spoke  very  faintly,  and  said  she  was  very  poorly ;  that 
she  had  been  to  Manchester  to  get  her  life  insured, 
that  she  was  poorly  when  she  went ;  that  the  policy 
would  not  come  back  from  London,  in  less  than  ten 
days;  and  that  she  was  afraid  she  should  not  live  till 
it  came  back,  and  if  that  were  the  case,  her  husband 
would  not  get  the  money.  The  counsel  for  the  plain- 
tiff objected  to  this  evidence,  in  the  early  part  of  it, 
as  to  the  declarations  of  the  wife,  which  they  said 
should  not  be  received  for  or  against  her  husband ; 
but  the  learned  judge  held  that  as  the  evidence  of  the 
apothecary,  and  of  Thorpe  the  surgeorr,  who  examined 
her  at  Manchester,  were  founded,  in  a  great  measure, 
on  her  representations  of  the  state  of  her  health;  and  as 
the  general  opinion  of  a  surgeon  concerning  the  state 
of  the  health  of  any  person,  must  partly  be  formed 
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1805.        upon  the  evidence  of  the  person  himself,  the  evidence 
AviseN      was  admissible.     He  then  directed   the  jury  tocorci- 
verm       der  whether  this  habit  of  excessive  drinking  was  formed 
ka"rd!       at  the  time  of  the  insurance,  and  whether  any  mis- 
chief   was  done  by  it  to  the  constitution  of  Mn. 
A.j  so  that  unless  she  abandoned  it  she  would  not  be 
in  good  health.    The  jury  found  a  verdict  for  the  A- 
fendants;    and,  in   last  term,     Cock  ell,   Sergeant, 
for  the  plaintiff,,  obtained  a  rule   to  shew  cause,  why 
there    should  no\  be   a  new  trial  upon*  amisdirec-  i 
tion  by  the  learned  Judge,  and  also  upon  the  ground 
that  the  evidence  of  Mrs.  Lee  ought  not  to  have  been 
•received.       The    misdirection    was   said    to  consist 
in  the  learned  judge's  drawing  the  attention  of  the  jury 
to  the  moral  habits  of  Mrs  Lee  at  the  time  of  the  insur- 
ance, rather  than  to  her  actual  state  of  health ;  but,  ii 
appearing  that  he  had  left  it  to  the  jury  to  say  whether 
the  excessive  drinking  had  impaired  her  constitution, 
this  ground  was  abandoned,  and  cause  was  now  shewn, 
upon  the  other  ground,   by 

Parke,  Topping,  and  Wood,  for  the  plaintiff. 
u  The  objection  now  can  only  arise  upon  the  evWeuce 
which  was  given  after  the  objection  taken  at  the  trial; 
but  several  sentences  were  taken  down  by  the  learmii 
:udge  before  any  objection  was  made.  It  is  not  to  be 
contended,  thatcvidence  of  the  expressions  of  the  wife, 
or  of  a  third  party,  are  to  be  received  in  general  ngainst 
the  husband,  who  is  a  plaintiff  or  defendant ;  but  the 
peculiar  nature  of  this  case  deserves  to  be  considered. 
The  question  is,  whether  she,  the  wife,  is  in  good 
health  at  the  time  of  the  insurance.  Now  the  war- 
s  ranty  extends  from  the  <)th  to  the  22d  of  NovembtT; 
the  date  of  the  policy  being  on  the22d;  and  between 
those  days  she  is  found  iu  bed,  at  an  unseasonable  time, 
iind  makes  some  representations  concerning  her  health; 
and  her  being  in  bed  is  of  itself  a  fact  which, explained 
by  her  representations,  may  amount*  in  a  certain  degree, 
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to  evidence  of  the  slate  of  her  health,  nod  whats'We  1805. 
says  as  to  her  being  ill  is  only  a  part  of  the  transaction 
or  fact,  which  the  witness  observes  at  the  time,  and  is 
called  upon  to  prove  as  a  mere  fact,  indicative  of  health 
or  sickness.  But  such  facts  are  alway*  explained  by 
the  expressions  of  the  parties  at  the  time,  and  neces- 
sarily must  be  so;  for  it  is  an  act  of  the  party,  which 
is  indicative  of  and  must  be  explained  by  some  motive, 
which  must  be  collected  out  of  the  mouth  as  well  as 
out  of  the  conduct  of  the  party:  as  in  the  case  of  a 
bankrupt's  quitting  his  house,  it  is  always  competent 
to  the  parties  to  give  evidence  of  his  own  expressions 
to  prove  his  motive  for  quitting  his  house ;  Batanan  v. 
Bailey,* Ambrose  v.C/endonA  And  in  these  cases  it  is  im- 
possible to  give  any  evidence  whatever  of  the  health 
of  any  person,  without  having  recourse  to  hi)  own 
declarations ;  for  the  surgeon  himself  can  only  speak 
from  the  appearance  of  the  patient,  coupled  with  the 
statement  which  he  gives  of  his  past  or  internal  symp- 
toms. In  this  very  Case  Thorpe's  evidence,  which  was 
greatly  relied  upon  by  the  plaint iff,  was  founded  upon 
such  representations,  and  the  object  of  the  examination 
of  Mrs  Lee  was  only  to  contradict  that  very  evidence ; 
which  was  «o  opposite  Co  the  evidence  of  Lee,  that  it 
gave  rise  to  a  very  string  suspicion,  which  was  very 
much  urged  upon  the  trial,  that  the  person  examined 
by  Thorpe  was  not  Mrs.  Avison,  and  this  was  the  more 
probable*  because  neither  the  uncle  nor  the  aunt,  at 
whose  house  she  was  examined,  were  called  as  wit- 
nesses to  her  identity/9 

Cockell,  Sergeant,  Scarlett  and  Rictiardsom, 
eontri.  "  The  declaration  of  the  plaintiff's  wife,  whe- 
ther for  or  against  him,  cannot  be  admitted  in  evidence 
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either  milly  or  criminally,  jRrx  v.CKriger;*  no*  the* 
declarations  have  a  tendency  to  criminate  the  hut- 
band,   for  they  tend  to  shew  him  to  be  guilty  of  fraud.* 

Grose,  J.  "  There  the  wife  was  called  for  the  pur- 
pose of  establishing  that  which  would  render  the  hus- 
band liable  to  a  criminal  prosecution," 

Lawrence,  J,  "  That  is,  upon  the  policy  of  the 
law,  that  the  husband  and  wife  might  probably  not 
live  so  well  together  afterwards ;  but  thatdoes  not  apply 
to  this  case,  when  the  wife  is  dead." 

But  if  this  is  to  be  evidence,  because  it  explains  the 
act  of  the  wife  at  the  time,  the  same  principle  will  affect 
the  case  of  a  wife  living  at  the  time  with  her  husband. 
And  these  declarations  might  at  the  time  be  untrue, 
and  be  made  under  the  impression  of  some  momentary 
resentment.  And  upon  similar  principles,  Lord  Ahanly, 
in  the  case  of  Munroe  v.  T&i*leton,f  refused*  to  admit 
the  evidence  of  the  defendant's  wife,who  was  then  divorc- 
ed from  him,  even  as  to  a  contract  made  by  her.  for  the 
board  and  lodging  of  an  infant  child,  white  they  coha- 
bited together,  because  the  wife  is  bound  to  secrecy 
to  the  husband/' 

Lawrence,  J.  "  I  am  tery  much  mistaken  if 
there  arc  not  cases  in  the  books  in  which  evidence  of 
the  contract  of  the  wife,  in  such  a  matter  fcs  that,  has 
been  admitted/' 

Lord  Ellenborough,  C.  J. €t  Lord  Jlvanlefs doc- 
trine is  extremely  good,  but  I  think,  it  doe*  not  apply  <*> 
the  case  before  him ;  for  in  that  case  it  wag  a  thing 
in  which  the  wift  was  the  actual  principal/'^ 


.  •*T**mR«p.  2G$. 
t  Peakc's  Law  of Evidence ,  Appendix %  p.  xliv. 

%  1  Strange,  520,  Anon,  is  expressly  against  the  decision* 
in  Munroe,  v.  t^islcpfm, 
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*  Hen  upon  the  principle  ofth  at  ease,  nothing!*  more 
likely  to  product  ill  blood  between  husband  and  wife, 
than  the  giving  evidence  of  declarationaniade  against  the 
husband,  which  tend  to  impute  to  him  dishonesty  and  LoEOI^lf" 
want  of  good  faith  in  bin  dealings.  And  although  it 
is  urged,  that  this  evidence  is  resorted  to  for  the 
purpose  of  rebutting  the  declarations  of  the  wife,  which 
are  the  foundation  of  Thorpe9  %  evidence,  that  is  beg* 
iog  the  question  ;  for  Thorpe9*  evidence  was  formed 
chiefly  npon  what  he  himself  saw  and  observed  of  the 
then  bodily  health  of  the  party;  and  not  upon  her  own 
idle  apprehensions.  This  being  a  question  upon  a 
matter  of  evidence,  it  is  safer  to  adhere  to  a  broad 
principle  of  law,  which  forbids  the  receiving  of  the  tes- 
timony of  a  husband  or  wife  for  or  against  each  other, 
than  topejrmit  that  rule  to  be  broken  in  upon  by  nice 
and  subtle  distinctions.  And,  even  in  actions  by  the 
husband  and  wife,  in  rightof  the  wife  as  executrix,  np 
declarations  of  the  wife  can  be  given  in  evidence  by 
defendant."  Alhan  v.  Pritckett.f 

Lord  Ellen  borough,  C.  J.  "This  case  appears 
to  have  been  argued,  by  the  counsel  for  the  plaintiff, 
upon  principles  of  a  much  greater  latitude  and  impor- 
tance than  the  scope  and  extent  of  the  question  really 
before  the  court,  and  the  principles  arising  out  of  it, 
justly  warrant.  It  is  npt  now  a  question  whether 
the  mutual  confidence  between  a4husband  and  wife  should 
be  broken,  and  whether,  by  the  disclosure  of  the  testi- 
mony now  disputed,  the  means  should  be  afforded  of 
wresting  from  the  bosom  of  the  wife  those  secrets 
which  were  deposited  there  by  the  husband  in  the  un- 
restrained communications  of  family  intercourse.    It 
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is,  on  the  contrary,  now  only  required  that*  sick  {fentm 
thould  be  heard  to  state  that  which  at  all  times  pa- 
tients have  bceto  admitted  to  state;  namely,  the  cause, 
the  rise  and  the  progress  of  their  malady,  and  the  period 
at  which  to  fix  the  commencement  of  those  symptom 
which  mark  the  nature  of  the  disorder  with,wbicb  they 
are  afflicted.    To  this  ex  tent  only  and  no  farther  is  the 
evidence  in  this  case  applied.    A  woman  is  here  firand 
in  a  state  of  bodily  infirmity,  and  she  declare*  that  this 
bodily  infionity  had  subsisted  some  days  before,  when 
she  went  to  Manchester.    She  assigns  that  time  as  a 
date  to  which  to  attribute  the  access  of  her  malady,  aad 
is  not  required  to  give  evidence  of  the  fact  of  her  going 
to  Manchester,  for  that  was  already  proved.     When- 
ever any  evidence  is  given  of  the  state  of  a  patient's 
health  by  a  person  of  medical  skill,  and  whenever  a 
physician  visits  a  patient,   these  questions   must  be 
put.aod  answered :     "  How  do  you  feel  yourself*— 
When  did  your  symptoms  of  indisposition  first  com- 
mence? or,  How  long  have  you  been  ill?"     Eor  it  is 
impossible  to  judge  of  health   merely  from  the  face, 
the  complexion,  or  the  pulse.     What  then  does  this 
.woman  say ;  and  what  is  the  substance  of  her  repre- 
sentations to  Mrs.  Lee  ?    Why  no  more  than  this,  that 
she  was  ill  at  the  time  she  was  in  bed ;  that  her  being 
ill  was  the  reason  for  her  lying  in  bed  so  late  ;  and  that 
her  then  present  illness  had  lasted  from  the  time  wfrea 
she  went  to  Manchester.    But  on  another  ground,  this 
evidence  is  admissible ;  for  if  the  surgeon  founds  his 
knowledge  of  the  state  of  the  party's  health    princi- 
pally upon  her  own  representation,  which  be  must  do, 
then  this  is  only  the  cross-examination  of.  the  fame 
witness,  the  wife  and  patient  herself,  as  to   the  state 
of  her  health j  concerning  which  she  has  given  differeot 
statements  aj  different  times.    It  may  be  said*  how- 
ever, that  the  uncertain  declarations  of  third  parti? 
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are  never  received  in  evidence,  they  not  being  upon       isos. 
oath;  but  thai  objection  is  not  material,  for  there      i~^9 
are  some   exceptions,  and    I  remember    a   notable       Wr*i,§ 
case  of  such  exception.  A  person  was  attesting  witness 
to  a  bond;  after  his  death  it  was  necessary  to  prove 
bis  hand  writing  as  attesting  witness ;  proof  was,  there* 
fore,  given  of  his  death,  and  I  was  permitted  to  giv# 
evidence,  on  theother  aide,  of  a  communication  made 
in  his  dying  moments;  upon  this  principle,  that  if  t 
had  pat  the  deed  into  his  hands  at  the  trial,  I  might 
haveasked  him  the  questions  to  which  these  communi- 
cations would  have  applied.     But,  however,  independ- 
ently of  such  authority,  if  this  woman's  declarations 
to  the  surgeon,  given  <at  a  contemporary  period  nearly, 
aie  received,  her  declarations  given  to  Mrs.  Lee  shew, 
that,  at  least,  she  was  not  to  be  wholly  believed.    And, 
therefore,  as  this  does  not  break  in  upon  the  principle 
of  keeping  inviolate  the  confidence  of  private  life,  for 
the  preservation  of  matrimonial  comfort,   I  think  that 
this  statement  by   her,  nearly  contemporary  to  her 
examination  by  the  surgeon,  of  a  fact  which  must  be 
known  to  her  particularly  and  personally,  must  be  ad- 
missible." 

Grose,  J.    "In  order  to  say  whether  the  evidence 
is  admissible,  we  must  look  at  the  fact,  and  see  what 
is  to  be  proved.    The  question  was  respecting  the  health 
of  Mr*  Atison  between  one  period  of  time  and  ano- 
ther. She  is  on  a  given  day,  found  in  bed  at  a  late  hoot. 
Hie  next  question  that  occurs  is,  how  she  came  to  he 
io  bed  at  that  time.    Then  who  can  give  an  account 
of  that  but  herself?  She  relates  the  circumstance  of  her 
illness,  and  what  is  the  reason  of  her  being  then  in  bed. 
This  is  not  only  good  evidence,  but  the  best  evidence 
which  the  nature  of  the  case  will  afford.  But  then  sbo 
goes  oa  to  state  something  about  the  insurance.  How- 
ever this  is  a  conversation  the  whole  of  which  shews 
only  thai  she  is  Ul  at  the  time  she  was  in  bed,  and  also 
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about  the  time  of  going  to  Manchester.    Bat  tbis  k 
evidence,  at  least,  upon  the  Utter  ground,  which  mj 
Lord  has  stated.   For  it  is  evidence  of  what  credit  is  to 
be  given  to  her  own  previous  representations  to  the  tor* 
geon.    This  case  does  not  bear  upon  those  which  hate 
been  cited*     This  is  not  *  question  about  the  disputes 
which  may  arise  between/  husband  and  wife,  because 
tills  woman  is  dead.    Neither  is  it  so  much  evidence  of 
a  confession  of  any  thing  which  affects  bee  husband, 
as  tbftt  the  woman  was  actually  ill  at  the  time  to  which 
the  question  in  dispute  relates ;  and  though  part  of  the 
evidence,  it  is  true,  goes  a  little  beyond  what  it  ought, 
yet  you  cannot  give  effect  to  any  part  of  thestaiement, 
without  taking  the  whole." 

Lawrence  J.  "  I  am  of  the  same  opinion.  On 
the  argument,  in  favour  of  the  plaintiff,  it  is  assumed, 
that  this  evidence  which  is  given  of  the  conversation 
with  the  wife  went  to  criminate  her  husband ;  that  it 
went  to  charge  him  with  having  committed  a  fraud, or 
having  a  design  to  commit  one ;  but  I  do  not  think  that 
such  an  inference  by  any  means  follows.  She  might 
have  thought  that  all  she  had  to  do  was  to  submit  her- 
self to  the  inspection  of  some  surgeon,  and  that,  if  die 
lived  over  the  time  when  the  policy  came  back,  her  hus- 
band would  be  entitled  to  recover.  Bo  t  let  as  consider 
the  nature  of  this  representation.  A  man  brings  in 
action  of  assault,  and  is  it  not  every  day's  practice  to 
examine  the  surgeon  as  to  his  complaints,  at  the  time; 
where  he  was  beaten,  where  he  was  wounded,  and 
what  he  suffered  ?  But  it  is  said  that  though  she  mtj 
slate  her  present  heakh,  yet  she  ought  not  to  be  per* 
mittedto  give  evidence  of  what  passed  wbea  she -went 
to  Manchester.  JNd\y,  I  think,  that  it  is  net  oeoesssiy 
to  take  into  consideration  what  passed  At  the  aattoedsot 
day*,  but  Chat  this  is  merely  giving  an  account  of  ber 
then  present  health.  And  I  think  the  other  gmad 
lakeu  ;qpon  ihe.  cottUarfictJoo  between,  beg  4taieqs<att 
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it  different  times,  is  also  a  good  ground  for  the  receiv- 
ing of  ber  evidence.  For  if  the  sargeon's  account  is  to 
be  taken  to  have  gome  upon  her  representations  to  him! 
then  we  may  compare  them  with  those  made  to  Mrs*  Lofc*  *IIU 
Lee ;  and,  if  we  strike  oat  the  evidence  of  this  kind 
both  from  one  side  and  the  other,  which  from  the  con* 
tradictton  between  them  we  should  do,  then  there  re- 
mains abmidant  evidence  to  shew  that  she  was  not  aA 
insurable  life.  But  without  this  you  first  take  her 
evidence  as  good  in  point  of  law,  and  then  you  say  it 
is  not  good  ;  but,  I  should  say  to  the  plaintiff  it  it 
evidence  out  of  your  own  mouth." 

Rule  discharged 


John  Dor  (on  the  demise  of  Gill  and  Wive) 

against  Pearson  and  ethers — February  6th. 

f 
Dnisc  of  lands  to  A.  and  B.  two  sisters,  and  their  heirs  for  cvcr% 

upon  this  condition  (hat,  in  case  they  or  either  of  them  shall 

hare  no  lawful  issue,  they  or  she  having  no  lawful  issue,  shall 

hate  no  power  to  dispose  of  her  share,  except  to  her  shter  or 

sisters,  or  to  their  children  ;  and  all  the  rest,  Spc.  of  thy  real, 

%t.  estates,  drc.  not  herein  before  disposed  of,  I  give  to  tfit 

smd  A.  and  B.  their  heirs,  executors,  and  assigns  ;  Held, 

t o  he  v  deoise  in  fee  with  «  rendition  in  restraint  of  alieno- 

tnm,mmtiaiif,  and  that  for  French  thereof  by  levying  a  Jim 

to  t  he  use  of  C.  a  stranger,  the  co-heir  esse*  of  lie  testator 

may  enter;  the  reversion  therein  not  pasting  by  the  residuary 

Hii*c..t0  *A,  end  &    Held  also,  one  co-heiress  tenant  m 

common  may  bring  an  ejectment  for  kar  share  without  the  rest. 

I?JECTMfilNT  for  the  moiety  of  an  Estate  intht* 
parish  of  Aekworlh  in  the  conrtty  of  York,  upofa 
the  demise  of  John  Gili  and  Hannah  hi*  wife,  on  19th 
of  January  44  Gtb.  ill.  Plea,  not  guilty;  tried  at 
the  last  assizes  at  TorA ,  before  Chambre,  J.  VerMe* 
for  the  plaintiff,  subject  to  the  opinion  of  this  court, 
upon  the  following  earn,  viz.  John  Colktt  being  aeroed 
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1805.        in  fee  of  tbe  estate  in  question,  duly  made  bit  will, 

dated    13Lh  of  January,    1787,  and  thereby  devised 

i  and  Wiff  a*  follows ,  that  is  to  say,  First,  I  order  and  direct  that 
all  my  just  debts,  legacies,  annuities,  and  funeral  ex* 


m4  Others,    pence*  be  paid  and  discharged  by  my  executrix  here- 
after named,  out  of  my  real  and  personal  estates,  and 
I  charge  and  make  tbe  same  subject  thereto.    The  tes- 
tator then  devised  several  annuities  and  made  several 
personal  bequests,  after  which  the  will  proceeded  Urns : 
"  I  give  and  devise  unto  my  two  daughters,  AnneCoU 
kt  and  Hannah  Collett,  all  my  messuages,  lands,  tene- 
ments, and  hereditaments,  at  Ackworth,  or  elsewhere, 
in  tbe   county  of  York,  subject  to  the  several  lega- 
cies and  annuities  herein  before  given  by  this  my  will, 
and   made  chargeable  thereon ;  To  hold  to  them  m? 
said^daughters,  Anne  Collett  and  Hannah  Calleit,  their 
heirs  and  assigns,  for  ever,  as  tenants  in  common,  and 
not  as  joint-tenants ;  upon  this  special  proviso  and 
condition,  that,  in  case  my  said  daughters  Annt  and 
Hannah  Collett,  or  either  of  them  shall  have  no  lawful 
issue,  that  then,  and  in  such  case,  they  or  she  having 
too  lawful  issue  as  aforesaid  shall  have  no  power  to  dispose 
of  her  share  in  the  said  estates  so  above  given  to  them, 
except  to  her  sister  and  sisters,  or  to  their  children. 
All  the  rest,  residue,  and  remainder  of  my  real  and  per* 
aonal  estates,  goods,  chattels,  and  effects,  not  herein 
before  disposed  of,  I  give,  devise  and  bequeath  the  same 
unto  my  said  daughters  Anne  Collett  and  Hannah  Co/- 
left  their  heirs,  executors,  and  administrators,  and  do 
constitute  and  appoint  them  joint  executrixes,  of  this 
my  last  will  and  testament,  revoking  all  former  wills 
and  declaring  this  to  be  my  iast  will  and  testament 
The  testator,  John  Collett t  shortly  after  making  his  wiH 
died  seised  in  fee  of  the  estate  in  question,  leaving  no 
•qn,  but  5  daughters,  Mary,  then  the  wife  of  D.Unvmf 
aince  deceased ;  Anne,  afterwards  the  wife  of  the  defen- 
dant, J. IV.  also  since  deceased:  France  then  the  wife  of 
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JmesBrinion,  also  since  deceased  ;  Margaret >  then  the       ieo5. 

wife  of  Richard  Cuttle ,  now  living ;  and  Hannah,  after- 

wards  the  wife  of  the  lessor  of  the  plaintiff  John  Gill,  Gin  w4  Wife 


also  now  living.  That  -rfrme,  the  wife  of  James  Waitf  p 
never  had  any  issue,  but  all  the  other  four  daughters,  •&<!  others, 
have  had  issue,  which  are  now  aliye.  That,  upon 
the  death  of  John  Collett,  the  testator,  his  said  daugh- 
ter* Anne  and  Hannah  entered  upon  his  real  estates. 
That,  soon  after,  Hannah  married  John  Gill,  the  lessor 
of  the  plaintiff;  and  Anne  married  the  defendant, x James 
Wait.  The  defendant,  James  Wait,  has  for  some  years 
enjoyed  one  moiety  of  this  estate  in  right  of  Anne  his 
said  wife,  and  rented  the  other  moiety  of  the  defen- 
dant, John  Gill  and  Hannah  his  wife,  as  tenant  from 
year  to  year  ;  the  said  defendants  are  tenants  to  the  said 
James  Wait.  The  said  James  Wait  and  Anne  his  wife 
being  in  possession  of  the  said  estate  in  1799>  duly  levied 
a  fine,  sur  conuzance  de  droit  come  ceo9  Sec.  of  a 
moiety  thereof,  and,  by  indenture  duly  declared  the 
uses  thereof  to  be  to  the  use  of  the  said  Thomas  Pear- 
son  and  his, heirs,  in  trust  for  the  said  James  Wait  and 
his  heirs,  and  assigns  for  ever.  The  said  Anne  Wait 
died  about  a  year  ago,  without  having  disposed  of  bet 
share  in  the  said  estate,  otherwise  than  by  the  said 
fine  and  indenture;  and  never  having  had  any  issue. 
Since  her  death,  and  before  the  day  of  the  demise  laid  in 
the  declaration  the  said  John  Gill  and  Hannah  his  wife 
duly  made  the  entry  to  avoid  the  said  fine. 

Question,  whether  the  lessor  is  entitled  to  all  or  any 
part  of  the  moiety  of  the  said  estate  devised  to  the  said 
Anne  Wait  as  aforesaid  ? 

The  lessors  of  the  plaintiff  contend  that  tbey  are 
.entided  by  virtue  of  the  residuary  devise  in  John  Col- 
Utt's  will  to  the  moiety  in  question,  notwithstanding 
the  fine  levied  by  James  Wait  and  his  yr ife,  and  the 

n#.28.'  p  p  •     .  . 
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1805.       declaration  of  the  uses  thereof;  the  disposition  thereby 
l^Tdcm.    intended  to  be  effected  being  contrary  to  the  condition 

**•*»  •"dWife  in  the  will,  the  said  Anne  Wait  never  having  had  issue, 
nut  Often.    Or,  if  they  are  not  entitled  to  the  whole  of  the  moiety 

.   •?•*  they  «re  entitled  to  one-fourtli  part  thereof  in  right  of 

the  said  Hannah,  as  one  of  the  co-heiresses  of  the  said 
John  Colkft.  The  defendants  contend,  that  the  first 
residuary  devise  passed  either  an  estate-tail  or  an  estate 
in  fee,  upon  a  condition  not  since  performed,  to  Anne 
and  Hannah  Coltett,  as  tenants  in  common  ;  and  that 
as  to  Annt's  interest,  the  estate  tail,  if  any,  being  now 
spent,  and  the  condition,  if  not  repugnant,  not  being 
performed,  the  last  residuary  devise  would  take  place 
upon  the  death  of  Anne,  and  the  joint-tenancy  citeated 
by  that  devise  would  be  barred  and  her  interest  pass  by 
the  fine  levied,  and  the  declaration  of  the  uses  thereof 
to  James  Wait  or  W.  Pearson  his  trustee. 

This  case  was  argued  in  Michaelmas  term  last  by 
Wood*  for  the  plaintiff  And  by  Lam  be,  for  the  defen- 
dant as  follows. 

For  the  plaintiff.*1  Theplaintiffh entitled  to  recover; 
fojr  the  alienation  made  by  levying  a  fine  is  void,  under 
the  restraint  of  alienation  contained  in  the  will ;  which, 
being  only  a  partial  restraint,  is  good  in  point  of  law. 
Littleton,  a.  SGl."Also  if  a  feoffment  be  made  upon  this 
condition,  that  the  feoifce  shall  not  alu*  the  land  to 
any,  this  condition  is  void."  "  But  if  the  conditiop  be 
such  that  the  feoffee  shall  pot  alien  to  such  an  one, 
naming  his  name,  or  to  any  of  his  heirs  or  of  die  issue> 
of  such  a  one,  &c.  or  the  like,  which  conditions  do  net 
take  away  all  the  power  of  alienation  from  the  feoffee, 
then  wich  condition  -iagoocl."  That  imprecisely  this  ease; 
the  general- power  is  only  restrained  upon  a  condition 
not  to  alien  except  to  certain  persons.  The  alienation 
is  then  a  forfeiture ;  and,  thereupon,  by  the  residuary 
clause,,  the  lessor  of  the  jtluintiff,  Hannah  Gill,  takes 
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Ike  whole  of  that  moiety  ;  but,  if  that  residuary  clause' 
does  ftot  apply,  then  for  the  mow  reason,  she  take*    Do«»dem- 
the  forth  part  of  it,  at  one  of  the  lour  coheiresses  of  0|LL J^wi* 
her  testator."  i^IHE* 

Ar  4kc  defendant.  "  Without  questioning  the  doc- 
trine that  a  partial  restraint  of  alienation  is  not  pro- 
hibited by  law,  yet  this  condition  is  void,  in  being 
inconsistent  with  the  nature  of  the  estate  devised  to 
the&war  of  the  plaintiff,  and  her  co-devisees.  Thw 
testator  directs  his  debts  and  funeral  expenoes  to 
be  paid  out  of  his  real  and  personal  estate,  which  ie 
inconsistent  with  this  condition ;  because  the  devisees 
must  have  an  unqualified  fee,  and  not  merely  a  par* 
tial  one,  in  order  to  pay  the  debts  out  of  the  estate.  If 
it  be  inconsistent  with  the  nature  of  the  estate,  no  cases' 
can  be  wanting  to  shew  that  it  is  void.  But,  even  if 
it  be  not  inconsistent  with  the  estate,  yet,  under  this 
deed  and  fine,  the  defendants  are  entitled  to  hold  the 
estate.  The  estate  first  devised  is  given  to  the  devi- 
sees as  tenants  in  common,  and  not  as  joint-tenants,  and, 
"therefore,  there  can  be  no  survivorship  under  that  de- 
vise to  Hannah  Gili*  nor  can  she  thereby  be  entitled  to 
any  thing.  Now  the  estate  devised  must  either  be  at} 
estate  tail.,  which  is  now  spent,  so  far  as  regards  n£r j 
or  it  muse  be  an  estate  in  fee,  on  condition  of  having 
issue :  Theq  by  the  next  clause  the  testator  gives  all 
the  residue  and  remainder  of  bis  said  estates  to  his  said 
daughters,  Hannah' Colhtt  and  Annt  Csllett  and  their 
heirs.  And  supposing  the  first  clause  out  of  the  ques- 
tion, they  would  take  this  estate  as  joint-tenants  ;  and 
so  also  they  take  as  joint-tenants  by  the  residuary  clause; 
and  the  operation  of  the  fine  is  only  to  destroy  the  te- 
naacyin  common,  and  make  ajoinUtenaacy  between 
them,  And  soto  give  it  to  the  husband  and  his  befee 
aadsr  thedeed  toieod  the  uses.  That  fine  woald  past 
future  as  well  ae  present  interest*,  she  and*  her  Uusbacl 
*  r  « 
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160&       having  then  a  sufficient  estate  in  the  premises  for  the 

Doe  dem.    **Qe  to  operate  upon,  so  that  the  joinutenancy  being 

Gill  and  Wife  barred,  it  will  go  according  to  the  deed  to  lead  the 
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Pkarson     uses. 

Lawrence,  J.  "  Would  not  the  effect  of  the  fine 
be  this,  that  it  would  sever  the  joint-tenancy  under  the 
residuary  devise  in  the  moiety  of  Hannah  Gill  %  and 
would  not  the  other  devisee  then,  in  case  they  have  no 
issue,  have  a  tenancy  in  common,  and  not  a  joint- 
tenancy  in  that  moiety  ?  Is  not  the  effect  of  the  fine  to 
sever  tbe  joint-tenancy  in  this  moiety }" 

Lam  be.  "  The  last  devise  is  of  the  whole,  and  not  of 
seperdte  moieties,  so  that  the  fine  which  severs  the 
joint-tenancy  severs  it  a3  of  the  whole,  and  not  as  of 
the  moiety.  The  plaintiff  is  not  entitled  to  recover 
the  fourth  part  of  the  moiety.  The  co-heiresses  arc 
only  entitled  to  recover  all  as  parceners,  and  one  can- 
not sever  from  the  other ;  for  if  the  co-heiresses  are 
to  take  the  benefit  of  the  condition,  they  must  all 
join,  or  it  must  appear  that  the  other  co-parceners 
have  dissented.  Not  that  an  actual  entry  for  the  con- 
dition broken  must  be  made  by  all,  but  no  person  ex- 
cept the  heir  can  take  advantage  of  this  condition 
Without  some  dissent.  Co.  Litt.  214,  s,  347.  '  No 
entry  nor  re-entry  can  be  reserved  or  given  but  only 
to  the  donor  or  feoffor,  or  their  heirs.'  '  Ibid.  215: 
'  The  grantee  of  part  of  the  reversion  shall  not  take 
advantage  of  a  condition."  This  condition  then 
descended  to  the  heirs  at  law,  and  whatever  descend- 
ed to  the  heirs  at  law  passed,  and  was  barred  by  the 
fine/ 

Lawrence,  J.  "  You  say  that  it  ought  to  be  proved 

vpon  the  trial  that  all  the  coparceners  took  advantage 

-    of  the  condition ;  now  that  may  have  been  proved  in  this 

case.  A  partial  restraint  of  alienation  is  good,  but  is  it 
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quite  so  clear  that  a  condition  that  one  shall  not  alien       1805. 
to  any  body  but  A.B.  is  good?  In  Bridgman,   137,     DoB  dciB 
there  is  an  argument  that  a  restraint  of  alienation  tq  Gill  «nd  Wif« 
any  body  but  I.  S.  is  not  good."  '     VZ™« 

Wood,  in  reply.  "Under  this  will,  each  of  these 
two  daughters  took  an  estate  in  fee,  in  the  first  instance, 
subject  to  this  condition.  The  fine  and  deed  to  lead 
the  uses  are  mere  nullities,  and  then  the  lessor  of  the 
plaintiff  under  the  residuary  clause,  takes  the  whole 
of  the  moiety,  as  surviving  joint-tenant.  But  if  the 
residuary  clause  does  not  attach  upon  this,  then  the 
lessor  of  the.  plaintiff  is  entitled  to  one-fourth,  as  one 
of  the  co-heiresses  of  June  Wait.  And  as  they  ate 
coparceners,  and  therefore  tenants  in  common,  it  is 
not  necessary  that  they  should  all  join  in  bringing  a& 
ejectment. 

Lord  Ellenborough,  C.  J.  "  It  is  not  contended 
that  they  should  all  join,  but  that  if  this  person  brings 
an  ejectment  alone,  the  rest  should  have  testified  their 

dissent" 

Lawrence,  J.  "  This  need  not,  perhaps,  be  consi- 
dered as  a  breach  of  a  condition,  but  rather  as  a  limi- 
tation of  an  estate.  This  is  the  case  of  a  will,  and  we 
should  endeavour  to  construe  this  sort  of  devises  as  con- 
ditional limitations ;  and  then  the  estate  does  not  re- 
quire an  entry  to  determine  it,  because  the  estate  deter- 
mines of  itself,  upon  the  happening  of  the  event/'  Here 
he  cited  1  Salk.  2S9.  Tomlinsqn  v.  Dighton.  And  Lord 
Eliknborough,  C.  J.  having  made  some  observations 
upon  the  manner  in  which  the  devise  might  be  con- 
strued as  a  conditional  limitation;  .Lawrence,  J. 
added,  "  May  it  not  bean  executory  devise  to  AniU 
ColUtt  in  fee  if  she  shall  have  children ;  and  if  she  has 
such  children,  then  an  executory  devise  over  to  suck 
children  as  she  shall  appoint  ?" 
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i?05.  La  MBEi  "  Then  will  it  not  operate  as  an  estate*tail  i" 

Do*  dem.        Lawwwc*,  J.    "It  seeirfs  rather  given  tosuchof 

Gill  and  niic  '  ° 

v^rrvs       them  as  she  shall  appoint/91 

Pkabso* 

•Hdotkeri,  Lam  be.  "  Then,  not  having  had  children,  and 
•here being  no  appointment,  the'  devise  over wiR take 
place,   and  that  mil  be  barred  by  the  finfe." 

I*>rd  Ell?nborqugh,  C.  J.  €f  No — there  is  no 
devise  over,  aud  there  i?  very  great  question  whether 
Itfin^  can  operate  on  Such,  an  uncertain  interest*' 

Cur,  <wfo  vnlt. 

In- this  term,  Lord  Ellbkbokouoh,  C.  J.  asked  if 
the  parties  were  willing  to  admit  the  ouster,  which  w» 
assented  to,  aftd'on  this  day  judgment  Was  delivered,  to 
the  eflfeet  following,  by 

Lord  Ellenborouoh,  C.  J.  u  This  was  an  ejttt* 
*****  brought  to  recover  possession  of  a  moiety  of  pre- 
mises in  Yortshin,  on*  the  demise  of  John  Gilt*  vA 
Hannah,  his  wife ;  sverdict  wos  given  for  thepAuafctTi 
subject  to  the  opinion  of  the  court  on  a  speeM  cat* 
The  case  states,  that  John  ColU 1 1  was  seised  in  fee  of 
the  premises,  and  that  he  made  his  Witt  on  the  13th  of 
January,  1787,  and  after  bequeathing  several  pecih 
niary  legacies  to  three  out  of  his  five  daughters,  he 
devised,  in  manner  fbtlow'iug:  c  I  give  to  my  two 
daughters,  Amu  Colktt'/  'who  became  the  wife  of 
James  Wait,  under  whofn  the  defendant  claims,  *  aod 
Hannah,  wife  of  John  Gitt,  all  my  messuage*,  tene- 
ments, or  hereditaments,  subject  to  the  legacies,  &c. 
hereinbefore  given,  to  hold  to  them  and  their  heirs  and 
assigns,  as  tenants  in  comfnoo,  and  riot  as  joint-tenants, 
on  this  special  condition,  that  in  case  my  said  daugh- 
ters or  either  bt  them  shall  have  no  lawful  issue,  then 
in  such  case  they  or  she' having  no  lawful  issue  as 
aforesaid,  shall  have  no  power  U>  dispose  of  her  share 
of  the  estate,  except  to  hfcf  sister  abd-ststera,  or  to  their 
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children ;  all  the  rest  of  my  estate  I  give  !to  the  stiitl        ***5i 
Anne  Cottttt  and  Hannah  Collett,  T:heir  heirs,  eStecn-'    DoTdtm. 
tors,  and administratorg.'Tb*  testator  shortly  after  died  Q»*t  awl  Wi» 

trmnff 

leised  in  fee,  having  wo  son,  bat  five  daughters,  Mary     Pkamou 
fine*  deceased  ;  Anne  wife  ofJamrs  Wait ;  Margaret;  —* °**t± 
and  Hottnah  the  wife  ofthetessor  of  the  p/a/ntf^VoAn 
Gi//.  On  the  death  of  Coltettt  his  daughters,  Anne  and 
Hannah  entered  on  the  estate,  tmd  soon  after  married. 
James  Wait  has  enjoyed  a  -moiety  in  right  of  his  wife, 
and  the  other  moiety  as  tenant  for  years.    Being  in 
possession  of  .the  estate,  in  1799*  they  levied  a  finesur 
conazance  de  droitvf  a  .moiety;  and  by  indenture  declared 
the  use  jto  be  to  Thoma?  Pearson  aud  his  heirs,  in  trust 
for  J.  WaitaxuX  his  heirs.    Anne  }Vait  died  a  year  ago 
without  disposing  of  the  estate,  and.  there  has  been  ai* 
eetry  to  avoid  the  fine.    The  question  is,  whether  lite 
lessor  of  the  plaintiff  is  entitled  to  all  or  any  of  the 
moiety  devised  to  Anne  Wait?  In  this  case  there,  are 
three  questions,  first,  whether  the  condition,  annexed 
to  the  estate  of  Anue  and  Hmqak  CoUett  be  good  in 
lav ;  Mc^ndLq,  as  to  the  effect  of  the  residuary  clause; 
and  thirdly,  whether  the  ejectment  can  be  supported 
byoaeof  several  co-heiresses  I  We  think  the  ejectment 
good  according  to  the  case  of  t>aniel  v.    Upty,  LatcJt. 
1S4,— 13$*.   In  that  case  the  judges   did  not  agree 
as  to  the  effect  of  a  d.evise  to, a  wife  in  the  follow- 
ing words,'  1  give  my  house  .to  my  wife  Agnes,  to  dis- 
pose at  her  will  and  pleasure,  anjd   to  give  it  to  which 
rfmyspDS  she  pleasetb;'  Jopet, justice,  thinking  H  gave 
an  estate  for  Jife  only,  the  other  judges  thinking  it 
gav$ a  fee-simple  ;  yet  it  was  Aot  doubted  that  she 
.might  haye given  »  fee-simple  to  thje  sous  Ojf  the  testa-; 
tor  uadfer  thf  power  to  copvey  to  the  sons  of  the  devi- 
sor ;  and  JA  ease  she  conveyed  to  any  one  else,,  the 
h.eu  might  ejoter  for  fbe  xtti^itipj&taoken,  if  it  did  not 
gist  jbqis  iiwx  a  iiie-iaferesi*   Latch,  13Z> .  JJodc 
ridge,  J.  cooceittd  «be  bad  thfete;  with  a  power  or 
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iftos.        condition  that  if  she  did  alienate,  it  must  be  to  one  df 
DoTdeiiw     ber  testator's  children  ;  that  it  was  an  estate  infee,  with      I 
Gill  and  Wife  liberty  to  alienate  only  to  the  children.    But  in  Justice 
Pkarsuk      Datison's  Reports,  58,  a  devise  to  a  wife  of  land''  to  dis- 
mdOUien.    po^  a^j  employ  the  same  to  herself  and  her  chil- 
drenA  at  her  will  and  pleasure, "  was  held  by  Dyerjfe* 
ton,  and  Walsh*  to  be  fee-simple;  with  a  condition 
that  she. could  not  give  it  to  a  stranger,  but  must  either 
hold,  the  land  herself  or  give  it  over  to  one  of  her  chil- 
dren." , 

These  cases  shew  that  the  devise  in   question  may    j 
operate  as  adevise  on  condition ;  for  breach   of  which    ■ 
in  levying  a  fine,  the  heir  at  law  will  be  entitled  to  enter,   ' 
if  the  residuary  clause  does  not  operate  as  a  devise  over ;    I 
fend  we  think,  that  the  residuary  clause  cannot  be  cod-    I 
sidered  as  a  devise  over.     For  it.did  not  seem  to  be  in 
contemplation  of  the  devisor  to  make  a  devise  over  of    ■ 
these  premises,  but  to  dispose  of  those  things  that  had 
not  been  previously  disposed  of  by  his  will.    This 
being  the  case,  it  comes  to  the  question,,  whether  one 
coheir  can  enter ;  and  it  seems  he  may,  for  in  aa  as* 
size,  as  it  appears  from  2  Broke**  Abridgment,  57,  which 
Jrefers  to  title  Remitter,  placitufn  16;  it  was  held  by 
Hales,  justice,  that"  if  a  disseisor  in  feoff  four  persons,  on 
whom   the  disstissec  re-enters,  and  one  of  the  feoffees 
enters  again,  and  the  disseisee  brings  assize,  he  cannot 
plead  joint-tenancy  with  the  other  three;  for,  by  the 
entry  of  the  disseisee  their  interest  was  defeated,  and 
therefore  the  re-entry  of  the  one  will  not  remit  the 
others,  for  the  right  is  determined  ;  but  where Jbur  co- 
parceners or  others  are  lawfully  seised,  and  then  ait 
disseissed  the  entry  of  one  will  remit  all  the  others;  for 
the  entry  is  lawful  and  the   right  remains,  and  in  the 
other  case  i  contra  because,  the  right,  the  interest,  and 

the  possession  are  defeated  by  the  lawful  entry.**  Also 

• •        -   -  ^  ■         •       »      - 

•2  Bro.  Ab.  202,  a.  (16.) 
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"  if  lands  come  to  two  in  common,  and  one  enter  into        igo.i 
them  generally,  it  shall  be  an   entry  for  both."*     So,     l)oi  drm 
"if  a  man  clevises   certain   annuities  to  his  four  sons  Om  mid  Wifn 
out  of  certain  lands,  and  devises  over,  that  if  the  heir     p4UihoN 
does  not  pay  the  said  annuities,  his  said  sons  shall  have   aud  otb«». 
the  land  to  them  and  the  survivor  of  them ;  and  then  if 
the  annuities  be  not  paid,  and  one  son  enters  generally, 
it  shall  be  an  entry  for  all  the  sons  as  joint-tenants. 
H.  42  Eliz.  B.  R.  Parslowe  v.  Parker,  \Rol/.  Ah.  741. 
71.    On  the  whole,  we  think  that  the  condition   an- 
nexed to  the  estates  devised  to  Anne  and  Hannah  Col- 
Ittt  is  good,  and  that  the  residuary  clause  has  no  effect 
on  the  premises  in  this  ejectmeut. 

Judgment  for  one-fourth  of  the  share  which  wat 
devised  to  Anne  Wait. 


The  King  against  Southerton. — February  7th. 

Information  at  common  law,  that  A.  wrote  to  B.  and  informed 
him  "  that  he  was  applied  to  to  prosecute  hm,  upon  the  stamp 
ucts,  and  that  he  A.  had  informed  the  parties  the  prosecution 
must  be  carried  on  by  the  public  officer,  and  requested  B.  to 
9rite  to  him,  A.  and  he  would  make  the  best  terms  in  stopping 
it,"  without  averring  that  B.  had  been  guilty  of  any  offence  for 
which  such  prosecution  would  lie,  and  when  A.  did  not  actually 
extort  any  money ;  held  bad ;  for  the  bare  threat  was  too 
xocak  to  extort  money,  and  there/ore  was  no  offence  at  com- 
man  lav,  but  was  punishable  under  the  statute  18  Eliz.c      v 

*.«•*.  ilaS.SC. 

'THIS  was  an  information  against  the  defendant  for    Tb*KiN« 

attempting  to  extort  money  by  promising  to  pro-  South**™*. 
cure  pretended  prosecutions  to  be  stayed;  the   infor- 
mation contained  several  counts,  of  which  the  follow- 
ing were  the  most  material : 

*  1  Roil  Abr. 
«••  £8.  2  fi 
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1805.  4th  count.— That  the  said  John,  afterwards,  to  wit,  on 

The  Kino     lhe23dday  of  August,  in  the  year  of  our  Lord,  1803,  to 
versus        wit,  at  Taunton,  in  the  county  aforesaid,  wickedly  and 
OUIUEBTU.V.    corruptly  intending  to  abuse  the  laws  made  for  the  pro- 
tection of  his  said  majesty's  revenue,  and  the  support 
of  his  majesty's  government  of  this  realm,    to  the  op- 
pression of  the  subject  of  this  realm,   and  to  his  own 
corrupt  gain  and  advantage,  and  thereby  to  bring  the 
same  into  great  hatred  and  contempt,  and  without  any 
purpose  of  causing  the  same  to   be  carried  into  legal 
execution  for  the  good  of  the  realm,  did  send  and  cause 
to  be  sent  a  letter,  bearing  date  the  day  and  year  last 
aforesaid,   to  one  Richard  Allen  and  to  one   William 
Allen  to  the  tenor  and  effect  following  (that  is  to  say), 
*'  Sir,  I  (meaning  the  said   John)  am  applied  to  pro- 
secute, (meaning  the  said  John  was  applied  to,  to  prose- 
cute, an   information  against  you  (meaning   the  said 
Richard  Allen  and  William  Allen)  for  selliog  certain 
medicines  without  stamps;  I  (meaning  the  said  John) 
have  told  the  parties  that  all  such  informations  must 
now  be  prosecuted,  meaning  prosecuted,  by  the  public 
officer,  and  have  advised  them  to  let  me,  meaning  the 
«aid  J.   write  to  you  (meaning  the  said  Richard  Allen 
and  William  Allen)  on  the  subject,  and  hear  what  you 
(meaning  the  said  Richard  Allen  and  William  Allen) 
have  to  say.     If  I  (meaning  the  said  John,)  can  be  of 
any  service  to  you    (meaning  the  said   Richard   Allen 
and    William  Allen)   in  stopping  them  you  (meaning 
the  said  Richard  Allen  and  William   Allen)  will    write 
nic  (meaning  the  said  John)  accordingly,  and  I  (mean- 
ing the  said  John)  will  get  the  best  terms  I  can,  and  am 
Sir,  your  obedient  servant,  J.   Southerton,   (meaning 
the  said  John  Southerton)  Wellington,  Somerset,    23d, 
1803/'     With    intent  to  extort   and  procure  money 
from  them  the  said  Richard  Allen  and  William  Alleny 
tor  the  purpose  of  preventing  the  said  prosecution  in 
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the  said  letter  Alleged  to  be  intended  against*  the  ieos 
the  said  Richard  Allen  and  William  J  lien,  in  contempt  Tbc  Ki^Q 
of  our  lord  the  king  and  his  laws,  to  the  evil  example  versus 
of  all  others  in  like  case  offending,  and  against  the  0UTni*T0*' 
peace  of  our  lord  the  king,  his  crown  and  dignity.  5th 
count. — And  the  said  Attorney-General  who  prosecutes 
as  aforesaid,  further  gives  the  court  here  to  understand 
and  be  informed,  that  the  said  John,  afterwards  (to 
wit)on  the  same  day  and  year  last  aforesaid,  at  Taunton 
aforesaid,  in  the  county  aforesaid,  wilfully  and  wick- 
edly intending  to  injure  them  the  said  Richard  Allen 
and  William  Allen ,  aud  to  abuse  the  laws  of  this  realm 
to  the  oppression  of  his  said  majesty's  subjects,  and  to 
tarn  the  same  to  his  own  corrupt  benefit  and  advan- 
tage, unlawfully,  wilfully,  and  corruptly  did  attempt  to  *  , 
cJrtort  and  procure  from  them  the  said  Richard  Allen  . 
and  William  Allen,  a  large  sum  of  money,  to  wit,  the 
sum  of  101.  by,  then,  and  there,  and  at  divers  other 
times  betweeu  that  day  and  the  day  of  exhibiting  this 
information,  threatening  them  the  said  Richard  Allen 
and  William  Allen,  that  a  prosecution  should  be  com- 
menced against  them,  under  and  by  virtue  of  the  sta- 
tutes in  that  case  made  and  provided,  for  having  sold 
a  certain  medicine,  to  wit,  Friars  Balsam,  without  a 
slamp,  unless  they  the  said  Richard  A  lien  and.  William 
Allen  should  pay  the  said  sum  of  money,  to  wit,  the  said 
sumof  lOl.lbr  the  purpose  of  pre  venting  such  prosecuti- 
on from  taking  place,  to  wit,  at  Taunton  aforesaid,  in  the 
county  aforesaid,  with  intent  to  gain  corrupt  advantage 
to  himself,  to  the  great  vexation  and  oppression  of  his 
said  majesty's  subjects,  and  thereby  to  bring  the  laws 
made  for  the  support  and  protection  of  his  majesty's 
'  revenue  into  great  hatred  and  disrepute,  in  contempt  of 
our  lord  the  king,  and  his  laws,  to  the  great  damage  of 
them  the  said  Richard  Allen  and  William  Allen,  to  the 
evil  example  of  all  others  in  the  like  case  offending, 
2  fi2 
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1805.        aftd  against  the  peace  of  our  said  lord  the  king,  hit 
the  Kino     crown  and  dignity.     14  Count.  And  the  said  Attorney- 

vctus  General  who  prosecutes,  &c.  further  gives  the  court  here 
Soi»T»*RToii.  ^  understand  and  be  informed  that  the  said  John  South- 
trton,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  Taunton  aforesaid  in  the  county  aforesaid, 
wickedly  and  corruptly  intending  to  abuse  the  lawi 
mode  for  the  protection  of  his  said  majesty's  revenues 
,  aud  the  support  of  the  government  of  this  realm,  to 

the  oppression  and  vexation  of  his  said  majesty's  liege 
subjects,  and  to  the  procurement  of  unjust  and  corrupt 
gains  and  advantages  to  himself,  and  thereby  to  bring 
the  same  into  great  hatred  and  contempt,  and  without 
any  purpose  of  carrying  or  causing  the  same  to  be 
carried  into  legal  execution  for  the  public  good,  wicked- 
ly, wilfully,  and  unlawfully  did  threaten  one  Richard 
Pratcliett  with  the  prosecution  of  an  information  against 
him  the  said  Richard  Pratchett  for  selling  certain  me- 
dicines without  stamps,  with  intent  to  extort  money 
from  the  said  Richard  Pratchett,  to  induce  him  the 
said  John  SoutJurton  to  prevent  any  such  prosecution 
from  being  commenced  against  him  the  said  Richard 
Pratchett,  and  to  procure  corrupt  gain  and  advantages 
to  himself,  to  the  great  oppression  of  bis  said  majes- 
ty's lieje  subjects,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  oar 
said  lord  the  king,  his  crown  and  dignity.  15  Count 
And  the  said  Attorney -General,  who  prosecutes,  &c. 
•  further  gives  the  court  here  to  understand  and  be  in- 
formed that  the  said  John  Soul  her  ton,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at  Taun- 
ton aforesaid,  in  the  county  aforesaid,  wickedly  and 
corruptly  intending  to  abuse  the  laws  made  for  the 
protection  of  his  said  Majesty's  revenues,  and  the  sup- 
.  port  of  the  gov  trnment  of  this  realm  to  the  oppression 
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afad  vexation  of  his  said  majesty's  liege  subjects,  and  i805. 
to  the  procurement  of  unjust  and  corrupt  gains  and  The  Kin^ 
advantages  to  himself,  and  thereby  to  bring  the  same  ***** 
into  great  hatred  and  contempt,  and  without  any  pur- 
pose of  carrying  or  causing  the  same  to  be  carried  into 
legal  execution  for  the  public  good,  if  his  own  corrupt 
ends  could  be  attained,  wickedly,  wilfully,  and  unlaw- 
fully did  threaten  one  Richard  Pratchett,  with  the 
prosecution  of  an  information  against  him  the  said  \ 
Richard  Pratchett,  for  selling  certain  medicines  with- 
out  stamps,  with  intent  to  extort  money  from  the  said 
Richard  Pratchett,  to  induce  the  said  John  Southerton 
to  prevent  any  such  prosecution  from  being  commenc- 
ed against  Vim  the  said  Richard  Pratcliett*  and  to  pro- 
core  corrupt  gains  and  advantages  to  himself,  did  then 
and  there  unlawfully  receive  the  said  sum  of  ten  pounds 
for  the  {Hjrpose  of  preventing  such  prosecution  from 
being  commenced  against  him  the  said  Richard  Prat- 
chett, to  the  great  oppression  of  his  said  majesty's  liege 
subjects  in  contempt  of  our  said  lord  the  king,  and  hit 
laws,  &c,  ,  The  defendant  was  convicted  on  the  above 
information,  at  the  last  assizes  for  the  county  of  Somcr- 
*rt;and 

In  Michaelmas  term  last,  Burrough,  for  the  defen- 
dant, moved  in  arrest  of  judgment,  and  took  several 
objections,  viz.  that  in  the  fourth  count  the  word 
md referred  to  a  letter  written  by  the  defendant,  where- 
as two  different  letters  were  previously  set  out  in  the 
information  ;  and  that  the  information  was  not  laid  vi 
<t  armis.  But  he  principally  relied  upon  the  following, 
viz.  that  the  bare  threat  of  prosecution  was  not,  at 
common  law,  an  offence  for  which  this  information 
would  lie;  because  the  parly  must  know,  that,  by  the. 
law  as  it  now  stands,  the  defendant  could, not  prosecute 
as  a  common  informer;  and  the  parties  threatened, 
knowing  also  that  they   were  innocent,  could  not  be 
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1805.        artel  against  the  peace  of  our  said  lord  the  king,  hit 
the  Kxno     crown  and  dignity.     14  Count.  And  the  said  Attoroey- 

vertu$       General  who  prosecutes,  8c  c.  further  gives  the  court berc 
to  understand  and  be  informed  that  the  said  John  South- 
trton,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  Taunton  aforesaid  in  the  county  aforesaid, 
wickedly  and  corruptly  intending  to  abuse  the  lawt 
made  for  the  protection  of  his  said  majesty's  revenues 
and  the  support  of  the  government  of  this  realm,  to 
the  oppression  and  vexation  of  his  said  majesty's  liege 
subjects,  and  to  the  procurement  of  unjust  and  corrupt 
gains  and  advantages  to  himself,  and  thereby  to  bring 
the  same  into  great  hatred  and  contempt,  and  without 
any  purpose  of  carrying  or  causing  the  same  to  be 
carried  into  legal  execution  for  the  public  good,  wicked- 
ly, wilfully,  and  unlawfully  did  threaten  one  Richard 
P r ate futt  with  the  prosecution  of  an  information  against 
him  the  said  Richard  Pratchett  for  selling  certain  me- 
dicines without  stamps,  with  intent  to  extort  money 
from  the  said   Richard  Pratchett,  to  induce  him  the 
said   John  Southertxm  to  prevent  any  such  prosecution 
from  being  commenced  against  him  the  said  Richard 
Pratchett,  and  to  procure  corrupt  gain  and  advantages 
to  himself,  to  the  great  oppression  of  bis  said  majes- 
ty's  liege  subjects,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our 
said  lord  the   king,  his  crown  and  dignity.     15  Count 
And  the  said  Attorney -General,   who  prosecutes,  &c. 
further  gives  the  court  here  to  understand  and   be  in- 
formed that  the  said  John  Soul  her  ton,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,   at  Taun- 
ton  aforesaid,  in   the  county  aforesaid,   wickedly  and 
corruptly    intending  to  abuse  the  laws   made  for  the 
protection  of  his  said  Majesty's  revenues,  and  the  sup- 
.  port  of  the  gov  eminent  of  this  realm  to  the  oppression 
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tad  vexation  of  his  said  majesty's  liege  subjects,  and        iso5. 
to  the  procurement  of  unjust  and  corrupt  gains  and    The  Klll^ 
advantages  to  himself,  and  thereby  to  bring  the  same       *«"<" 
into  great  hatred  and  contempt,  and  without  any  pur-     UTBfcRT* 
pose  of  carrying  or  causing  the  same  to  be  carried  into 
legal  execution  for  the  public  good,  if  his  own  corrupt 
ends  could  be  attained,  wickedly,  wilfully,  and  unlaw- 
fully did  threaten  one  Richard  Pratchett,  with  the 
prosecution  of  an  information  against  him    the  said  \ 
Richard  Pratchett,  for  selling  certain  medicines  with- 
oar  stamps,  with  intent  to  extort  money  from  the  said 
Richard  Pratchett,  to  induce  the  said  John  Southerton 
to  prevent  any  such  prosecution  from  being  commenc- 
ed against  Vim  the  said  Richard  Pratchett.  and  to  pro- 
cure corrupt  gains  and  advantages  to  himself,  did  then 
and  there  unlawfully  receive  the  said  sum  of  ten  pounds 
for  the  purpose  of  preventing  such  prosecution  from 
being  commenced  against  him  the  said  Richard  Prat-' 
chett,  to  the  great  oppression  of  his  said  majesty's  liege 
subjects  in  contempt  of  our  said  lord  the  king,  and  hit 
laws,  8cc.  ,  The  defendant  was  convicted  on  the  above 
ioformation,  at  the  last  assizes  for  the  county  of  Somer- 
*t;and 

In  Michaelmas  term  last,  Burrocgh,  for  the  defen- 
dant, moved  in  arrest  of  judgment,  and  took  several 
objections,  viz.  that  in  the  fourth  count  the  word 
iaid referred  to  a  letter  written  by  ihe  defendant,  where- 
as two  different  letters  were  previously  set  out  in  the 
ioformation  ;  and  that  the  information  was  not  laid  vi 
ft  armis.  But  he  principally  relied  upon  the  following, 
viz.  that  the  bare  threat  of  prosecution  was  not,  at 
common  law,  an  offence  for  which  this  information 
would  lie;  because  the  parly  must  know,  that,  by  the 
law  as  it  now  stands,  the  defendant  could, not  prosecute 
as  a  common  informer;  and  the  parties  threatened, 
knowing  also  that  they   were  innocent,  could  not  be 
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1805.        and  against  the  peace  of  our  said  lord  the  king,  hit 
the  King     crown  and  dignity.     14  Count.  And  the  said  Attorney- 
venus       General  who  prosecutes,  &c.  further  gives  the  court  here 
vtukbtov.   ^  UIMjers$anci  an(j  be  informed  that  the  said  John  South- 
trton,  afterwords,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  Taunton  aforesaid  in  the  county  aforesaid, 
wickedly  and  corruptly  intending  to  abuse  the  law* 
made  for  the  protection  of  his  said  majesty's  revenoes 
,  and  the  support  of  the  government  of  this  realm,  to 

the  oppression  and  vexation  of  his  said  majesty's  liege 
subjects,  and  to  the  procurement  of  unjust  and  corrupt 
gains  and  advantages  to  himself,  and  thereby  to  bring 
the  same  into  great  hatred  and  contempt,  and  without 
any  purpose  of  carrying  or  causing  the  same  to  be 
carried  into  legal  execution  for  the  public  good,  wicked- 
ly, wilfully,  and  unlawfully  did  threaten  one  Richard 
Pratc/tettmth  the  prosecution  of  an  information  against 
him  the  said  Ricknrd  Pratchett  for  selling  certain  me- 
dicines without  stamps,  with  intent  to  extort  money 
from  the  said  RicJturd  Pratchett,  to  induce  him  the 
said  John  Soulhcrton  to  prevent  any  such  prosecution 
from  being  commenced  against  him  the  said  Richard 
Pralchttt,  and  to  procure  corrupt  gain  and  advantages 
to  himself,  to  the  great  oppression  of  bis  said  majes- 
ty's liege  subjects,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity.  15  Count 
And  the  said  Attorney-General,  who  prosecutes,  &c. 
*  further  gives  the  court  here  to  understand  and  be  in- 
formed that  the  said  John  Soulhcrton,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at  Taun- 
ton aforesaid,  in  the  county  aforesaid,  wickedly  and 
corruptly  intending  to  abuse  the  laws  made  for  the 
protection  of  his  said  Majesty's  revenues,  and  the  sup- 
.  port  of  the  gov  eminent  of  this  realm  to  the  oppression 
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•tad  vexation  of  his  said  majesty's  liege  subjects,  and        ieo5. 
to  the  procurement  of  unjust  and  corrupt  gains  and    The  Klll^ 
advantages  to  himself,  and  thereby  to  bring  the  same       t«wM 
into  great  hatred  and  contempt,  and  without  any  pur-     UTB,tRT*  * 
pose  of  carrying  or  causing  Ibe  same  to  be  carried  into 
legal  execution  for  the  public  good,  if  his  own  corrupt 
ends  could  be  attained,  wickedly,  wilfully,  and  unlaw- 
fully did  threaten  one  Richard  Pratchett,  with  the 
prosecution  of  an  information  against  him    the  said  \ 
Richard  Pratchett,  for  selling  certain  medicines  with- 
out stamps,  with  intent  to  extort  money  from  the  said 
Richard  Pratchett,  to  induce  the  said  John  Southerton 
to  prevent  any  such  prosecution  from  being  commenc- 
ed against  Vim  the  said  Richard  Pratchett,  and  to  pro- 
cure corrupt  gains  and  advantages  to  himself,  did  then 
and  there  unlawfully  receive  the  said  sum  often  pounds 
for  the  {Hjrpose  of  preventing  such  prosecution  from 
being  commenced  against  him  the  said  Richard  Prat- 
chett, to  the  great  oppression  of  his  said  majesty's  liege 
subjects  in  contempt  of  our  said  lord  the  king,  and  hit 
laws,  &c.  ,  The  defendant  was  convicted  on  the  above 
information,  at  the  last  amzc*  for  the  county  of  Somcr- 
*f;and 

In  Michaelmas  term  last,  Bijrrough,  for  the  defen- 
dant, moved  in  arrest  of  judgment,  and  took  several 
objections,  viz.  that  in  the  fourth  count  the  word 
wid referred  to  a  letter  written  by  the  defendant,  where* 
as  two  different  letters  were  previously  set  out  in  the 
information  ;  and  that  the  information  was  not  laid  vi 
et  armis.  But  he  principally  relied  upon  the  following, 
viz.  that  the  bare  threat  of  prosecution  was  not,  at 
common  law,  an  offence  for  which  this  information 
would  He;  because  the  parly  must  know,  that,  by  the 
law  as  it  now  stands,  the  defendant  could, not  prosecute 
as  a  common  informer;  and  the  parties  threatened, 
knowing  also  that  they   were  innocent,  could  not  be 
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1805.  worked  upon  by  such  a  threat  to  comply  with  this  de- 

Kimo  mand  ;   and  that  the    15  count  should  have  been  on 

versus  the    18  Eli'z.  c.  4.   A  rule  to  shew  cause  having  been 

SouiBtiuoN.  0btajnec]^  cauSe  was  now  shewn  by 

The  Attorney  General,  Gibbs,Lens,  Serjeant, 
and  Dam  pier,  for  the  crown.     "  Assuming  that  die 
offence  of  actually   extorting  money,  by    the  mean? 
used  in  this  case,  i3  indictable  at  common  law,  as  a  mis- 
»  demeanor,  then  any  act  done  towards  the  commission 

of  that  same  offence  is  also  a  misdemeanor ;  Rex  v. 
Schofield  ,**  the  writing  of  this  letter  is  such  an  overt 
act  of  attempting  to  commit  such  a  misdemeanor,  and 
therefore  indictable.  The  actual  procuring  of  the 
money  is  indeed  the  chief  injury  to  the  party  \  bat  the 
crown  is  injured  by  the  bare  attempt,  for  the  whole 
policy  of  the  penal  clauses  in  the  stamp  act  is  evaded, 
and  the  reward,  which  is  the  inducement  to  the  enforc- 
ing of  them  is  diverted  from  its  proper  course  to  be  the 
subject  of  this  fraud." 

Lord  Ellenborough,  C.  J.  "  Have  you  not  the 
means  of  prosecuting  specially,  under  the  statute  IS 
Eliz*  c.  4  ?  By  that  statute  he  is  punishable  if  he  takes 
a  promise  of  reward." 

Attorney-General.  u  Although  that  statutedoes 
provide  a  special  remedy,  yet  this  being  an  offence 
at  common  law,.isstill  indictable  at  common  law.  Or 
even  though  it  were  not  an  offence  at  common  law  to 
extort  money  by  this  means, yet  when  it  is  made  a  mis- 
demeanor by  statute,  the  attempt  to  commit  that  mis- 
dcamenor  becomes  indictable,  at  common  law.  That 
statute,  indeed,  added  to  the  common  law,  by  making 
it  a  misdemeanor  to  compound  a  penal  action  even  of 
a  private  nature  ;  which  would  not  have  been  indicta- 

*  1  Caldecot9357. 
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ble  at  common  law.     But  to  compound  a  penal  action        *805. 
of  a  public  nature  is  indictable  at  common  few  ;  for     ThcKlN# 
Hawkins    says,    no  misdemeanor  of  a  private  nature  „     VCi*u$ 

......  .  -  "  .  ..  SoUlJiAATUlf. 

is  indictable,  unless  it  somehow  concerns  the  king. 
Iq  the  Queen  v.  Woodwardf  there  was  an  indictment  - 
against  several  for  intending  to  defraud,  A.  of  bis 
money,  stating  that  they  threatened  to  send  him  to 
Newgate,  under  a  warrant  for  felony ;  the  record  of  the 
indictment  has  been  since  examined,  and  it  states  that 
they  got  the  man  into  their  custody  under  colour  and 
pretence  of  a  warrant  alleged  to  have  been  sued 
out,  and  by  force  of  threats  they  compelled  him  to 
give  them  money ;  there  was  a  demurrer  to  this  indict- 
ment, but  it  was  held  good  :  and  if  the  objection  will 
apply  here,  that  it  is  not  stated  that  the  party  was  guil- 
ty and  liable  to  be  sued,  so  in  that  case  the  same  ob- 
jection would  have  occurred  that  it  was  not  alleged 
that  the  party  threatened  was  guilty  of  a  felony.  And 
ii  this  objection  could  prevail,  it  would  be  an  offence 
only  to  threaten  a  guilty  man  with  prosecution,  and 
not  to  threaten  an  innocent  man.  In  Serlested's  case,J 
"one  Proud,  being  a  soldier,  under  Hammond,  his  cap- 
tain, one  S.  under  pretence  that  he  had  power  to  dis- 
charge soldiers,  obtained  money  of  him  ;  and  it  was 
objected  that  in  fact  he  could  not  have  power,  foronly 
the  genera/  and  the  captain  could  have  power  to  dis- 
charge soldiers ;  but  the  court  said  that  this  made  the 
deceit,  namely,  that  he  had  the  power,  and  so  the  indict- 
ment was  good."  Here  it  is  said  that  the  offence  imputed 
to  the  prosecutor  by  the  defendant  should  appear  to 
he  such  an  offence  as  is  the  subject  of  a  penalty,  and 
that  it  is  not  properly  described  as  coming  within  the 
stamp  act,  43  Geo.  III.  c.  43,  because  it  does  not 
state  that  the  medicine  was  sold   without  a  stamped 

"  .         ■      I.  I  111!  I   Ml     I     III.      ■■       ■         II        II       ■  I  |» 

+  HMod.  137.         %  LatcH,  202. 
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**°k  label,  or  that  it  was  a  medicine  within  that  ad;  bat 
The  Kih •  >ti*  stated  to  be  sold  without  a  stamp,  and,  if  so,  must 
venus  necessarily  be  without  a  stamped  label ;  and  it  is  ex- 
pressly stated  to  be  Friar* $  Balsam,  which  is  included 
in  the  schedule  of  the  43  Geo.  III.  c.  43.  This  is  suffi- 
cient certainty,  and  it  can  hfcrdly  be  required  that  the 
threat  itself  should  be  stated  by  the  defendant,  in  all 
cases,  with  the  accuracy  of  a  special  pleader/' 

Lawrence,  J.  **  It  is  not  requisite  that  the  original 
threat  should  be  so  precise.  It  would  be  extraordinary, 
indeed,  if  the  defendant  should  threateu  in  the  language 
of  a  special  pleader;  but  the  ground  of  the  objection 
is,  that  if  he  states  that  which  is  evidence  of  his  inten- 
tion to  prosecute  for  a  certain  offence  under  the  statute 
43  Geo.  III.  c.  43,  then  you  are  to  state  in  j*onr  in- 
dictment with  technical  accuracy  what  was  the  nature 
of  the  offence  which  he  falsely  charged  you  with." 

The  counsel  for  the  crown  then  cited  Rex  v.  Maekar- 
tey,*  Rex.  v.  Laraf  Rex  v.  Higgin$,%  Rex  v.  Turner^ 
to  shew  that  the  offence  stated  was  a  misdemeanor, 
though  not  laid  by  way  of  conspiracy;  and  further, 
that  from  the  authority  of  the^iwg  v.  Birchfi  it  need 
not  be  laid  ri  et  armh. 

Burrough,  contra,  was  stopped  by  the  court. 

Lord  Emenborough,  C.  J,  "  In  order  to  male 
this  an  indictable  offence  at  common  law,  the  threat 
to  extort  money  ought  to  be  of  such  a  nature  as  to 
overcome  the  firmness  of  a  man  of  ordinary  courage 
and  fortitude,  and  to  deceive  the  prudence  of  a  vigi- 
lant man.  But  Um  is  only  a  threat  to  become  the 
means  of  instituting  a  prosecution  against  the  party ; 
and  though  i  do  not  mean  to  say  that  the  defendant 

*  2  Lord  Raym.  1179.  4  1  Sid.  211. 

+  6  Term  Hep.  $5.  (|  4  Term  Rep.  fiM. 

%  2  East,  5. 


In  the  Fort^Fifth  Year  f^Gfcorge  UL  •   fi* 

would  not  have  been  amenable  to  the  law  under  the  W5. 
last  count,  if  that  had  been  framed  upon  the  statute  1 8  TheKivq 
Eliz.  c.  4;  yet  to  obtain  money  by  such  a  threat,  which  ^^fl" 
in  its  nature  is  too  futile  to  influence  men  of  ordinary 
prudence  and  firmness,  is  not  an  offence  at  common 
law ;  and,  if  it  is  to  be  considered  an  offence  under  the 
statute,  it  ought  to  have  been  stated  in  the  )  5th  and 
last  count  as  a  threat  to  inform  against  him,  corttra 
formam  statuti.  But  laying  the  statute  out  of  the  case 
let  us  consider  the  authorities  which  Lave  been  cited, 
la  the  Queen  v.  Woodward,  it  has  been  urged  that  the 
threat  of  &  pretended  warrant  to  convey  a  rnan  to  New-* 
gate  has  been  considered  a  threat  of  sufficient  force  to. 
supports  indictment;  but  is  that  precisely  the  case?* 
Was  it  merely  a  threat  of  a  pretended  warrant  2  <Nayf 
was  there  notsuch  an  actual  duress  as  would  have  avoid-* 
ed  any  bond  or  security  which  bad  been  given  under 
$ach  circumstances  ?  The  law  distinguishes  between 
mere  cases  of  threats  of  personal  violence,  which  may. 
not  induce  a  firm  man  to  yield  to  it,  and  such  threats 
of  bodily  harm  or  danger  of  life  as  amount  to  actual 
duress;  and  under  every  view  of  that  case  there  were 
such  circumstances  a£coercion  as  might  have  amount- 
ed perhaps  to  robbery.  It>*s  not  merely  the  procuring 
of  an  action  to  be  brought  against  him,  but  the  proceed- 
ing to  take  him  to  Newgate.  As  to  the  case  in  Latch,  of 
the  King  v.  Serlestcd,  the  circumstances  of  it  are  not 
very  fully  stated  ;  but  it  is  reasonable  to  suppose  that  r 

there  were  strong  circumstances  of  deception  amount- 
ing to  a  legal  deceit  and  fraud.  So  in  the  case  of  the 
wine,  io  the  King  v.  Mackartey. *JBut  this  is  merely  a 

■        .  .  ■      i        i    i     i     .■■     i  -  ■■■'  Ml 

*  That  \tis  an  indictment  against  two  for  bargaining  to 
barter  with  I.  8.  a  certain  quantity  vim  preterm  as  good  and* 
new  Ltibon  wine,  for  a  quantity  of  hats  of  I.  S.  of  the  value, 
4c.  and  affirming  Qinum  pretensvm  predictum  fore  real  new 
Li&on  wine,  wheo>  in  fact,  it  was  nvt ;  and  for  that  on*  of 
W°.  29.  R  ft 
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1805.       thte&t  of  tome  personal  inconvenience  to  the  parly ; 

- L      and  at  common  law,  unless  it  can  be  considered  as  a 

***«"  threat  of  duress  or  violence,  or,  it  be  a  fraud  against 
3«*th*rtoic.  which  ordinary  prudence  cannot  guard,  it  is  not  indict- 
able ;  and  here  it  is  not  averred  that  the  offence  bad 
•  been  committed  by  the  prosecutor,  so  that  he  could 
be  proceeded  against.  These  counts  are,  therefore, 
not  to  be  supported  in  law ;  and  it  will  not  be  necessary 
to  consider  the  other  objections  which  have  been  made 
to  them." 

Grose,  J.  "  I  doubted  of  this  case,  when  the  case  of 
.  the  King  v.  Woodward  was  mentioned,  but  they  now 
appear  to  be  very  distinguishable ;  for  that  was  a  case 
of  actual  duress,  but  this  is  a  mere  threat  to  put  a 
man  to  a  personal  inconvenience  by  bringing  an  ac* 
tion." 

Lawrence,  J.  "  I  am  of  the  same  opinion.  Though 
morally  considered,  this  is  as  bad  as  if  the  defendant 
had  put  a  pistol  to  the  man's  breast  and  taken  the  mo* 
ney  out  of  his  pocket  by  violence,  yet  it  is  not  an 
offence  of  such  public  inconvenience,  from  the  very 
nature  of  the  threat,  and  the  deception  which  have 
been  made  use  of,  that  can  become  the  subject  of  a 
public  prosecution.  It  has  been  argued,  with  great 
force, by  the  Attorney-General, that,  if  this  money  had 
not  gone  into  the  pocket  of  the  defendant,  it  would 
have  been  appropriated  to  those  purposes  of  encou- 
raging the  detection  of  frauds  upon  the  revenue,  for 

them  superve  assumpsit,  that  he  was  a  merchant  of  London,  and 
dealt  as  such  in  Lisbon  wines,  and  then  and  there  personated 
a  merchant  of  London  in  Lisbon  wine;  and  for  that  I.  S.  be- 
lieving their  pretensions  delivered,  to  them  a  quantity  of  hats 
<rf  the  value,  &c.  The  offence  was  not  laid  sun  conspiracy,  but 
it  was  charged  that  the  pretended  wine  was  not  drinkable  nor 
.wholesome,  fcc.  2  Lard  Raymond ,1X7^, 
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which  the  penal  clauses  of  the  revenue  laws  are  design*       igos. 
ed :  but,  in  order  to  support  that  argument,  it  ought    ne  KlH# 
to  have  been  shewn,  that  the  Aliens  were  guilty  of  an       •*«« 
offence  against  those  laws.     For  if  they  were  not,  none 
of  this  money  could  have  gone  into  the  public  purse  or 
have  been  so  meritoriously  applied.    If  the  defendant 
bad  indeed  received  suck  money  I  do  not  say  that  it 
would  not  be  a  misdemeanor.    It  was  argued  by  Mr. 
Dampier  and  also  by  the  Attorney-General,  thai  this 
was  an  attempt  to  commit  a  misdemeanor,  and  that 
there  is  no  difference  between  an  attempt  to  commit  a 
misdemeanor  which  is  made  so  by  statute  and  a  misde- 
meanor at  common  law:  and  I  agree  with  them  in  the 
principle  ;  but  this  indictment  is  defective,  because  it 
does  not  charge  him  with  an  attempt  to  commit  a  mis- 
demeanor ;    and   the   last  count  is  not  contra  for- 
mam  statuti.    But  look  at  the  other  counts.    It  is 
taken  for  granted  in  the  argument  that  he  attempted 
to  commit  a  misdemeanor  at  common  law  ;  but  1  do 
not  consider  that  this  is  a  misdemeanor  at  common  law. 
For  the  law  does  not  protect  men  against  those  frauds 
which  common  prudence  will  guard  against ;  and  in  ttye 
Queen  v.  Jones,*  where  a  man  obtained  money  under 
the  pretence  of  being  sent  by  another  to  receive  it, 
but  without  a  false  token,  it  was  said  pretty  strongly, 
"  we  do  ndt  indict  one  man  because  another  man  is  a 
fool."  So,  also  in  a  case  in  5th  Modern  one  if /came  to 
the  wife  of  one  B.  and  made  her  believe  that  he  had 
got  a  sheep  which  he  had  sold  to  B.  and  obtained  a 
sum  of  money,  and  the  •  indictment  was  quashed.  So 
where  one  said,  "  unless  another  would  give  him  a  sum 
of  money,  he  would  tell  the  Attorney-General  of  it," 
and  the  master  was  not  such  a  thing  as  the  Attorney- 
General  could  prosecute,  it  was  held  bad.    And  if  a 

*  1  Salk.  379.    *  Lord  Raym.  1013. 
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threat  is  the  means  of  obtaining  money  it  most  be  such 
a  threat  as  would  operate  upon  a  man  of  ordinary 
versu>  firmness.  So  in  the  old  law,  where  an  entry  is  lo  be 
made  on  the  lands,  you  most  actually  go  upon  the  lands, 
unless  forbidden  or  kept  off  by  force  or  threat*  of  bo- 
dily hanti  and  fear  of  life  ;  but  it  iSinst  be  such  a  threat 
fes  may  operate  on  a  firm  man,  or  one  who  is  as  Lord 
Coke  says,  vir  fortis,  and  a  threat  to  do  mischief  to  a 
"man's  house  will  not  do,  to  make  a  continual  claim 
£ood  inste&d  of  an  entry.  So  in  dares$  per  minas,'m 
"order  to  avoid  a  deed-,  a  mere  threat  of  any  thing  bat 
personal  violence,  and  a  fear  of  loss  of  life,  of  Mayhem 
or  of  loss  of  limb,  does  not  amount  to  that  sort  of 
duress.*  And  that  seems  lo  shew  that  the  case  of  the 
King  against  Mackarty,  was  an  indictment  for  a  fraud 
or  for  duress  of  imprisonment  at  common  law,  and  not 
applicable  to  this  case.  If  the  parties  there  had  got 
but  a  warrant,  then  the  u'sirig  it  /or  so  wicked  a  purpose 
wascle&rly  a  misdemeanor;  and  if  not,  still  it  was  a 
gross  offence,  for  after  they  got  him  into  prison  they 
threatened  to  put  him  in  the  pillory  for  perjury,  and 
surely  that  wasa  threat  which  might  have  operated  on 
a  man  of  a  very  firm  mind. 

Le  Blanc,  J.  was  absent. 

Judgment  for  tub  defendant. 


Parr  against  Anderson. — February  7. 

Query,  whether  under  a  liberty  to  fate  a  tetter  of  marque,  the 
vessel  insured  shall  have  liberty  to  chase  amy  ship  which  she 
nay  meet  in  the  course  of  her  voyage  t  for  the  purpose  of  hoe- 
tile  capture,  and  not  for  mere  defence  ;  and  whether  the  usage 
pf  merchants  has  determined  that  such  is  or  is  not  the  meaning 
of  such  a  liberty  ? 

♦  Co.  Lit.  253,  b.l,Black.  Com,  131,  Bracton,  book  2,  c.  5. 
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•T'HCS  wns  an  action  upon  a  policy  of  insurance  oft 
the  ship  Mercury,  at  and  from  Liverpool  to  all  her 
ports  and  places  of  trade  on  the  coast  of  Africa,  and 
the  African  Islands,  and  during  her  stay  on  the  said 
coast,  8tc.  and  at  and  from  thence  to  her  final  port,  and 
her  place  of  sale   and  delivery  and  discharge  in  the 
West  Indies,  and  in  America,  with  a  liberty  to  proceed 
for  ahd  sail  to  and  touch   and  stay  at  any   ports  and 
places  whatsoever,  and  to  land,  discharge,  and  take 
goods  from  any  ship  or  ships,  &c.  to  any  place  what- 
soever.   The  policy  was  signed  before  the  commence- 
ment of  hostilities,  and  afterwards  a  license  was  signed 
by  the  under-writers  to  sail  with  a  letter  of  marque. 
Loss  by  perils  of  the  seas.    At  the  trial,  before  Lord 
EllenboAough,  C.  J.  at  the  sittings  after  Trinity 
term,  1804,  at  Guildhall,  it  appeared  that  after  having 
got  to  her  place  of  destination  in  Africa,  she  fell  in 
with  the  Sparrow,  a  vessel  bound  to  Quebec,  the  mas- 
ter of  which  came  on  board  the  Mercury,  and  after 
being  some  time  in  company  two  vessels  hove  in  sight, 
namely,  a  corvet  and  an  enemy's  vessel ;  that  they  cha- 
sed and  captured  her  without  any  deviation.     But  tbis 
capture,  which  was  oa  the  fiflth  of  May,  formed  no  part 
of  thequestion  at  the  trial.     After  this  they  saw  a  lug- 
ger within  gun  shot  sailing  across  their  course*     The 
Sparrow  was  then  about  three  leagues  to  leeioard.  The 
Mercury  then  altered  her  course  about  half  a  point  for 
a  quarter  of  an  hour,  on  the  3th  of  July  being  about 
4&  ox  41°  south  latitude;  they  went  then  westward,  biit 
their  fair  course  would  have  been  south ;   they  steered, 
however,  between  the  south  and  the  south-west,  and 
still  kept  th^ir  course,   and  afterwards  pursued  their 
.  course  to  the  Havannah,  after  which  the  loss  accrued. 
The  question  was,whether  this  was  a  deviation,  and  Lord 
Ellenborough,  C.J.  in  his  directions   to  the  jury, 
requested  them  to  consider  whether  this  was  a  chasing 
for  the  purpose  of  hostile  capture,  and  not  for  the  pur- 
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1805,       pose  of  defence ;  and  said  that  the  liberty  to  take  a  bt- 

pJBE       ter  of  marque  only  extended  to  permit  the  ship  insured 

t*r«tu      to  take  the  proper  means  for  her  own  safety,  amFdidu* 

give  the  assured  a  liberty  of  ingrafting  upon  a  < 


cial  adventure  any  right  to  chase  on  an  adventure  foe 
the  purpose  of  hostile  capture,  though  it  might  permit 
them  to  take  any  vessel  which  fell  in  their  war. 
Under  this  direction,  the  jury  found  a  verdict  for  the 
defendant. 

In  last  MicJiaelmas  term,  a  rule  was  obtained  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  having  a  letter  of  marque,  gave  a  liberty 
to  the  assured  to  chase  any  ship  which  was  seen  by  the ' 
Mercury  in  her  course,  although  it  did  not  give  her  a 
tight  to  cpiise,  and  either  quit  her  course  or  delay 
and  wait  during  her  course  for  the  purpose  of  searching 
for  prizes  ;  and  the  case  of  Jolky  v.   Walker,*  whichj 
was  cited  at  the  trial,  was  now  much  relied  upon.  And 
it  was  said  that  otherwise  the  license  to  carry  a  letter 
of  marque  would  be  nugatory,  for  any  ship  must  be  at 
liberty  to  defend  itself,  and  somejtimes  the  appearance 
of  chasing  might  of  itself  be  the  means  of  defence;  an^f 
that  otherwise  the  assured,  though  she  might  so  disable 
a  ship  as  to  have  it  in  her  power  to  capture  her, 
yet  would  be  compelled  to  let  her  escape  and  possibly 
give  her  an  opportunity  of  repairing  her  damage,  aoi 
renewing  the  attack  with  success,  because   the  vessd 
insured  could  not  move  a  cable's  length  out  of  her 
course  to  take  her. 

On  the  other  side,  it  was  contended  that  tbisentirelj 
altered  the  nature  of  the  voyage,  and  it  was  admitted 
that  if  the  chasing  was  found  to  be  unnecessary  to 
the  defence  of  the  vessel,  it  might  be  within  the  liberty 
but  that  the  jury  had  found  that  it  was  not  for  the  pot* 
pose  of  defence. 

*  Park's  Insurance,  299,   #.  S 
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Lord  Elunbobouqh,  C.  J.    "  This  is  a  motion       iaos. 
ir  a  new  trial  in  an  action  tried  at  Guildhall,  the  sit- 
ngs  after  last  term.    It  was  an  action  on  st  policy  of 
isuraoceintbe  ship  Mercury,  at  and  from  Liverpool,  to 

^ place  of  her  trade  on  the  African  islands,  and  at 
from  thence  to  the  West  Indies,  '  with  liberty  to 
■any  letters  of  marque/  The  question  at  the  trial 
irose  entirely  on  the  effect  of  the  words  by  which  the 
assured  was  authorized  to  carry  letters  of  marque.— 
jOn  the  part  of  the  plaintiff,  it  was  contended,  that  the 
Words  which  authorized  the  carrying  letters  of  marque 
authorized  her  to  chase  any  enemy's  vessel  that  she 
should  fall  in  with  in  the  course  of  her  voyage,  for  any 
indefinite  period,  and  in  what  course  the  assured 
thought  proper,  but  not  to  cruise ;  and  that  no  deviation 
in  the  course  of  such  chasing,  discharged  the  under- 
writers. On  the  other  hand,  it  was  contended,  that 
the  terms  of  the  policy  having  designated  a  commer- 
cial adventure,  within  certain  prescribed  limits,  the 
liberty  of  carrying  letters  of  marque  must  be  subser- 
vient to  such  adventure,  contemplating  only  such  hostile 
risks  as  ultimately  might  result  from  acts  of  aggression 
on  the  part  of  the  enemy,  and  measures  of  safety  on 
the  part  of  the  assured  ;  and  that  under  such  liberty  of 
carrying  letters  of  marque,  no  deviation  for  the  purpose 
of  pursuing  vessels,  which  at  the  time  of  pursuit  were 
not  known  to  belong  to  an  enemy,  was  warranted. 
To  this  opinion  I  inclined,  and  I  directed  the  jury  to 
find  for  the  defendant.  The  case  of  Jottey  v.  Walker, 
Park's  Law  of  Insurance,  299,  was  cited  in  behalf  of 
tht  plaintiff.  It  was  supposed  that  that  case  resem- 
bled the  present,  but  on  inspecting  the  policy  no  such 
form  of  words  appeared.  It  was  apolicy  at  and  from  Lon~ 
donto  Cork  and  the  West  Indies  warranted  to  proceed  on 
the  voyage,  with  60  men,  with  22  guns,  &  carronades 
and  sheathed  with  copper,  which  indicated  an  inten- 
tion to  employ  her  for  hostile  purposes,  aud  shews  that 


Jffe  (Zat*  in  B.  R.  in  Hilary  Term, 

t w5.      fmiant  well  knowing,  &c.  on  the  days  aforesaid,  an* 
*     on  divers  other  days  and  times,  between  that  day  and 
the  day  of  exhibiting  of  the  bill  of  the  plaintiff,  wide-       « 
ned,  deepened,  and  enlarged'  certain  fenders,  shiices,       \ 
drains,  and  water-courses,  leading  from  and  out  of       | 
k  part  of  the  said  river  higher  in  the  stream  thereof       j 
than  the  commencement  of  the  said  stream  of  water 
s,Q  Awing,  from  the  said  river  to  the  lands  of  the  said 
plaintiff,  and  thereby  drew  off  and  diverted  from  the  said 
river  a  certain  quantity  of  water  that  used  to  roo  and 
flow  through  the  saicl^  sluice  of  th^said  plaintiff  in  and       | 
through  the  said  land,  Sec-     Plea,  not  guilty. 

.  This  cause  was  tried  ntLancenUr,  at  the  laatassizes, 
before  Graham,  B»  whan  a  verdict  was  givea  for  the. 
pleifltif  under  the  direction  of  the  kerned  judge*    It 
appealed  in  evidence,  that  the  defendant  and  the  per- 
son*  under  whom  he  claimed,  had  been  in  possession      j 
•f  hmds  contiguous  to  and  of  the  use  of  the  water  of      j 
the  Irrotll,  in  the  year  m*.    Thai  aboyt  eighteen      j 
years  ago  tfte  defendant,  or  the  persons  under  whom       j 
he  claimed,  first  erected  his  mills,  and  took  the  water      j 
lower  down  the  stream.    Some  years  ago,  ab&uUWHfc 
there  being  a  scarcity  of  water,  and  a  dispute  afcwi tit 
between  the  parties,  they  agreed  that  wfc»  the  defen- 
dant9* mills  were  not  at  work,,  a  certata  feroJer  or  d*& 
which  backed  the  water  for,  his  we,  sbpqlfkbft  s*  regu- 
lated as  to  let  the  water  run  to  the  plaintiff  %  .wU*  in- 
stead of  being  wasted.    Of  this  cloqgh,  the  defendant 
kept  the  key  and  the  plaintiff  paid  2s.  a  week  1^  one  of 
the  defendant's  men,  for  the  purpose-  of  regulating  the 
Water  for  his.  convenience.    Since  his  first  cgmjagj 
the  plaintifhad  increased  his  workafroca  thie*  iftael* 
to  twenty-eight.     In  ISO:*,  the  defendant  als*eak*g~ 
ed  his  sluices  greatly,  and  there  was  a  considerable  de- 
ficiency of  water  from  that  time.    And  it  wa$  fo*  tfcfc 
injury  that  the  present  actipn  was  brought. 
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h  hH  Mickadnua  term,  Pabk,  for  the  defenetanto,       i*w. 
wvtd  for  a  new  trial,  and  stated  that  the  learned      BlultT 
jsdgt,  .ia  summing   up  to  the  jury,   told  them  ex- 
pressly that  there  was  no  question  of  fact  for  them  to 
consider;  for  the  only  question   was,    whether  the 
defendant  could  so  enlarge  bis  sluices,    as  to  take 
more  water  from  the  It  weU  than  he  had  formerly  done* 
and  if  he  took  one  pint  of  water  more,  to  the  injury  of 
the  plaintiff,   the  present  action   was  maintainable. 
The  jury  hesitated  as  to  the  facts,  and  came  back  into 
court;  but  the  learned  judge  told  them,  that  be  could 
give  them  no  further  directions ;  that  there  was  no  ques~ 
tion  of  fact.     Park    now  insisted,  therefore,  that  on 
the  evidence  of  one  Ilardman,  a  question  arose,  whether 
the  plaintiff  as\<\  defendant  had  not  agreed  to  settle  their 
right*,  and  that  the  plaintiff  should  only  have  the 
water  which  would  otherwise  be  wasted  from  the  de* 
ftndant'%  dough;  or  whether  the  evidence  of  his  keep* 
log  the  key  of  this  clough  was  not  evidence  ef  a  title 
to  the  water  under  a  possession  for  60  years,  there 
being  no  evidence  to  presume  a  title  or  grant  od 
the  part  of  the  plain  tif9  he  not  having  bad  possession  for 
90  years.    Whereupon  a  rule  to  shew  cause,  wby  anew 
trial  should  not  be  had  was  granted  to  him;  and  upon 
a  former  day,  in  this  term,  the  learned  judge  reported 
the  facts;  but  having  omitted  to  state  that  he  narrow* 
ed  the  case  into  a  mere  question  of  law,  and  it  appear* 
iug  from  the  notes  of  two  of  the  counsel  in  the  cause* 
that  it  was  so  left  to  the  jury,  the  case  stood  over  till 
this  day,  when  the  learned  judge  repoited,  that  as  it 
appeared  upon  the  notes  of  two  gentlemen,  that  he  had 
stated  there  was  no  question  of  fact,  he  presumed  that 
he  must-have  used  such  an  expression  ;  but  be  did  not 
Mate  any  dry  proposition  of  law  as  applied  to  this  case ; 
tut,  merely  that  on  the  supposition  of  the  fact,  of  very 
considerable  enlargement  being  proved  in  1791*  ac- 
s  s  2 
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180$.  eording  to  the  evidence  of  Hardman,  then  itfesolted 

Bkalft  ft*'*  into  a  question  of  law  merely ;  but  be  could  sot 

versui  be  understood  in  the  letter  of  the  expression,  , when 

•   4W#  he  *aid  that  not  a  .pint  of  water  more  should  be  taken 

-  by  the  dtfendattt  now  than  formerly. 

Gockell,  Serjeant,  and  Topping,  now  shewed 
cause  and  conoluded  from  the  evidence,  that  although 
in  1724,  certain  works  were  constructed  on  that  pro- 
perty which  the  defendant  now  has,  yet  the  water  from 
the  If  well  was  very  inconsiderable,  and  the  works  very 
slight.  In  1787,  the  j;/tfi7if  ^erected  his  wear,  and  cut 
his  sluice*  In  J791>  the  defendants  wear  having  been 
blown  up,  he  erected  another  wear,  and  cot- another 
sluice.  And  that  he  has  now  enlarged  the  sluice,  so 
that  there  is  at  least  four  times  the  water  takeu  now  than 
was  formerly.  That  with  i  espect  to  the  evidence  tof  the 
defendants  keeping  the  key  of  the  clough,  it  amounted 
only  to  a  proof  thai;  he  had,  as  it  were,  the  muniments 
or  title-deeds  of  the  possession,  having  himself  the 
larger  portion,  and  the  more  ancient  title  to  the  stream, 
but  that  jt  did  not  abridge  the  pW/*/^T*  right  to  the 
use  of  the  w$ter,  and  that  he  must  be  understood  as 
faaviog  the  same  right  to  the  water  now  as  upon 
his  first  settling  upon  the  stream.  That  unless,  up  to 
1803,  the  defendant  had  been  used  to  take  the  whole 
of  the  water,  he  could  not  now  so  enlarge  bjs  sluices  as 
to  deprive  &e  pfaifttffi  of  th$  use  qf  uvhat  he  li^d  for* 
inerly. 

'  ErskinKj  Batik,  Holroyd,  and  Scar^ett^  con- 
trcL,  contended  that  the  defendant  having  had  the  fujl 
possession  of  th?  stream*  up  to  1788,  was  entitled  to 
have  the  whqle  n$e  pf  the  Vater.  That  the  propfof 
possessipn  frpm  that  time  would  not  give  a  title  to  the 
plaintiff,  that  the  evidence  qf  Hardnwn  went  to  shetv 
iiot  only  the  nntqre  of  the  fqrmer  possession  by  the  di* 
jfendantj  but  that  thp  plaintiff  by  p^'jng  him  2s,  a  we(& 
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as  zdouccrir,  and  allowing  the  defendant  to  keep  the  isofi, 
key  of  the  clough,  which  was  only  put  down  in  order  bTITbt 
to  we  the  water  for  the  plain  tiff  after  the  defendant 
had  used  as  much  of  rt  as  wascon  venient,  had  acknow- 
ledged the  right  of  tire  defendant  to  the  whole  stream ; 
and  that  he,  the  plaintiff,  should  be  entitled  only  to  the 
waste  watef;  that,  if  the  plaintiff  was  allowed  to  en* 
large  his  works  from  three  wheels  to  twenty-eight,  the 
icftndant  must  be  at  liberty  also  to  enlarge  his  works. 
TbatinCor  v.  Matthews,*  it  was  laid  down  by  Lord 
Hak,  that  "  if  a  man  has  a  water-course  running 
through  his  grounds,  and  erects  a  mill  on  it,  he  may 
bring  his  action  for  diverting  the  stream;  but  on  the 
evidence,  it  will  appear,  whether  the  defendant  had  a 
itream  running  through  his  grounds  before  the  plain" 
t|f  had  it  .and  turned  it  as  he  saw  cause.0  That  the 
evidence,  in  this  case,  therefore,  amounted  to  the  same 
thing,  and  went  to  prove  that  the  defendant  had  the 
nse  of  the  stream,  and  turned  it  as  he  saw  cause  before 
foe plaiktiff  hud  the  use  of  it;  and  that  for  forty  years 
from  1724  the  defendant  bad  taken  the  whole  of  the 
Water. 

Lawrence,  J*  "  But  that  comes  to  the  question, 
whether,  if  he  has  a  right  to  take  the  whole  of  the  water 
or  rather  as  much  as  he,  pleases,  by  means  of  a  gutter 
of  one  foot  wide  or*  deep,  he  can  take  it  by  means  of  a 
gutter  of  four  feet  wide  and  deep.'* 

Lord  Ellei* borough,  C.  J.  "  It  does  not  appear 
to  me  that  this  verdict  ought  to  be  disturbed. .  It  is  now 
attempted  to  be  set  aside,  and  a  new  trial  is  sought,  on 
the  part  of  the  defendant,  on  the  ground  that  all  the 
evidence  was  not  left  to  the  jury*  fpr  them  to  decide 
upon,  in  order  to  come  to  a  right  conclusion  upon  the 
law  on  the  subject,  which  was  necessary  to  enable  them 

*  1  Vent.  237-  Saunders. 
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rtos.       to  form  such  *«mc1nsi<rti  foirly;  *od  tbewdtacetf 

Hardman  a  pointed  *ut  as  material  for  that  fatao*. 

■^      If,  however, as it  appeal*  »P0H  the  faoe  rf  **  1T- 
•"**•      judge's  report,  the  whole  of  the  evidence  wm  left  » 
them,  and  tl>e»  were  directed  to  decide  «*©•  **  J* 
combined  with  the  law,  as  stated*)  them  by  »J  Bro- 
ther Graham,  and  the  verdict  was  give*  190a  "» 
•      whole  of  the  evidence  so  left  10  them,  there  is  surely 
no  reason  why  it  should  now  be  distorted.     But  if  the 
evidence  of  Hardman,  which  •»  now*  vieatioo,  M 
been  so  left  to  the  jury,  and  Ube  jury  had  found  a  «r> 
diet  for  the  defendant,  i  am  of  opinion,  that  such* 
verdict  ought  to  have  been  set  aside  $  aad  ih»*ng  u»t 
opinion,  we  ought  not  now  toaend  thecauae  *>wo  f«  » 
new  trial  merely  for  the  purpose  of  ohUtaiflg  «<*  » 
verdict.    To  see,  whether  the  direction  lof  mj  Biotba 
Graham,  and  the  verdict,  which  followed  aaoo  it. 
were  right,  Ictus  examine  what  appears  «•*  ta  be  the 
effect  of  the  whole  evidence,  askatanda  npofchUtf 
port.    The  first  date,  to  which  the  deftmiat*  refer*  the 
vse  of  the  water  in  those  from  whom  he  claims  is  17**. 
which  indeed  is  fully  sufficient  to  establish  a  right  to 
the  use  of  it.  But  on  a  subject,  such  as  this  of  a  water' 
course  belonging  to  lands,  independently  of  any  f^ 
vious  occupancy,  every  man  has  a  right  to  have  »■< 
use  of  all  the  water  undiminished  which. passes  through 
his  lands.    Yet,  however,  a  right  contrary  to  that  mrt 
very  well  arise  by  grantor  otherwise,  and,  in  thenat* 
ralconrse  of  things,  it  may  arUe  by  oeeupnncy.   Tto 
question,  therefore,  is  here,  wb»tTiglrtthe^*dw'l|* 
acquired  by  the  occupation  which  he  has  bad  of  uu 
water.    Upon  that  subject,  we  must  presume,  d»N 
the  ri^ht  which  he  has  enjoyed  intrench**  upon  iW 
of  others,  as  if,  either  all  the  water  which  woeW  coaw 
down  the  river  to  the  lands  below,  in  the  naturaloosr* 
is  prevented  from  coming  down  in  its  fuH  Mr**** 
means  of  his  use  of  it  in  the  upper  Jands ;  if  it  w»« 
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down,  interrupted  in  pdifatof  time ;  or  if  it  comes  down' 
corrupted  in  quality,  I  mean  by  such  use  particularly, 
as  it  is  applied  to  by  dyers  and  other  manufacturers, 
ami  which  if  it  contitiued  for  a  day  or  a  ye?r,  would 
beaoinjaryfbr  which  an  action  would  lie;  yet,  if  the 
party  has  enjoyed  it  in  such  a  manner,  and  that  enjoy- 
ment has  subsisted  for  any  time,  we  may  presume  a 
grant ;  and  other  persons  who  come  below  in  the  stream 
mast  take  it  subject  to  that  right  of  enjoyment.  And 
if  the  water  has  been  taken  by  any  one,  for  20  years* 
back,  that  wduld  afford  a  sufficient  presumption  of  a 
grant, orof  some  other  conveyance  of  aright.  But, 
even  then,  SO  years*  occupation  may  afford  a  presump- 
tion moreor less  strong  or  even  none  at  all,  according  to 
therircurastftneesin  each  particular  case;  and  the  ques- 
tion will  presently  be,  what  presumption,  as  applied  to 
the  defendants,  and  supposing  the  evidence  of  Hardman 
to  have  been  left  to  the  jury,  the  occupation  which  he 
bas  had  of  the  water  will  give  him.  From  the  year 
1724  to  the  year  1787,  his  enjoyment  of  the  water  has 
subsisted.  But  the  defendant  has  not  had,  during  that 
time,  the  enjoyment  of  the  whole  stream,  but  only  a 
partial  enjoyment  of  it.  There  existed  a  wear  besides ; 
and  a  channel  of  given  dimensions  conveyed  to  the 
defendant  the  water  which  he  was  accustomed  to  use. 
In  this  state,  with  the  surplus  of  water  running  off,  for 
the  benefit  of  the  works  and  mills  below,  the  plaintiff* 
comes  to  bis  land,  and  for  four  years,  he  enjoys  the  use 
of  this  water  without  interruption.  Then  with  no  no- 
tice of  any  further  claim  to  the  use  of  more  water  by 
$k defendant,  he  go&  on  erecting  his  mills  at  a  consi- 
derable expense,  and  finding  the  water  sufficient  for 
the  working  of  them,  he  enlarges  them-  He  does  this 
for  four  years,  and  I  wish  to  know  supposing  the  quan- 
tity which*  then  comes  down  is  the  same  as  before, 
whether  heianot  to  be-  supposed  to  have  a  fall  right 
to  all  that  wbieh  he  then  enjoyed.    This  is  the  situation 
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1805.  of  things  from  1739  to  1791,  when  the  dtfendanlbepn 
xKAhftr'  to  erect  clher  work3,  and  to  enlarge  his  wear  or  sluice 
terms  and  gutter.  About  that  time,  to  avoid  disputes, the  par- 
ties agreed  to  put  up  a  fender,  and  the  care  of  it  was 
given  to  Hurdman%  who  was  tbe  servant  of  both,  as  I 
understand  the  evidence,  and  was  employed  to  take  care 
of  the  clough  in  order  to  secure  to  the  plaintiff 'the  en- 
joyment of  the  use  of  the  water  as  before.  It  is  said 
that  the  defendant  was  desirous  of  keeping  Jkahy 
quiet ;  now  if  Beahy  bad  no  right  to  the  water,  what 
necessity  was  there  to  keep  him  quiet.  1  take  it,  that 
from  the  moment  of  the  enlargement  of  BeaUy's  works 
bis  possession  must  be  taken  as  a  possession  of  occu- 
pancy or  on  a  composition  of  their  differences,  and  not 
an  adverse  possession  by  Beaky  against  the  rights  of 
Shaw.  It  would  be  indeed  impossible  to  have  left  it  to 
the  jury  to  presume  a  grant  to  Bealey  either  for  the 
previous  time  or  the  time  subsequent  to  this  enlarge- 
ment. And  it  would  be  too  much  to  infer  that  from 
Bealey's  not  going  to  law  when  the  key  of  the  cloogh 
was  so  kept  by  Shaw,  and  tbe  man  employed  to  let  it 
down  at  certain  hours,  be  therefore  acquiesced  in  the 
defendatu's  right  to  the  whole  water,  because  he  did 
not  go  to  law  then.  People  are  unwilling  to  go  to  kx 
where  they  have  their  rights  in  any  manner  acknow- 
ledged to  them;  on  the  contrary,  they  lie  by  until  the 
adverse  party  conies  to  deprive  them  of  all  their  rights. 
Here  Shaw  attempts  to  deprive  Beaky  of  his  whole 
right  after  having  allowed  him  to  enjoy  it  Under  a  mu- 
tual acquiescence  for  four  years>  and  that  after  permit- 
ting him  .to  go.Xo  great  expense  in  erecting  his  mills 
and  buildings.  .  I  .see  nothing  upon  the  evidence  of 
Hatdman,  if  it  had  .been,  left  to  the  jury,  which  wonld 
have  altered  the  question  of  law;  and  if  it  had  been  so 
left,  and  the  verdict  had  bee/i  for  the  defendant,  I  think 
it  ought  to  have  been  set  aside,  ang\  therefore,  that 
we  ought  not  to  disturb  the  present  verdict,  in  onki 
to  obtain  one  which  cannot  be  sustained. 
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Grose,  J.    "  The  question  is,  whether  this  verdict      .iaol 
is  either  against  law  or  fact?  Whoever  takes  a  piece  of    jT~^ 
knd  contiguous  to  a  river,  takes  it  with  all  its  eaaer       «er«* 
nen^s;  all  its  water,  subject  to  the  right*  of  others.       ***** 
Now.  let  us  see  whether  the  piainfiffhy  this  verdict  has 
more  giveq  to  him  than  he  has  a  right  toj  and  than  thj? 
defendant  has  hitherto  actually,  given  him.    The  right 
exercised  ty  \he  defendant  was  this ;  he  had  water  conn- 
ing frpm  a  snjall  water-course  in  the  ordinary  way, 
which  he  afterwards  increased  so  as  to  look  like  a  canal. 
He  no{,  only  widens  it,  but  be  makes  it  deeper ;  so  tha.t 
attires,  the  plaintiff  gets  no  water  at  all*    The  defen- 
dant'* right,  hovyever,  was  only  to  such  water  as*wa& 
enjoyed  by  him  at  the  former  time,  and,  by  increasing 
i  his  channel,  he  takes  all  the  water  from  the  plaintiff; 
he  has,  therefore,  deprived  the  plaintiff  of  that  benefit 
which  he  had  upon  coming  to  bis  estate,    The  fhi*f 
tiff  is  then  most  materially  injured^  because  he  do<p 
not  now  enjoy  that  which  be  bad  enjoyed  beforehand  thf 
defendant  has  obtained  more.  It  issaid,  indeed,  that  there 
should  be  a  new  trial,  because  the  evidence  of  Hardr, 
man  was  nptl^ft  tq  the  jury.    But  giving  to  it  all ,  the 
effec(  which  can  be  contended  for  by  the  defendant, 
it  only  proves  that  at  a  certain  time  the  plaintiff  appli- 
ed tq  the  defendant,  complaining  that  he  hod  pot  auffi; 
cient  water  ;  that  the  defendant  kept  the  key  of  the 
dough  through  or  over  which  the  water  was  to  comet 
and  that  the  plaintiff  per  netted  him  (o  keep  it  a  cer* 
tain  time,    £ut  compared  with  the  rest  of  the  evidence, 
what  ^oes  Uawmnt  u>>?  Why,  that  the  defendant  bav* 
ing  the  use  of  tj*$>  water  before  (hat  tiqpe,  conceded 
to  the  plaintiff  the  vse  of  the  stream  which  he  foimer* 
ly  had  in.  it,'*'. 

Lawrbmce,  J.  u  I  take  the  law  to  have  been  very 
correctly  stated  at  the  trial.  Inasmuch  as  in  J  72  4, 
the  defendant**,  predecessors  bad  built  those  mills  which 
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late.  hf.occnpifg,  hf  had  from  time  to  time  takp  the  wMe 
"^^  of  tKe  water.'  Yet  hb,use  of  it  was  such  as  still  left 
sufficient  for  the  plaintiff  not  only  when  he  first  built 
Iris  mills,  but' afterwards,  when  he  enlarged  them,  and 
*uhjec£  to  this  occupation,  the  right  of  the  defendant 
must  now  be  narrowed.  IJut  I  do  not  mean  to  say 
'jxpw  thji  if  there  had  been  other  water  left  for  the 
plantijf,  enough  (or  the  use  of  his  works,  the  flefendant 
might'not  tyave  appropriated  more  water  to  himself  than 
formerly.  £n<J  as  it  all  depends  upon  the  priority  of 
oqcupancy,  it  must  appear  that  the  defendant  enjoys 
'now^only  whaj  he  had  before,  or  does  not  gain  more 
than  will  stilt  leave  to  the  plaintiff  what  he  had  also 
liefore.  Then  fthe  question  is,  whether  there  is  any 
evidence  to  shfew  that  this  plaintiff  had,  wh^n  he  enlar- 
ged his  mills,  appropriated  tp  himself  any  more  water 
xhap  he  had  before  that  time.  It  is  said  that  the  evi- 
"deuce  of  Hardnfiafi proves  this;  but, in  my  opinion,  it 
will  not  do  so.'  It  does  npt  prove  that  there  was  any 
Change  in  the  rights  of  either  ;  and  where  the  right  of 
'the  plaintiff,  was  ascertained  before,  the  acquiescence  of 
the  defendant \  in  his  use  of  the  water. for  four  years, 
does  not  either  go  to  ascertain  that  which  was  already 
'settled  before,  nor  to  abridge  it ;  and  it  by  no  means 
shews,  that  the  defendant  was  entitled  to  the  whole  use 
of  the  water.  Then  assuming  the  fact,  as  proved,  aoi 
Ml  the  evidence  goes  to  prove  it,  that  the  defendant 
<had  taken  so  much  water  as  considerably  to  abridge 
the  plaintiff's  rights,  my  brother  Graham  might  well 
vaytbat  it  resolved  itself  into  a  question  of  law,  Cfr 
It  is  possible  he  might  have  left  it  to  the  jury  to  coo- 
>ider  whether  HardAian*s  evidence  was  contradictory; 
Tint  I  think  if  he  had  left' it  to  the  jury,  he  ought  to 
have  said  that  it  does  not  weigh  either  the  one  way  of 
t*e  cube*." 

l*  Lb  Blanc,  J.  "It  15  impossible  to  say  very  well  what 
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wai  left  ta tfc  jury  without  knowing  the  points  irfflch  i*$#; 
were  insisted  apon  at  the  trial ;  but  it  seems,  from  the  re- 
port,  that  the  case  put  for  the  plaintiff  was,  thatprtorto 
1803,  he  had  the  whole  of  the  water;  that  the  plaintiff 
having  placed  himself  on  the  stream  in  1788,  bad  only  a 
right  to  take  what  the  defendant  chose  to  give  him.  Af  y 
brother  Graham  denied  that  right;  and  very  properly. 
The  right  to  water  in  this  way  depends  upon  occupancy, 
and  the  tro*  expression  of  the  right  of  the  defendant 
predecessor  was  this,  that  though  he  might  at  first  set- 
tling on  the  stream  have  taken  as  much  watef  as  he 
pleased,  ye%  when  he  has  erected  his  works,  bets  enti- 
tled only  to  such  water  as  passes  from  a  certain  chan- 
nel which  marks  h>is  occupancy;  and  though  he  might  at 
one  time  have  taken  all  the  water,  yet  having  erected 
his  works  if  another  person  comes  and  erects  other 
works,  he  cannot  say,  because  he  might  once  have  ta- 
ken allj  he  shall  take  all  now.  That  is  the  law,  as  it 
may  be  said  to  have  stood  at  the  time  when  the  two 
parties  came  upon  the  stream.  Subsequent  to  1788,  the 
plaintiff  ha*  indeed  enlarged  his  works,  and  still  had 
enough  pf  water.  What  then  is  the  effect  of  the  evi- 
dence of  Hard/nan  ?  Give  the  fullest  effect  to  it,  and 
suppose  thai  from  that  time  to  1791,  the  party  had 
been  contented  to  take  only  such  water  as  the  defendant 
chose  to  give  him;  yet  the  right  being  before  well  settled 
between  the  parties,  it  was  not  necessary  in  summing  up 
the  evidence  to  rely  on  that  as  a  relinquishment  of  this| 
right  of  the plaintiff.  When  a  case  comes  to  be  argued 
for  a  new  trial,  it  is  very  easy  to  say  such  and  such  evi- 
dence ought  to  have  been  left  to  the  jury ;  but  unless 
the  points  to  which  that  evidence  goes  were  then  made, 
it  is  not  sufficient  ground  to  put  us  upon  sending  it  to 
anew  trial,  especially  when  we  see  that  if  the  whole 
of  that  evidence,  were  left  to  the  jury  in  its  full  ex* 
tent,  it  ought  not  to  induce  them  to  alter  the  ver- 
dict. (  Rule  discharged, 
t  t  2 
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Inhere  a  judgment  entered  up  to  secure  a*  annuity  wassctatid*> 
the  party  brought  assumpsit  for  money  had  and  received)  and 
produced  the  annuity-deed  as  evidence  of  the  Consideration; 
held,  that,  although  this  deed,  upon  the  face  cf  it,  does  not 
appear  to  be  void,  yet  upon  proving  the  rule  to  set  aside  tk 

•  judgment,  and  to  deliver  up  the  warrant  of  attorney  to  he  can* 

-  Cctledy  the  plaintiff  might  recover,  because  one  of  the  securities 

-  fitting  up**  rchick  the  annuity  was  granted,  the  vskoie  fails, 
.  and  the  consideration  money  becomes  money  had  and  received 

P.  to  the  use  of  the  plaintiff. 

Scv*mt»  »T*HIS  was  a  rule  to  shew  cause  why  there  shoold  sot 
Gowland.  be  a  new  trial.    The  action  was  for  money  had  and 

received,  tried  before  Lord  Ellen  borough,  C.  J.  at 
Westminster,  the  sittings  after  last  Michaelmas  term.  The 
flaintiff  was  the  grantee  of  an  annuity,  granted  by  the 
defendant  for  the  price  of  6001.  and  upon  application 
to  this  court,  the  same  was  ordered  to  be  set  aside  and 
the  warrant  of  attorney  in  the  court  of  Comman  Picas 
to  be  delivered  up  to  be  cancelled.  There  being  a 
defect  in  the  memorial,  and  the  warrant  of  attorney 
being  in  terms  to  enter  up  judgment  in  the  court  of  Coat' 
mon  Pleas,  but  the  judgment  thereupon  being  entered 
up  in  this  court.  The  present  action  was,  therefore 
brought  to  recover  the  consideration  money  given  for 
the  annuity,  together  with  interest.  At  the  trial,  the 
plaintiff  produced  the  bond  and  annuity  deed,  in  order 
to  prove  the  transaction  upon  which  the  money  was 
lent.  The  counsel  for  the  defendant  objected  to  this, 
and  said,  that,  as  (his  deed  was  not  cancelled,  there 
appeared  an  existing  security  for  the  payment  of  the 
annuity,  and  then  the  plaintiff  could  not  recover  as 
for  money  bad  and  received.  And  they  stated,  that  in 
the  case  of  Shove  v.  Webb*  where  it  was  held  that 
the jpfamftj^might  recover,  as  for  money  had  and  re* 
■■■  *     '       .    .  *    1  ■  ■  j  1  1  11    ■■  ■  hi  >  • 

*  1  Term  Rep.  732. 
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ceived,  all  the  deeds  had  been  delivered .  up  to  be  pitn*.      140*. 

celled.    Whereupon  hU  lordship  directed  the  plaintiff     • 

to  be  non-suited. 

Park  and  Dampirr  now  shewed  came  for  the 
defendant,  and  insisted  on  the  grounds  taken  at  the 
trial,  and  said  that  Lord  Kenyon  would  never  decide 
upon  the  point  whether  by  setting  aside  the  security  ia. 
this  court  every  other  security  could  be  made  void 
under  the  fourth  section  of  the  annuity  act,  17  Geo.  IlL 
c.  £6 ;  but  this  proceeding  was  upon  the  third  section 
of  that  act,  and  they  argued  that  even  if  it  were  made 
void  by  the  statute,  so  that  the  party  could  not  recover 
upon  it,  yet  that  ought  always  to  be  shewn  in  pleading; 
or  otherwise  they  might  wait  till  there  was  no  evidence 
to  be  obtained  to  make  this  deed  apply  to  the  rule,  and 
then  act  upon  the  deed  again. 

Lord  Ellbn borough,  C.  J.  "  Is  it  not  a  valid 
security  until  it  is  cancelled,  and  may  not  the  plaintiff 
proceed,  either  in  the  court  of  Exchequer  or  the  Com- 
mon Pleas,  upon  this  very  deed,  provided  they  should 
hold  a  different  opinion  as  to  the  memorial  ? 

Garrow  and  Marry  at,  contra.  "  This  annuity 
bond  is  not  an  available  security ;  for  the  statute  17 
Geo.  III.  c.  26,  makes  not  only  the  warraut  of  attorney 
void,  but  all  other  securities.  The  courts  will  not  dif- 
fer in  their  opinion  upon  the  act,  and  therefore,  in  order 
to  prove  this  deed  invalid  by  pleading,  we  must  be  pu( 
to  bring  an  action  upon  it,,  in  which  we  must  fail  in 
order  to  lay  a  foundation  for  this  other  equitable  ac- 
tioo." 

Lord  Ellbm borouoh,  C.  J.  "  But  still  as  long  as 
this  deed  and  bond  exist  uncancelled,  they  appear  to  as 
▼slid  instruments,  and  aland  in  your  way.  It  is  true 
that  the  act  avoids  all  other  deed*  and  instruments 
btskks  the  warrant  of  attorney,  but  that  only  means 


•tafclAlK 


gjJJJJ^^  ' ^validity  to  made  to  appear1  to  lis  properly,  by  pleading 
to  the  bond ;  and  you  cannot  shew  that  ft  is  void  upon 
the  general  issue,  «<ra  e$t factum.  You  might  have 
given  up  the  bouti  before  you  brbughtthfe  at  titer," 

MARftVAl1.  "  if  one  of  the  securities  is  in valid,  the 
iWiole  are  so;  Gumming  v.  Isaac,*  CAawnerv.  WKatii/$ 
a'nd  th6  question  i$  wh&'her  those  two  deed's,  tne  Iwmd 
s&id  annuity  deed  being  void  as  witl  appear' by  the  pro- 
, Action  of  the  rule  of this  court,  at  the  trial,  will  be 
stay  impediment  to  our  bringing  this  action/* 

Lord  Ellknbobough,  C.  J. "  Could  you  plead  this 
rule  of  court  to  an  action  on  the  bond  I  You  might  in- 
deed plead  all  the  facts'  on  which  the  judgment  of  this 
court  was  founded,  when  the  warrant  of  attorney  was 
set  aside,  but  you  could  not  plead  the  rule  of  court 
merely  :  and  the  Court  indeed  sets  aside  tne  warrant  of 
attorney  under  it's  Ordinary  power,  dud  Hk6i  Under  the 
annuity  act." 

Marry  at.  "  Then  the  money  for  the  purchase  of 
the  annuity  is  paid  in  consideration  of  an  annuity  to  be 
secured  by  certain  deeds :  and  if  one  of  tfc&n  fefs, 
th6  contract  being  entire,  the  whole  contract  flute." 

Lord  Ellenbobough,  C.  J.  "  I  think  the*  way  in 
which  Mr.  Marry  at  has  now  put  it  is  very  forcible. 
'The  plaintiff  has  a  right  tobaVeaaentire't&tn^Mmdy 
all  annuity  secured  by  three  several  vafitf  securities. 
Then,  having  taken  away  one  of  the %  securities,  the 
whole  consideration  fails,  ami  in  that  way  of  consider- 
ing it,  I  think,  we  may  sustain  this  action,  but,  on  the 
othelr  poi  nt,  I  am  of  th£  same  opinion  ar  befom;  I' ab 
gjad  that  we  can  dome  tothe  justice  of  tb*  case  by  this 
meails;  but  however  aoxions  lam  to  do  substantial 
justice,  yat  I  rejoice  that  I  aih'  not  compelled  to*v*» 

*  8  Term  Rep.  183.'  t  3  East,  500. 
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leap  the  forms  jof  law,  which,!  think  are,  in  general  tbp  jjNff* 

pestjneans  of  securing  to  all  parties  their  right*,  and  ~ 

atuining  t,he  tru,e  ends  of  justice."  C"BI1 

&9JUE  a*sqwtk,10  act  aside  the  noasuit,fcc. 


Ex  parte  Brook. 

4s  apprentice  m  *fc  Greenland  fishery  trade  is  not  protected 

from  being  impressed  beyond  three  yeafs%  though  jfhebe  bound 

far  a  huge*  time,  the  master  is  bound  to  keep  him  in  his 

service  under  a  penalty  af  50/.  by  stqt.  $  Geo. 'Ill,  c  4, 

s.  b.    '  '      '  * 

JERyi5j!  obtained  /i  rule  to  sfcew  caufe  why  awrit>of 
Hob.  Cor.  tQ  tying  up  an  impressed  aeftm*a*ljqul$l 
not  be  set  aside  yum  improvide  tmauavit. 

The  afiijdaviton  which  the  Habeas  corpus  was  bin 
taiqed,  stated  thtyt  Brock,  the  impressed  man  was  inden- 
tured on  the  I  Oth  of  March,  1«>1,  for  the  term  of  five 
years,  to  serve  on  hoard  certain  ships  belonging  to  one 
Morsouy  in  (lie  Greenland  Fishery  trade.  That  without 
this  man  Morson  had  not  got  his  complement  of  men  to 
entitle  him  to  proceed  to  sea,  under  the  acta  for  thfe 
encouragement  of  the  Greenland  Fishery*  That  he 
*as  impressed  on  the  3 1st  of  October,  being  only  of 
tbe  age  of  eighteen  years  and  three  months;  so  that  it 
appeared  Brock  had  been  at  sea  three  years,  and  was 
upwards  ot  eighteen  years  of  age. 

By  the  15  Geo.  II.  c.28,s,  5,  no  harpooneer,  ]iup 
manager,  boat  steerer,  or  seaman,  who  shall  be  in,  or 
belonging  to  any  ship  or  vessel  in  the  Greenland  Fish- 
ery trade,  shall  be.  impressed  from  the  said  service: 
By  stat.  26Gro.  I|I.  c.  41,  s.17,  "  in  order  to  pre- 
vent  disputes  that  may  arise  whether  a  ship  be  properly 
qualified  and  duly  fitted  out  for  tbe  whale  fishery,  £c- 
cording  to  tbe  piovisiow  of  that  aet,  «  &c."  every 
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iza$.       such  ship  shall  have  on  t>oard  apprentices  Indentured 
'     '  '       for  the  space  of  threp  years,  at  the  least,  who  shall  not 
gki£j?*     exceed  the  age  of  eighteen  years,  nor  be  under  fourteen 
years  of  age  at  the  time  they  shall  be  indentured,  io 
the  proportiop  of  one  apprentice  at  the  least  for  every 
35  tons  burthen,  which  apprentices  and  fresh  or  green 
men,  shall  be  accounted  in  the  qumber  of  men  required 
to  be  on  board  such  ship  as  aforesaid*?    The  stat  3$ 
Geo.  I1L  c.  53,  s.  5,  recites  2G  Qeo.  III.  c.  41,  as  above 
and  also  26  Geo.  {II,  c.  50,  that  no  person,  shall  be  en- 
titled to  ft  premium  unless  his  vessel  frhail  have  on 
board  an  apprentice,  indentured  for  three  years  at  the 
least,  for  every  50  tons  burthen,  every  such  apprentice 
not  exceeding  the  age  of  eighteen  years,  nor  being  un- 
der fourteen  years,  and  also  28  Geo.  UJ.  c.  20}  and 
enacts  that"  rf  the  master  to  whom  any  such  appren- 
tice fbell  be  bound,  shall  permit  him  to  quit  his  ser« 
vice,  on  ^ny  pretence  whatever  except  as  therein  pro 
video),  before  the  expiration  of  the  term  for  which  he 
sh^l]  be  bowd,  he  shall  forfeit  501."    And  by  the  S<2 
,(5*q.IU,c.:$S,  s.  3,  "every  shiphaving  on  board oneap- 
preiitic^^t  the  least,  for  every  70  ton*  burthen,  every 
*och, apprentice  not  exceeding  the  age  of  twenty  yean 
nor  h?\ng  .lender  twelve  ye*rs>  at  the  time  he  shall  be 
indentured,  s(iall  be  deemed  qualified  v* ith  respect  to 
the  number  and  age  qf  apprentices  to  proceed  on  the 
jftshery  to  the  Grewlai$  aqd  Da>vh  Streight*"  &c  The 
statute  13  Geo.  II.  c.  17j  the  ordinary  act  for  exemp- 
tion of  mariners'  apprentices,  did  not  apply  to  the  c^se  \ 
l>ut  from  these  statutes  it  v*  as  contended  by 

Ejiskine  and  HpLRoyn^  that  there  Resulted  an  im- 
plied exemption  in  favour  of  Brock  against  B>eing  im- 
pressed, becaii.se  the  apprentices  were  to  be  bound  for 
three  years  at  the  least,  and  could  not  quit  the  service 
under  a  penalty  on  the  rqas^er. 

G  a  nnow&nd  J  br\i$  centra;  And  by*  * 

Lor^l  Ellenborough,  C.  JL  "  If  you  bindtbem 
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for  aore  than  three  years,  it  is  atyonr  risk.    They  are       isos. 

protected, for  ibe  three  years  by  the  legislature;  but  it       

» required  also,  by  these  acts,  that  if  you  do  bind  them  u££ 
fore  more  than  three  years,  you  shall  keep  them,  so  that 
the  binding  may  not  be  merely  colourable.  All  these 
particular  expressions  seem  to  me  the  other  way  ;  they 
shew  that  the  legislature  is  anxious  to  protect  the 
persons  enumerated  in  the  acts,  but  that  it  leaves  these 
parties  to  the  general  law." 

.    Rule  absolute. 
This  motion  was  made,  in  the  present  form,  in  order 
to  try  the  question  with  the  least  expense  to  the  party. 

Bentinck  against  Dorriens  and  another.— Fe b.  7. 

"■here  on  a  bill  being  presented  for  acceptance,  the  drawee 
vrotea*  acceptance,  but  before  it  was  called  for,  obliterated 
it;  and  the  holder  caused  it  to  be  noted  for  noa-acccptance : 
Held,  that  he  could  not  maintain  an  action  vpon  it  as  for.  an 
ecceptance,  whatever  might  be  the  case  as  belueeu  the  drawee 
and  other  parties,  who  were  not  bound  by  the  act  of  noting. 

THIS  was  a  rule  to  shew  cause  why  an  award  made  B«»n«,.i 
between  the  above  parties  should  not  be  set  aside.  Do™«s 
ioe  question  turned  entirely  upon  the  point,  whether 
«>e plaintiff  could  recover  against  the  defendants  as 
acceptors  of  a  bill  of  exchange,  of  which  the  plaintiff 
'asthe present  bolder  as  indorsee  :  and  the  arbitrator, 
Mr.  Serjeant  Batley,  in  order  that  the  parties  might 
<4*e  the  opinion  of  the  court  upon  the  law  of  the  case, 
•tated  the  following  facts  in  his  award  ;  namely,  that 

on  the  Slst  day  of  May  last,  the  defendants  signed  an 
acceptance  thereon;  but  that  on  the  1st  day  of  June 
and  before  the  said  bill  was  called  for,  they  cancelled 
**  acceptance,  and  the  said  J.  G.  Bentinck  caused 
we  same  to  be  noted  for  non-acceptance."  And  there- 

»°.29.  v  v 
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1805.       fore,   upon  the  authority  of  Sproat  v.  Matthtm* 
Bbhtwcx    the  learned  Serjeant  awarded  that  the  plaintiff  coM 
vert**      not  recover  against  the  itjendattts  as  upon  an  accept- 
ance. 

Park  now  shewed  cause,  and  referred  to  Tritmtt 
v.  Oddy,  E.  T.  1800,  and  Thornton  v.  Dick,  sittings 
after  Hilary  term,  1803,  IV.  JP.  at  Guildhall,  in  which 
it  had  been  held  that  an  acceptance  once  made,  though 
afterwards  cancelled,  was  binding;  but  admitting  the 
authority  of  these  cases,  he  contended  that  there  were 
circumstances  from  which  to  infer,  in  those  cases  that 
a  fraud  was  meditated;  and  he  relied  upon  Sproat  v. 
Matthews, referred  to  by  Mr.  Serjcnnt  Da  y  lev,  toshewr 
that  where  a  party  had  noted  a  hill  for  non-accept- 
ance, he  could  not  consider  it  afterwards  as  an  accepted 
bill. 

Lawe9,  contra,  relied  principally  on  the  cases  cited 
to  shew  that  an  acceptance  once  made  upon  a  bill  could 
never  be  altered.  And  said  that  the  noting  it  could 
not  alter  the  case,  because  if  an  acceptance  was  once 
made  upon  the  bill,  the  drawer  and  other  parties,  ante- 
cedent to  the  present  holder,  being  interested  in  it, 
any  thing  which  he  could  do  would  not  render  it  the 
less  an  acceptance. 

The  court  made  several  observations  obiter  upon 
the  rule,  which  formerly  obtained  in  the  time  of  Lord 
Hardwicke,  that  any  thing  written  upon  a  bill  w#s  an 
acceptance ;  , 

Lawrence,  J.  observed  that,  though  ati  acceptance 
once  made  could  not  be  altered,  yet  it  fright,  indee* 
be  properly  questioned,  whether  it  ought  to  be  comjj 
dered  as  an  acceptance,  until  it  was  conamuoscRted  • 
the  parties  on  the  bill ;  and  yet,  on  the  other  hand! 

*  1  Terra  Rep.  182. 
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would  be  productive  of  great  difficulties  if  it  were  left       iao5. 
to  be  explained  whether  or  not  the  name  was  put  upon  BEKTXlf  K 
the  bill  by  mistake  or  accident.  vemu 

DoRBIEIff. 

And  upon  the  principal  question,  by 

Lord  Ellen  borough,  C.J,  "  If  it  was  an  accept- 
ance, the  drawer,  and  other  parties  antecedent  to  the 
holder,  may  still  come  upon  the  acceptor  notwithstand- 
ing; for  this  protest  cannot  bind  them.  Or,  if  not  an  ac- 
ceptance they  may  bring  an  action  against  the  notary 
for  neglect  of  duty.  This  does  not  amount  to  a  discharge 
of  the  acceptor,  by  I  he  holder,  with  respect  to  the  other 
parties;  it  amoun  ts  to  say  i  n g  lhat  he  was  ne  ver  ch  argeable 
with  respect  to  the  holder.  I  own  I  was  struck  a  little 
at  first  with  considering  the  rights  of  third  parties  as 
being  concerned  ;  but  if  it  was  an  acceptance  it  could 
never  be  a  discharge  a9  against  them. 

Rule  discharged. 


Ex  parte  Coppinoer. — February  7. 

Kegula   Generams— Hilary  JTerm,  45   Geo.  III. 
Day   Kules. 

J^J  ARRYAT  moved  for  four  extra  day-rules  for  a  pri-  q^/^eu, 

soner,  and  stated  that  be  understood  that  the  rule 
pronounced  by  the  court  on  the  first  day  of  the  term 
was  not  intended  to  be  adhered  to. 

U>rd  Ellenborouh,  C.  J.  "  On  the  first  day  of 
the  term  we  made  a  rule  on  this  subject  in  expectation 
that  it  would  meet  with  the  concurrence  of  the  other 
courts;  in  that  we  were  mistaken.  The  former  rules 
stated  that  the  prisoner  should  have  three  days  gene* 
rally,  and  as  many  ex  gratia  as  the  court  shall  direct 
upon  special  application.  This  was  altered  by  our  rule 
•f  thi»  term,  but  as  there  has  pot  taken  place  that 
v  v  % 
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180*-  concurrence  which  we  expected,  we  shall  vacate  the 
Ex  parte  latter  part  of  our  rule,  restraining  them  to  seven  days, 
Copping**.  an{j  then  it  will  be  that  they  shall  have  as  many  dap 
as  the  court,  upon  application,  shall  think  fit  to 
grant,  so  as  to  leave  the  rules  of  the  court  as  before 
the  recited  rules,  anil  the  prisoners  perfectly  at  liberty 
to  move  for  as  many  as  they  please." 

Lawrence,  J.  "  What  was  the  practice  before 
the  three  last  rules  on  the  subject,  will  be  the  practice 
now." 

Per  curiam,  As  the  rules  are  still  in  the  breast  of 
the  court,  we  shall  promulgate  the  whole  of  the  rale  of 
the  present  term  excepting  the  two  last  lines  which 
confine  it  to  seven  days. 

The  rule  made  the  first  day  of  tbisterm  was  as  follows : 

Whereas  by  a  rule  made  in  Easter  term,  in  the 
30th  year  of  the  reign  of  his  present  majesty,  it  was 
ordered  that  no  prisoner  in  the  King's  Bench  prison 
or  within  the  rules  thereof  should  have  or  be  entitled 
to  have  day-rules  abof  e  three  days  in  each  term  ;  and 
by  another  rule  made  in  the  term  of  St.  Michael,  in 
the  37th  year  of  the  reign  of  his  present  majesty,  it  was 
further  ordered  that  notwithstanding  the  said  hereby 
in  part  recited  rule,  if  any  prisoner  in  the  King's  Bench 
prison  should  hereafter  state  by  affidavit  any  special 
cause  to  the  satisfaction  of  this  court  for  having  any 
additional  day-rule  or  day-rules  beyond  those  allowed 
by  the  aforesaid  rale,  such  additional  day -rule  or  rules 
should  be  granted  accordingly  for  any  day  or  days 
ensuing  such  application ;  it  is  hereby  ordered  that 
so  much  of  the  said  first  mentioned  rule  as  is  above 
recited,  and  the  whole  of  the  said  last  mentioned 
role  be  repealed  and  discharged;   [And  it  is   fur- 
ther order  rd,  that  hereafter  no  prisoner  in  the  King's 
Bench  prison,  ojr  within  the  rules  thereof,  shall  have  or 
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he    entitled  to  have  day-rules  -above    seven   in    each       1805. 

J  Ex  parte 

ElLBNBOROUGH,   C.J.    C0P*i>cm. 

N.  Grose,  J. 

S.  Lawrence,  J. 

S.  Le  Blanc,  J. 

Harvey  against  Cooke,  and  aii other. —February  8.     , 

Where  a  captain  under  the  command  of  a  flag-officer  had 
quitted  his  station  in  disobedience  of  orders,  but  with  a  view 
to  the  service  of  his  country,  and  for  which  therefore  here- 
ceived  the  approbation  of  the  admiralty,  and  thereupon  took 
a  prize ;  held,  that  t/ieflag-officcr  was  not  entitled  to  tie  flag- 
eighth  share,  under  the  proclamation  of  17 95  ,  at*  he  was 
neither  actually  on  board,  nor  even  impliedly  directing  or 
assisting  in  She  capture, 

T^HIS  was  an  action  of  assumpsit  for  money  had  and  HabvxV 
received,  8tc.  tried  at  Westminster,  in  rtie  sittings  Coom 
after  Trinity  term,  1804,  before  Lord  Ellenborough,  »nd  Another. 
C.  J*  against  the  defendants  as  agent  of  Captain  Milne 
to  recover  4$6ll.  4«.  8d.  on  the  following  circumstan- 
ces. Captain  Milne  of  his  M.  S.  the  La  Pique,  was 
in  March,  1796,  on  the  leeward  station  in  the  West 
Indies  under  Sir  John  Laforey,  a  commander  in  chief 
on  that  station.  On  the  24th  of  April,  1706,  Admiral 
Laforey  was  superseded  by  Rear-admiral  Sir  H.  C. 
Christian,  and  Captain  Milne  put  himself  under  his 
command.  On  the  23d  of  June.  171)6,  Admiral  Christian 
was  superseded  by  the  plaintiff,  Rear-admiral  Sir  H. 
Harvey,  who  had  arrived  as  commander  in  chief  on 
that  station.  On  the  14th  of  September,  1796,  Vice- 
admiral  Sir.  H.  Parker,  not  having  been  specially  ap- 
pointed to  that  command,  arrived  aiBarbadoes  on  the 

*  This  part  of  tfca  rule  appears  therefore  to  be  now  va- 
cated. 


H,\nvi  v 

versus 

Cook* 

•nd  Another. 
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180.1.        Leeward  Islandstalion  ;  on  which  he  remained  waiting 
for  orders  from  the  admiralty,  and  being  senior  in  rank 
versus        to  the  ptaintif  till  the  1  st  of  November,   \  7ffi,  when  he 

C°"oih*r     wc»t  lo  and  took  «Pon  him  lhe  co"imand   of  the  J% 
maica  station,  leuvingthe  plaintiff  commander  inchief 
on  the  Leeward  Island  station.     On  the  21st  of  M. 
1760,   Captain    Milne  sailed   from   Demarara  to  »• 
Jwtts,  with  n  convoy  of  merchantmen  under  bis  carer 
under  the  particular  circumstances  after  stated,  without 
orders  from  the plaintiff,  or  any  other  Admiral;  and 
on  the  loth  of  Jugusi  following,  proceeded  without 
orders  from  St.  Kilts  to  England  with  the  same  con- 
voy, and  arrived  at  Hpitheadon  the  9th  of  OctoberM 
ou  the  next  day  communicated  such   arrival  with  an 
account  of  his  proceedings  to  the  admiralty.    On  the 
1st  of  June,  1796,  Admiral   Christian  wrote  to  the 
governor  of  Demarara,  informing  him  that  he  should 
direct  a  ship  of  war  to  take  under  convoy  on  the  15th 
of  .//*/*/,  the  trade  from  Demarara*  Between  the  l6th 
and  ISth  of  July,  the  said  governor  received  a  memo- 
rial from  the  planters,  mcrchanis,  and  others,  at  Dema- 
rara, having  ships  ready  to  sail  with  the  convoy,  which  ^ 
in  consequence  of  the  convoy  not  arriving,  contained 
a  most  pressing  request  that  he  would  prevail  upon 
Captain  Milne,  of  the  La  Pique,  to  convoy  them  to  & 
Christophers,  urging  the  danger  of  delay  and  theirgreal 
disappointment  in  not  having  the  convoy.    Where- 
upon the  governor  wrote  to  Captain  Milne,  lSthofJufy 
179(5,  stating  the  said  letter  and  memorial  to  him, 
and  requesting  him  to  convoy  the  ships  "  as  far  as  he 
should  judge  necessary  to  enable   them  to  reach  tta 
general  rendezvous,"  adding  "  that  his  speedy  and  im- 
mediate return  was  of  no  less  consequence  to  the  pro- 

*  This  letter  was  set  out  at  foil  in  the  case.  It » *»* 
briefly  here,  as  well  as  other  passages  of  the  case,  whick  ** 
marked  between  asterisks. 
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lection  and  defence  of  the  colony."  In  consequence  1805. 
whereof,  be  sailed  the*  1st  of  July,  ]?<H>,  with  the  trade 
1  there,  and  arrived  at  St.  Christopher's,  the  3 1st  of  July, 
I  1796.  On  the  27th  of  July,  17iK>,  Cnptnin  Milne  being  .^  Aether, 
off  St.  Lucia,  wrote  to  Admiral  Christian  at  Marti- 
nique, which  letter  arrived  thereon  the  1st  of  August, 
17^6,  and  contained  inter  alia  the  following  words: 
"  I  was  favoured  with  yours  of  2:}d  June,  and  * 
^ht  July  after  I  was  under  way  with  the  trade  from 
Dtmarara,  but  found  no  orders  transmitted  a*  menti- 
oned" My  orders  from  Captain  Davers,  a  copy  of 
which  I  inclose,  were  to  lie  off  Demarara  for  the  pro- 
tection of  that  colony.  He  then  states  the  reasons 
for  his  quitting  that  colony,  and  adds  that  should  the 
convoy  be  gone  from  St.  Christophers,  he  shall  wait  two 
days  for  orders.  On  the  first  of  Jugust,  17lK>>  another 
memorial  was  presented  by  the  captains  of  the  vessels 
under  his  convoy,  urging  him  to  proceed  with  them. 
In  consequence  of  which  on  the  igih  of  August,  17^6, 
he  proceeded  with  them  to  England  without  orders; 
previous  to  which  he  wrote  to  the  plaintiff  a  letter 
dated  the  yth  August,  1790,  stating  his  reasons  for  his 
conduct,  noticing  that  as  yet  he  had  received  no  orders, 
and  amongst  other  expressions  importing  the  want  of 
orders,  said,  "  I  hope  you  will  view  my  conduct  in  the 
light  I  mean  it.  It  is  only  the  risk  of  so  greata/Jn- 
ink  property  that  could  induce  me  to  proceed  without 
orders?  He  also  left  a  letter  for  any  officer  with  dispatch- 
es for  the  La  Pique,  containing  an  account  of  his  course. 
On  the  13th  September,  1 796,  the  plaintiff  wrote  to 
the  admiralty  an  account  of  the  conduct  of  Captain 
Milne,  stating  that  he  the  plamtffi  had  dispatched  the 
Ariadne  to  convoy  the  Demarara  trade,  but  she  did 
not  arrive  at  St.  Kitts  until  ten  days  after  the  La  Pique 
had  sailed;  adding"  on  the  conduct  of  Capt.  Milne, \  beg 
leave  to  observe,  that  1  consider  his  anxiety  respect- 
ing the  safety  and  security  of  the  ships  under  his  con- 
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voy  were  his  motives  for  proceeding  to  England  with- 
out any  orders,  but  I  regret  that  he  did  not  wait  at  St. 
Kilts  a  few  days  longer,  when  the  Ariadne  would  have 
arrived.  "  Captain  Milne,  on  the  8th  October,  \7\fi,  in 
his  M.  S.  La  Pique,  out  of  the  local  limits  of  the  Wrt 
India  station,  viz.  between  the  Start  Point  and  the  Bid 
of  Portland,  in  the  English  channel,  captured  the  pri- 
zes in  question,  which  were  condemned;  the  proceeds 
whereof  came  to  the  defendants'  hands  before  the  day  in 
the  declaration  and  the  flag-officers'eighth  amounted  to 
426 ll.  4s.  8d.  Captain  Milne  arrived  at  Spithead  yth 
October;  and  the  10th  addressed  a  letter  to  the  lords  of 
the  admiralty,  stating  his  conduct,  and  assuring  them 
that  nothing  but  the  risk  of  so  great  a  property  being 
either  lost  or  captured  would  have  induced  him  to  sail 
until  orders  from  his  commanding  officer.  To  which 
on  the  llth,  Sir  E.  Ntpean  on  the  part  of  their  lord- 
ships returned  him  for  answer  that  they  approved  of  bi> 
proceeding  to  England  with  the  convoy. 

The  following  are  extracts  of  his  majesty's  pro- 
clamation, respecting  the  distribution  of  prizes,  dared 
the  15th  ot  September,  1795, 

The  captain  or  captains  of  any  of  our  said  ships  or  ves- 
sels of  war  who  shall  be  actually  on  board  at  the  taking 
of  any  prize  shall  have  three-eighth  parts,  but  in  case 
any  such  prize  should  be  taken  by  any  of  our  ships  or 
vessels  of  war  under  the  command  of  a  flag  or  flags 
the  flag  officer  or  officers  being  actually  on  board  or 
directing  and  assisting  in  the  capture,  shall  have  one 
of  the  said  three-eighth  parts,  the  said  one-eighth  part 
to  be  paid  to  such  flag  or  flag-officers  in  such  propor- 
tions aud  subject  to  such  regulations  as  are  hereinafter 
mentioned. 

We  do  hereby  further  will  and  direct  that  the  fol- 
lowing regulations  shall  be  observed  concerning  the 
one-eighth  part  here  before  mentioned,  to  be  granted 
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to  faflkg -oflifcer  of  Officers,  tr&o  shall  actually  be  on  i»5. 
board  at  ttfe  taking  of  any  prize  or  shall  be  directing  HAtvmT , 
or  assisting  therein  :  first,  that  a  flag-officer,  com-  ***** 
maoder  in  chief,  when  there  is  but  one  flag-officer  wd^tiw^ 
upon  service,  shall  have  to  his  own  use,  the  said  one- 
eighth  part  of  the  prizes  taken  by  ships  and  vessels  tin* 
der  bid  command  ;  secondly,  that  a  flag-officer  sent 
to  command  at  Jamaica,  or  elsewhere  'shall  have  no 
right  to  any  share  of  the  prizes  taken  by  ships  or  ves- 
sels employed  there  before  he  arrives  at  the  place  to 
which  be  is  sent,  and  takes  upon  him  the  command  ; 
thirdly,  that  when  an  inferior  flag-officer  is  sent  out  to 
reinforce  a  superior  flag-officer  at  Jamaica  or  elsewhere, 
the  superior  flag-officer  shall  have  no  right  to  any  share 
ofprize3  taken  by  the  inferior  flag-officer  before  the 
iufer:or  flag-officer  shall  arive  within  the  limits  of  the 
command  of  the  superior  flau;-(>fficer,  and  actually 
receive  some  order  from  In  in,  fourthly,  that  a  chief  flag- 
officer,  return i ug  home  from  Jamaica,  or  elsewhere* 
ahaiL  have  no  share  of  the  prizes  taken  by  the  ships  and 
vessels  left  behind  to  act  under  another  command  ; 
fifthly,  that  if  a  flag-officer  is  sent  to  command  in  the 
out-port*  of  this  kingdom,  he  shall  have  no  share  of 
the  prizes  taken  by  ships  or  vessels  which  have  sailed 
from  that  port  by  oraW  from  the  admiralty  ;  sixthly, 
that  when  more  flag-officers  than  one  serve  together, 
the  eighth  part  of  the.  prizes  taken  by  any  ships  or 
vessels,  of  the  fleet. or  squadron;  shall  be  divided  in 
the  following  protections,  viz.  if  there  be  but  two 
flag-officers,  the  chief  shall  have  two  third  parts  of  the 
aaid.ope-ejghth  part,  and  the  other  shall  have  the  re- 
maining third  part  :  but  if  the  number  of  flag-officer* 
be  more  than  two,,  the  chief  shall  have  only  one  half 
andtUe  other  half  shall  be  equally  divided  amongst  the 
other  flag-officers.  The  question  for  the  opinion  of 
the  court  ts,  whether  ihe  plaintiff  i$  entitled  to  recover 
HP.  «9.  x^c 
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18D5#  ip  thi»  action  the  eighth  or  flag-share  of  the  anoaat 
of  the  proceeds  of  the  prize*  above  staled*  Q*  any  and 
what  part  thereof? 

Dauncey,  for  the  plaintiff,  "  Captain  Milne  was  it 
first  under  the  command  of  Admiral  Christian ;  tot 
at  the  time  when  he  sailed  from  Domarara,  he  wif 
under  the  command  of  the  plaintiff;  and  what  he  did 
at  the  request  t>f  the  governor  and  merchants  there, 
for  the  beoefit  of  the  service,  he  must  be  considered  ai 
doing  under  the  implied  command  of  Admiral  Hartq. 
When  he  sails  from  St.  Kitts,  at  least,  he  knows  him- 
self to  be  under  his  command,  for  he  writes  to  him  of 
his  intention  of  proceeding,  and  says,  he  shall  sail  slow 
in  order  to  wait  for  orders.  Up  to  that  moment,  he 
was  under  the  command  of  Admiral  Harvty,  and  had 
anticipated  the  approbation  which  was  afterwards 
given  to  his  conduct.  The  difficulty  which  arose  in 
the  case  of  Lord  Keith  v.  Pringlc,*  does  not  arise 
here ;  for  the  quantum  now  comes  in  question,  and  it  is 
difficult  to  say  that  when  an  officer  is  clearly  under  die 
command  of  a  certain  flag-officer,  and  has  received 
no  order  from  any  other,  such  flag  officer  is  not  entitled 
to  his  share. 

[Le  Blanc,  J.  "  It  is  admitted  that  if  the  prize  had 
teen  taken  by  the  Ariadne,  there  it  would  clearly  be- 
long to  Admiral  Harvey."] 

"  Captain  Milne  as  well  as  Captain  Faughan,  in  the 
Ariadne,  commenced  his  voyage  under  the  commasd  of 
Admiral  Harvey;  and  they  must  be  in  the  same  situation, 
as  they,  neither  of  them,  came  under  the  command  of 
another  admiral." 

[Lord  Ellen  borough,  C.  J.  €€  Have  you  any 
case  to  shew  that  when  a  captain  comes  into  the  limits 

♦  *  Ea*t*  262. 
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«f  Wf  either  flag-e&cer,  the  first  flag-offiefer  is  entitled       *»». 

totfce  fag-stare  for  the  prise  taken  within  the  limits     hakvu 

of  die  second  admiral's  station ."]  *££*, 

tad  Aaethvr* 
rt  There  is  no  case  which  decides  that.    It  was  said 

indeed  that  evidence  has  been  given  of  the  practice 
under  the  proclamations,  that  the  admiral  cannot  take 
to  himself  the  right  to  any  prize  until  he  comes  within 
the  limits  of  his  station.  But  this  distinction,  as  to 
limits,  does  not  apply  here.  Captain  Milne  must  ei- 
ther say  he  acted  in  obedience  to  no  orders,  or  that  he 
was  under  the  command  of  Admiral  Harvey,  and  y*t 
will  not  pay  him  his  stare.  .And  if  Ire  acted  in  disobe- 
dience of  orders,  that  will  not  deprive  the  Admiral  of 
his  share.  It  is  a  sort  of  fraud,  as  in  1  Robinson's  Jd- 
miraUy  Cases,  p.  Q&,  Where  the  captain  of  the  €asar 
being  in  sight  of  two  Liverpool  privateers,  and  having 
a  Dutchman  in  company,  persuaded  him  that  they 
were  two  Frenchmen,  and  to  run  away  from  them  J 
and  having  got  out  of  their  sight  took  him,  he  knowing 
nothing  of  the  war  with  England;  this  was  held  a 
fraud  on  the  two  privateers,  and  they  were  entitled 
*>  a  share.  So  in  3  Rotifison,  p.  1,  and  3  Rob.  p. 
194  and  31 UM 

Lord  Ellenbohough,  C.  J.  "  You  have  said  that 
joudo  not  consider  him  as  acting  with  any  fraudulent 
intentions,  for  you  say  in  Admiral  Harvey's  own  letter^ 
'I  conceive  that  his  anxiety  for  the  safety  of  the  ships 
under  his  convoy  was  his  motive  for  proceeding  with- 
out my  orders ;'  so  that  you  neither  say  that  be  did 
wrong  by  acting  fraudulently,  nor  that  he  acted  under 

Bauncey  was  then  proceeding  to  read  the  antece- 
dent proclamation,  and  the  subsequent,  to  shew  th* 
construction  of  this  proclamation,  when 

%  x  a 
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*»»-  Lord  Eilknborough, C.  J. said, "  We  cannot!** 

<£aavst     to  l^e  subsequent  regulations.    As  to  matters  actaallj 

Mnv*  ,     happening,  under  both,  it  would  be  right,  perhaps,  to 

and  Aaotftyr.   take  the  one  as  explanatory  of  the  other ;  bat  when 

these  facts  took  place,  the  former  proclamation  was  the 

only  order  on  the  subject,  the  case  must  be  governed 

by  that,  and  to  /quote  the  last  proclamation  will  only 

perplex  the  case." 

Carr,  R.  control  "  The  right  to  all  prises  rests 
in  the  king  jure  corona,  but  by  the  33  Geo.  If  I.  c.  66, 
it  is  vested  in  the  captors,  subject  to  the  proclamation 
of  bis  majesty,  to  be  divided  as  in  that  proclamation 
shall  be  directed;  and  Admiral  Harvey  must  bring 
himself  within  the  terms  of  the  proclamation,  or  be 
can  have  no  title.  In  order  to  confer  a  title  to  the 
flag-eighth  on  any  flag-officer,  it  is  necessary  that  be 
should  not  only  be  in  the  command,  but  that  he  should 
either  be  present  at  the  capture  or  directing  or  assist- 
ting ;  in  other  words,  this jlag-e ighth  is  given  to  him  for 
pome  service  which  is  supposed  to  be  done  by  him,  or 
by  him  to  whom  he  succeeds,  and  therefore  if  the  cap- 
tain from  necessity  makes  a  capture  without  the  com* 
xnand  or  assistance  of  his  flag-officer,  the  whole  of  the 
flag-eighth  belongs  to  him,  and  not  to  the  admiral.  As 
to  the  question  of  fraud,  it  is  clear  there  was  none  com- 
mitted.  Captain  Milne  acts  entirely  without  orders, 
as  appears  by  his  letters.  Look  to  the  facts,  and  it 
cannot  be  said  that  Admiral  Harvey  was  directing  or 
assisting  ;  for  his  very  directions  would  have  defeated 
the  capture.  He  tells  Captain  Milne  to  wait  for  the 
Ariadne,  and  that  ship  did  not  arrive  till  ten  days  after 
he  quitted  St.  Kitts.  Almost  all  the  cases  applica- 
ble to  the  subject  are  collected  iu  Johnstone  v.  Marget* 
$on,*  and   in  Lord  Nelson  v.  Tucker, -f  after  disposing 
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of  Lord  St.  Vincent's  claim  to  recover,  the  court  said,  1805. 
that  as  Lord  Nthon  was  privy  to  the  orders  given,  and  Ha«»i* 
might  bare  countermanded  them,  and  did  not,  he  must  <*"* 
be  considered  as  having  virtually  confirmed  and  renew-  »h  inttLa 
ed  those  orders ;  and  in  that  respect  nay  be  fairly 
deemed,  by  direction  and  assistance,  to  have  co-operated 
in  producing  the  capture  in  question.  But  here  the 
very  contrary  is  the  case.  In  the  case  of  the  Orion,  the 
fact  was,  that  Sir  T. Williams,  who  was  under  the  com- 
mand of  Admiral  Kingsmill,  in  Ireland,  and  had 
come  to  England,  bad  received  orders  from  the  ad- 
miralty to  perform  a  certain  service  on  his  return  and 
then  to  join  Admiral  Kingsmill,  in  the  course  of  which 
service  he  took  a  prize ;  and  Sir  William  Scott  held, 
that  the  admiral  was  not  entitled  to  the  flag- eighth. 
And  he  said  that  supposing  there  was  a  continuation  of 
subjection  to  the  command  of  Admiral  Kingsmill,  yet 
the  facts  do  not  bear  him  out  in  his  claim ;  and  even 
if  it  were  a  criminal  violation  of  orders,  it  would  be  very 
difficult  to  found  Admiral  KingsmilTs  claim  on  that 
ground  under  the  proclamation  :  although  the  law 
would  not  permit  a  wrong  doer  to  take  the  benefit  of  bk 
wrong. 

Dauncey,  in  reply.  From  the  letters  of  Captain  Miltit 
it  must  be  inferred  that  he  supposed  himself  to  be 
acting  under  the  implied  orders  of  Admiral  Harney, 
sod  that  he  thought  if  the  admiral  had  been  acquainted 
with  the  circumstances,  he  would  have  given  him 
orders  to  do  what  he  actually  did.  The  case  of  the 
Orion  does  not  apply,  because  there  the  captain  had 
received  other  orders  from  the  admiralty.  Here  the 
captain  was  doing  only  that  which  some  ship  under 
Admiral  Harvey  must  have  done,  and  which  Admiral 
Harvey  would  have  ordered  him  to  do,  had  he  been 


050  CuxtinB.R.i*  Hilary  Tea*t 

*89*.      acquainted  fully  with  the  necessity  of  ike  cafe;  sod 
OUmviv      although  actual  orders  from  the  admiralty,  will  take  a 
versus       captain  from  under  the  command  of  his  admiral,  a*  in 
jpdAiwtfce*.  tineas*  of  the  Orion,  yet  the  mere  ratification  and  ap- 
probation of  the  admiralty  will  not  do  30.    And  if  it 
is  permitted  to  an  officer  to  carve  out  of  his  situation 
under  an  admiral  a  right  to  go  off  his  station,  for  the 
benefit  of  the  service,  and  quit  the  command  of  his 
superior  officer,  although  no  injury  has  happened  in 
this  case,  and  may  not  in  many  others,  yet  it  is  aUbcrtj 
so  open  to  abuse,  that  the  benefit  of  the  service  re- 
.     <quires  that  it  should  be  prevented.     It  would  afford 
•    a  strong  temptation  to  every  captain  to  disregard  the 
orders  of  his  commander,. 

Lord  Ellen  borough,  C.  J*  "  The  question  in  tUi 
case  is,  whether  the  plaintiff,  Admiral  Harvey,  csak 
considered  'as  a  commander  in  chief,  entitled  under  the  . 
proclamation  to  recover  any,  and  what  sum.  His  tide  j 
is  in  respect  of  the  being  on  board  or  twisting  in  the 
capture,  and  the  question  will  be,  whether  the  Jack 
ipfthis  case  will  constitute  him  commanding  officer  act- 
ing in  either  of  those  situations  ?  Now.  his  being  on 
board  is  clearly  out  of  the  case ;  and  with  respect  to 
the  other  alternative,  let  us  see  what  is  the  station  of 
Captain  Milne.  He  receives  orders  originally  from  ] 
Admiral  Christian  on  his  situation.  He  states  in  bis 
letter  that  his  orders  were  to  lie  off  Demarara,  fm 
the  protection  of  the  trade  and  the  colony  there. 
He  never  received  any  other  orders  from  Admiral 
Christian,  or  any  dispensation  from  the  literal  obliga- 
tion of  those  orders.  At  the  instance  of  the  governor 
and  the  merchants  of  Demarara,  he  thinks  it  for  the 
benefit  of  the  trade,  and  for  the  protection  of  the  com- 
merce of  the  country,  to  undertake  to  convoy  the 
merchantmen  lying  at  Demarara,  on  their  way  to 
Europe.  He  proceeds  therefore  in  disobedience,  tot 
in  venial  disobedience   to  the  orders  which  be  had 
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receiftd,  at  appears  by  the  subsequent  approbation  of       HoS* 
iktJdmraliy,  to  convoy  the  trade  from  Demarara%  and     Ha»»«* 
with  aa  intention  to  go  to  Si.  Kittt.    When  be  arrives       ««•• 
there,  a  further  necessity  arises  of  proceeding  on  with  uul 
the  coavoy ;  and  from  the  statement  of  several  re** 
pcctable  inhabitants  and  merchants  there,  be  is  in- 
dued to  proceed  in  further  disobedience  of  orders  to 
convoy  this  fleet  further  on  its  way  home.    He  has  by 
this  time  orders  that  the  Madras  is  appointed  to  succeed* 
ed  him  on  bis  station,  so  that  he  not  only  commits  a- 
disobedience  in  leaving  the  place  without  defence*  bat 
also  in  these  subsequent  orders  to  wait  for  the  Madras* 
However,  for  the  benefit  of  the  service  at  the  applica- 
tion of  the  Merchants  at  St.  Kitts,  he  does  take  the 
ships  under  bis  convoy  to  England.     Now  inasmuch 
a*  tie  acta  in  direct  contravention  of  all  the  orders,  the 
efectef  which  I  have  stated,  can  it  be  said  that  he 
who  was  no  otherwise  under  the  command  of  Admiral 
ifarwy  than  as  he  was  the  superior  flag-officer  who 
had  saeeeeded  •  to  the  station,  is  acting  under  the  or- 
ders of  Admiral  Harvey  ?  He  i&  only  so  in  respect  of  his 
coming  on  the  same  station,  and  adopting  the  orders 
voder  which  the  captain  is  presumed  to  act,  but  the 
Ariadne  is  ordered  to  convoy  the  fleet  home.    Can 
that  which  is  then  contrary  to  the  directions  of  the 
commanding  officer,  whose  orders  if  obeyed,  would. 
tare  been  the  means  of  frustrating  this  very  capture, 
can  that,  I  say,  be  construed,  to  fall  under  thisdescrip* 
turn  in  the  proclamation,  and  to  be  directing  and  assisting 
iathat  capture?  Captain  Milne  must  be  considered 
as  if  he  did   that  which  be  thinks  he  is  responsible 
to  the  Admiralty  for,  or  to  the  commander  whom, 
when  at  Si.  Kitts,  he  finds  to  be  the  Admiral,  and 
who  represents  his  conduct  to  the  superior  authority* 
of  the  admiralty-board,  as  being  against  his  orders,  but 
yet  so  much  for  the  benefit  of  the  service  that  he  re- 
commended him  to  their  particular  favour.    la  the 
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iao&       ease  of  the  Orion,  it  is  truly  stated  thfct  these  words  of 
HA*fM     Ihe  proclamation  are  t6  be  cot  sidered  as  the  titfe-deeds 
wtmw      under  which  the  party  is  to  claim.     If  these  words  are 
art  AtuAbett  intelligible  in  themselves,  I  am  for  not  potting  irpon 
them  any  forced  construction  arising  from  any  usage 
to  alter  the  plain  -meaning,  and  I  am  glad  the  courts 
have  adopted  that  rule  in  order  to  give  them  a  fair  and 
not  a  fanciful  construction.     Bat  if  we  were  inclined 
to  do  so,  there  is  no  custom  or  usnge  stated  ;  we  hare 
nothing  but  the  words  of  the  proclamation  stated,  and 
the  facts  as  applied  to  them.    We  therefore  think  that 
the  acts  of  Captain  Milne  not  being  hi  obedience  to  the 
•rders  of  Admiral  Harvey,  by  which  alone,  either  ac- 
tually or  by  implication,  he  can  be  considered  as  as- 
sisting in  the  capture,  Admiral  Harvey  is  not  entitled 
to  recover  in  this  action.    And  it  makes  no  part  of  the 
question  here,  whether  in  fact  the  defendant  can  be 
entitled,  as  Captain,  to  retain  the  money  which  is  the 
produce  of  the  share  or  prize  which  he  has  taken ;  but 
as  between  him  and  Admiral  Harvey,  he  alone  is  en- 
titled at  present  to  retain  the  money/' 

Gross,  J.  "  It  is  not  a  question  whether  what  the 
Captain  did,  was  either  wrong  or  right.  He  thought 
be  was  acting  for  the  advantage  of  the  service,  but  whe- 
ther in  fact  he  was  so  acting  for  the  advantage  of  the 
service,  is  immaterial ;  and  the  question  comes  into 
the  narrowest  compass  in  the  world ;  for  Admiral  Har- 
vey says;  he  does  not  think  him  to  have  been  acting 
under  his  orders,  nor  does  the  defendant  think  himself 
so  doing,  but  considers  the  whole  of  his  condoct  as  a 
violation  of  orders.  I  consider,  therefore  that  this  case 
does  not  fall  within  the  plain  meaning  of  the  words  in 
the  proclamation,  and  the  opinion  laiil  down  in  the 
case  of  Lord  Nelson  v.  Tucker,  it,  that-  the  *  *ords  of 
the  proclamation  are  to  be  understood  wt  the  plain 
sense  and  meaning  thereof."    . 

Uwbence,  J.  u  I  am  of  the  same  opinion*    The 
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argaqeat  jpojt  urged  in  favour  of  the  plaintiff  ifr,  that       im&. 
Captain  Milne;  continued  under  the  command  of  Admi-     HABVEf 
ral  Harvey,  and   that  being  so,  whatever  was  done      *«««■ 
must  be  considered  to  have  been  done  under  bis  com-  ftna^"ber. 
maqd.    Now  I  do  not  see  any  thing  to  shew  that  the 
proclamation  should  be  understood  otherwise  than  in 
itsplainseuse;  and  the  proclamation  says*  "that,  ifsuch 
capture  is  made  by  any  of  his  majesty's  ships  ox  ves- 
sels, under  the  command  of  a  flag  or  flags,  the  flag-offi- 
cer or  officers,  being  actually  on  boarder  directing 
miastisting  in  the  capture,  shall  have  oee-j^ghth  «f 
the  said  three-eighth  parts?    As  to  the  words,,  acting 
itnier  the  command,  it  certainly  woulfl  not.  follow  from 
thence  that  Admiral  Harveyh  entitled  Xq  the  flag-eightbj 
and  it  comes  to  the  question,  whether  he  gave  an^f 
orders,  or  was  assisting  iu  this  capture  i  Captain  Milnfi 
is  first  stationed  at  Dernarara, to protect .the  Colqnies. 
He  comes  away  from  thence,  thinking  it  right  for  the 
benefit  o/tbe^ service.  .Hecomestp  ,Stm  /O'tf*,.  wheip 
he  finds  a  necessity  of  proceeding  further,  autf  he  yields 
to  it,  and  comes  home  with  the  convoy,  but  certainly 
not  under  the  authority  of  Admiral  Harvey.  So.fareve^ 
from  approving  of  it,  he  regrets  that  he  went  to  St.  Kitts 
atdll,  Then  the  merely  being  under  the  command  of  the 
admiral  is  not  sufficient,  under  the  proclamatibn,  to  en* 
title  him  to  the  flag-eighth;  for  the  proclamation  requires 
in  terms  the  direction  and  assistance  of  the  flag-officer* 
Here  the  captain,  on  the  contrary,  venially  brojcc  theor- 
dm  whxchhe  actually  received  from.  Admiral  Harvey  and 
in  the  language  of  his  own  letter,  the  plaintiff*  doe*  not 
consider  him,  according  to  my  understapding,  as  acting 
under  his  authority  or  command. 

Lb  Blanc,  J.  ",  I  should  not  Jiaye  been  sorry  if  I 
cool4  have  been  borne  out  by  the  authorities  to  say, 
that  Admiral  Harvey .  was  entitled ;  because,  I  think, 
it  would  be  better  for  the  service. in. general  if  wcottld 
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***'      ut>  dwtjtt  persoa  who  acta  contmry  to  ordetsr,  M 
If  arvet     be  entitled  to  more  than  be  would  in  case  of  obedience 
cZ       to  **?•    Bttt  *  C*M<*  «y)  that  according  to  the  pro- 
wd  Another.  cfamation,  the  captain  is  acting  under  the  order*  of 
Admiral  Harvey.    The  counsel  for  bite  was  drive*  to 
ahew  that  he  was  acting  under  the  orders  of  Adqiiral 
H*rv*y,  but  that  cannot  be  so  considered.  Admfarallbr- 
t*jr>  on  the  contrary,  gives  no  approbation  of  his  con* 
duct.    The  letter  wrote  by  hioi  to  the  Bdmiia^ideidy 
ilhews  he  never  approved  of  what  Captain  Milne  bad 
done  j  hot  at  any  rate  he  never  <Dtjntmtes  that  jrbatte 
fead  done  was  by>  Uk  command*  or  witfe.bis.sttbeqiieril 
approbation;    but  he iaments,  tb*fr  he  did  jitft  *» 
tnain  pn  his  station,  and.  *alt  for  tbet  Jriadme^  ,  $*#> 
tfttess  we  can  consider  that  apcfsoo^Ung  in  dir^tVm- 
kttion  of  thecfrders  of  hit  superior  eojtfjnander^tote 
supposed  to  be  acting-under  his  orj£rs>we  ca*ndt£jttat 
the  Admiral  ha*  here  gy  ten  bisdireetioo  br  ajstftaecti 
though  I  should  think  that  if  he  did  any  tbipg  which 
Wrid.be  referred  to  the  orders /f  the  A«ti*ir*l  tbangb 
b$ba£tH>tgiven.e*preft  and  tforttauiar  orders  Sqt>$*1 
purpose,  it  might  be  stud  to  have  teen  done  wMUui 
assistanc&and  under  bis  command* 

Judgment  ton  Trt  nErAivniiift 

~  >      •   ■  '  v   •    »         ....  i-^niip 

Goss  *£i**ia*  Harrison*'— fi*.  tt.' *  fT  fJ 

Goaf  igmist  Da AKgroEBu— (Bail vof  W«»V  Harrisw^ 

Ssmble^  JR*r<?  fte  bait  are  let  6t  ttpontirmtWSrytte  Urn 
'of  tie  principal,  the  money  levied  t&  abide'  tbc4Pe*$jmd<tk 
hail-bond  to  stand  at  a  Security  ;  the  bail  are  not  liable. he- 
youd  the  penalty  on  the  bond,  although  the  debt  end  out* 
nzxatd  ike  tame  nfter  tkt  Waif,  and  tU  iftataiMfr  Mt 
vouldkmpe  betufutly^vendby  thewemrUy.nJ^inicUU 
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^HIS  was  art u|e<*>  shew  cause  wfcy  tbtji.fa.  exe-        1«95« 
<mted  in  this  cadse  should  not  bte  set  aside,  find  tie       Col|' 
moacy  levied:  be  restored  to  the  defendant ;  and  why 
Mr-  Wooley;  thz  attorney  for  the  plaintiff,  should  not 
pay  the  -costs  of  the  applical  iofi*    The  case  was  ai  fol- 
low! :  >Dmkeford  had  justified  bail  f  notwithstanding 
which,  the  -plaintif  levied  art-  Mention  against  the 
principal*   Amotion  was  then  made  why  the  exer- 
tion tad  jwoeedhsge  sbosld'not  be  set  Aside  for  in** 
gatiuily^'OB  fcfering  which;  it  was*  ordefed*  that  the 
mone^paMMatoifbe  hands  of  the*sheriff,  lAotfd  abide 
tbeeiaafctef  4h«tarfgiAal  «*i«*h    One  cause  of  eom- 
pJiio^Orf^be-pretettt  motion  w«w,  that  having  levied 
tbeformer  efflfoutfeil/  and  the  tftoofcy  being  p*id  into 
theliitfdfrof  iJw  sheriff,  andthei^t*ing*j*rfetfe*l 
itshodd^abi^lfra  event  itftfie  ortgfost  action,  the 
pkhttf  bad  tafceothat  money,  »ad  also  .fc*ied*rH*heff 
wcatioo-    Jodgfttefilh was  obtfrintd  fgaiAst'tbe  tail 
wgalaAf, l^d  risA  a  verdidt  tigtmtt  the  prtocipaVthe 
smwmtotf  wfcfeb  with  tbe  rats  eonsid«tably'e*ce4te* 
IbedidDeytlue^tbe  time  when  the  e»&ftton  writ 
srigladly  t&ke0«ttt  against  tbe  bail.    Tbe  costs  weiw 
411.    The  original  debt  40l.  and  upwards,  and  the  pe- 
nalty in  tbe  baiUbond  only  $01.    Execution  bad  been 
taken  out  for  more  than  this  penalty,  and  the  pfaintifT* 
oooosel  contended,  that  it  was  right  For  had  the  exe- 
cution beta  ordered,  to  spand  at  first,  tbe  debt  and 
costs  would  have  been  satisfied ;  and  tbe  bail-bbnd  now 
irstidstt*  *  security  tfjVto  the  'penalty' for  ibe  cost* 
after  that  time*  >  Th^&xsV^fbad  received  above  80l. 
istheifbole^Bt^npteicglu^ve.of  what  was  paid  into 
courti  .    »«•".•>..*   it  ,  .  *•'»  *.  .    '» 

M-WKZ&ff "flHtf'»».0|i?Wr^  l**M  '.'  Mras  not  thebaif 
*Wiwip  $M^lf<W>to*  buttfie  bail-boij4  msW 
Hand  as  a  security.         v .      .,.       _  •:  .) . 
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y*»        *  The  whole  was  referred  to  the  master,  but  jbz  court 

Go$»        thought  that  the  bail  could   He  bound  oflty  to  the 

.amount  pf  the  bail-bond.  ' 


Gn  kit&En*  against  CkVLTiztVr—' February  II. 
JVhere  a  husband  and  tcife  entered  into  a  deed  with  a  prtimon 
that  fa  a  certain  event ,  and  upon  the  consent  of  ititttm%  tie 

-  toife  should  be  permitted  to" live  separate,  and  she  did  Ike  «• 

-  paratefrom  her  kushani,  but  without  ike  to*tc*t\tflkettv 

•  fees,  and  then  committed  adaitenft  held,  -that  the.  htbmd 
.  fright  bring  an  artitm  far  criminal  CAtntmdtio*  agrinst  tk 
.  adulterer ;  notwHfatwnding  tk* authority  of Weedda v.Ttm- 

♦  brel,  5  T«m  Rep.  $tf*  tQ*Jcry,  *w far  *f*nyrpwk 
(  that, cqsejs Jaw t 

tvrn<#  TPHlSwas  an  action  for.  erimtnal  conversation  by 
GAULJI.J.D.  f  tbe  fofonfont  ^th- the  wife  «6  the  plaintiff,  tried 
before  Lord  Ellenboboitgh,  G.  Jfc  at  ffcffjipjBJfr, 
die  sittings  after  last  MisAWw^j  term.  *  The'adaltay 
being  prored  fov'thz  pl<ri*tify  the  counsel  for  the  dtfnh 
daM  put  in  a  deed  of  separation,  (kited  the  A%th  of 
jrfugtisf,  W9tf,  which  was  before  the  acts;  of  adultery 
proved;  and  contended  opon  the  authority  of  the  case 
offVeedamv.  Timbre  11*  that  tfaa  plaintiff  vhouHbe 
non-suhed.  The  counsel  for  the  plmntiff  contended 
that  the  adultery?  though  not  actually  prored  •  at  ttat 
time,  might  be  inferred  from  ctrcutnstanees,  and ?a<kt 
the  direction  of  .his « lordship,  found  a  verdict  far  the 
plaintiff^Vf'wh  very  targe  damages;  although  .there 
were  some  letters  produced  on  the  part  of  the  deft* 
dant/inotder  to  shew  some  misconduct  and  violence 
on  the  part  of -the  p/aijtf^towardgjiis  wife. 

This  indenture  is  set  out  in  the  second' vol.  of  Mr. 
fytsfs  Reports,  p.  283,  in  the  following  terms,  and 
throughout  the  argument  thjs  copy  of  the  deed  WM 
referred  to. 

•x—. : :— : — : ; s '-r±~ n 
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By  indenture  of  the  ISth  of  August,  1798,  made  1805, 
between  George  Chambers,  the  plaintiff,  of  the  first  cmKUhkt^,% 
part,  the  Honourable  Jane  Chambers,  his  wife,  of  the  versiU 
lecood  part ;  George,  Lord  Rodney,  and  J.  Rodney* 
of  the  third  part;  and  J.  Milbank,  since  deceased,  of 
the  fourth  part;  after  reciting  that  Sir  JV*  Chambers; 
knight,  made  and  duly  executed  his  will,  dated  the 
lyth  of  June,  1796,  and  that  he  thereby  bequeathed 
the  said  Jane  Chambers,  his  son's  wife,  an  annuity  of 
2001.  so  long  as  she  should  continue  to  lire  in  wed- 
lock with  her  said  husband,  or  in  case  of  his  death  con- 
tinued unmarried ;  but  in  failure  ofeither  of  these  con* 
(iitk>D§,  Iter  said  annuity  should  cease- and  be  void  from 
the  day  of  such  failure  ;  and  he,  Sir  W.C.  appointed  T* 
G.  G.  A.  and  R.R.  executors,  &c.  and  died,  &c.  and 
his  executors  duly  proved  the  wHl ;  and  further  reciting 
that  Jane  Chambers,  in  her  right,  was  entitled  to  &» 
pension  of  1001.  granted  by  an  act  of  the  Irish  parlia- 
ment, passed  in  1780,  and  payable  to  her  as  one  of 
the  younger  children  of  the  late  George  Lord  Rodney; 
during  her  life:  and  further  reciting  that  divers  d& 
fereuces  had  lately  arisen  between  the  plaintiff  and  Janm 
his  wife,  and  that  the  plaintiff,  in  order  to  put  an  end 
to  such  differences,  and  to  induce  the  said  Jane,  hi* 
vife,  U  continue  to  live  with  him,  had  agreed  to  treat 
her  with  all  due  kindness  and  regard,  and-  to  enter  into 
the  covenants  and  agreements  thereinafter  contained^ 
■abject  to  Jnch  conditions  and  restrictions  as  are  therein* 
after  mentioned}  it  was  by  the  said  indenture  witnessed, 
that  in  pursuance  of  the  .said  agreement  and  in  conside- 
ration of  IQs.  fcc»  G.  Chambers,  and  Jane,  his  wife, 
bargained,  and  assigned  to  the  said  Lord  Rodney  and 
J  Rodney,  their  executors,  8tc.  the  said  annuity  of 
2001.  bequeathed  to  the  said  Jane  by  the  said  recited 
will  of  Sir  W.  C.  and  also  the  said  pension  of  1001.  and 
all  arrears  and  future  payments  thereof,  8tc.  upotf 
T*vsTj  as  to  the  said  pension  of  1001.  to  pay  the  samf 


CMnniLp. 


<Gws  tn  jfc R.  in  HttafyTerto, 

mwsl       nhtoihp  said  Jant  Qkambm,  c*  her- appointee,'  in 
0bAMMM    trriting,  for  her  sole  and  separate  naey  wlieiW  she  coaw 
tinued  to  live  with  her  husband  or  not,  and  that  it 
might  not  be  subject  to  kis  debts,  uontroul,  &c.    Aod 
**  to  the  said  annuity  oft&OOi.  \o trust  from  time  to  tkne: 
so  long  as-  thd  plaintiff* and  Jaw*  hie  wife  should  live  to* 
gether,  to  ripply  the  frame*  or  so  much  thereof,  a*-£h* 
•aid  tn$$ee$,  or  the  survivor  or  :  executor,  &c.  shwikl 
in  their  discretion  think  necessary,  10  the -ptttehtaMof 
nreaaagapptirel,  aiid<itbernecessaiiefrforihe4saidVdto 
Ghmmbcn.    And  a*  to  so  much  of  the  said  annuity  of 
«0Q1.  as  the  said  trmtcc$,  fee.  should  not  deem  lied** 
mry  to  be  applied  to  the  purposes  last  reenfoted/ill 
tmat,4e  pay  the  latfce  to  the  plauUiff\  his  executing 
fco;    Aad  upon  farther  ftro*t,*Q  cqse  any  separatiM* 
should  tafee  place  between  the  said  pktintifmd  Jbnfii 
bis  wife,  with  the  approbation  of  the  trustees  «t)d'  ife 
Millnmh,  or1  the  survivors  or  survivor  ot  thetft,  &<*»  or 
is  case  of  the  death  of  the  plaintiff,  m  the  Ufe**tae 
tfihe  ibid  Jam  C*a;a6m,  then  and  in  fcilber  of  tb* 
said  cases*  and  so  often  as  it  should  happen,  *ha^ the 
said  IjohJ  Rodwywd  J*  Rofrey,  ajid  the  surviyorjof 
them,  should  from  time  to  time  pay/the  whole  of;  the, 
said,  annuity  of  £001,  as  the  sa|»e  should  be  jecei^ 
ty  them  in  such  and  the  sapie  mpnnqr,  W^e  bfiP?^ 
oftheaaJdjJane.  Lhambtrs  as  therejn  before,  ^^4$* 
rectec)   touching,  the  said  (BeAsjot;  $tf  1(X>U,  ApijLtjjfc 
plaintiff' did  thereby,  fpr  Jiijpsclf,  ,&♦<;,  covens fc)p  ^nd, 
with  the  said  Lord  JR.  and  J.  JR.  their  exec  a  tors,  fyq« 
that  in  cwt  future  differences  should  Arise,  between 
ih*  pUittiJf  afid  the  said  JaHc,  his  wife,  arid*  she  the 
said  JtiMf-should  on  that  account  at  anytime  thereafter 
find  it  ncccstary  toKve  separate  and  apart  fro  to  hi  of, 
he  i\\t-dtfendn nt  should  permit  and  suffer  her  toieare 
him,  and  from  time  to  time,  and  afall  time*  thereafter* 
to  live,  inhabit  and  reside  separate  and  apart  fro&rhiibj 
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in  such  place,  or  in  such  family  as  she  should  think  pro*     

per;  and  should  not  prosecute,  cKatnrb/or  molest  tbesaid  g«am  b»t 
Jape,  or  any  person  in-  whbse  hous&or  family  she  should 
xaside  on  account  of  her  remaining  separate  and  apart 
fata  him  the  said  G.  Chcohbm,  subject  nevertheless, 
to  the  condition  or  proviso  in  that  behalf  thereinafter 
6*otamed;«tid' moreover,  that  m  case  the  said  annuity 
*f  'MOl.  thereby  assigned  should  at  any  time  daring 
•fee-lift  <rf  the  said  Jane,  cease  to  be  payable  to  the 
pfotyfe^hiitenrs,  &c.  should  pay  unto  the  said  Lord 
ft  mi  2Y  fi.  &e.  from  thence  daring  the  Mfe  of  th<S 
**9!>4ftrj|**ot>e  annuity  of  tODLfnm  the  time  the  niA 
»fl»HMiy>n«der  the  said  will,  shotdd  cease-  upoirtrast 
t^#t:  JLHey  sboukj  pay  the  same  to  and  for  such  and  the 
itM»eittieats*nd -purposes,  and  in  such  and -the  same 
■Winer  an  Peseta  before  ^directed  with  respect  to  the 
said^tniorty  of  9001.  thereby  assigned ,  8cc. 

-Jo  the  declaration  in  thatiHtse,  xhepladnHftLor&IL 
Mid  F>\K.  averred  that  MUkbctnk  was  dead,  and  that 
after  bit  dea*b>  to  wit, on  the  lOtbday  otJu^ttUy\10% 
%<*epa*attot>4kd  takfe  place,  wtth-ttiftbr  approbations      - 

'P all  as "j  for  lh*  deft?i(lant,m  this  tpwti/ obtained  a 
fiii6  to  sft^w  caiue  why  there* should  not  bfc  a  new  trial, 
on'ih'e  above  ground,  that  the  verdict  Was  against  la*nr  ^ 
afiJaTso  on  the  ground  of  4*cessive  'damages.  Lord 
EtlfaAoROtTGH  C.  3.  when  this  rule  was  granted, 
desired 'him  tp  fcorisifl^r Vhe  cast  of  tVctdan  V.  TimbreU 
ripbn'Hrhicipk,  and  bot  to  treat  it  as  a  decisive  antho-: 
*if.  ;  '   ■    •-    '      ■       •  " 

. JpKSKiNRjG  arrow,  andSqARLRT,  for  the  plaintiff, 
now  shewed  cause,  and  contended  that  this  case  did  riot 
iWl^itriinthe  caseof /f^^fowv.  Timbrdl  Lord  Kenytn 
ii&jd,  that  ease  was  not  founded  upon  any  precedent;  bu£ 
Aat.upon  principle,  he  though*  that  it  the  parties  were 
separated,  the  Iju^and  could  not  complain  of  the  loss 
of  matrimonial  comfort  and  society.    Upon  that  case 


#fl»  '  Cases  m  B.  R.  in* Hilary  Tirm, 

1805.       therefore,  whatever  be  the  cause  of  separation,  the  W 
tiuAu^Ks    band  cannot  bring  an  action  for  adultery  in  case  of 

verm*       separation;  but  suppose  there  is  a  private  marriage, 
and  the  wife  lives  for  some  time  with  her  father,  who 
gives  her  a  fortune  upon  condition  that  she  lives  sepa- 
rately ffom  her  husband  for  a  limited  time ;  then,  ao 
cording  to  the  case  of  Wet  don  v.  Timbrell,  there  is  do 
drawing  the  line,  and  if  the  act  of  adultery  .takes  place 
during  the  separation,  but  the  husband  does  not  know 
of  it  till  afterwards,  there  can  be  no  action  against  tbe 
adulterer.    Although    the  plaintiff  declares  on  a  per 
fkod,  that  he    lost  the  comfort  and  society  of  hit 
wife,  yet  there  are  other  things  in  which  the  matrimo- 
nial Comforts  may  be  destroyed  lhan  in  the  mere  loss  of 
the  society  of  the  wife;    or  she  is  rendered  unfit  to 
have  the  care  and  protection  of  his  children.    Though 
if  the  separation   were  for' misconduct  on  tbe  part  of 
the  husband,  the  action  might  well  be  said  not  to  lie,  jet 
the  case  of  Weedon  v.  Timbiell  stands  merely  upon  tbe 
cround  of  separation.    The  case  of  an  action  by  a 
father  for  seducing  his  daughter  pome  what  reseaibfes 
indeed  the  case  of  an  action  for  criminal  conversation ; 
but  there  it  proceeds  upon  the  supposition,  that  tbe 
father  is  the  master  of  the  child  and  uses  her  services, 
whereas  there  is  no  such  supposed  relation  of  master  and 
servant  here. 

Lawrence,  J.  "  They  resemble  each  other  in  thi», 
that  they  are  only  maintainable  on  the  ground  of  tbe 
special  damage,  although  the  special  damage  io  tbe 
one  case  is  not  in  fact  made  out  as  it  is  stated. 

Lord  Ellenborough,  C.  J.  "  Is  it  not  as  much 
a  part  of  his  aid  and  comfort  that  the  wife  should  edu- 
cate his  children  in  virtue  and  good  conduct  as  that  he 
should  have  her  .society  and  sensual  enjoyment  ?  As 
to  the  form  of  the  action,  .it  occurs  to  me  to  mention 
•nly  that  the  action  is  in  trespass,  because  of  tbe 
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Injury  as  to  the  person' of  tibia  wife  9  06W  <m*&4Kft*ty       JMfc 
case*  of  trespass,  the  wjfe*  oagbt  to  jomifitbfcattfod       ^T!** 
but  *be  dpes.not  join,. because  though  it  js  a  trespass '      t^nM 
on  her,  pertoQ#,yet  the  action. is  brought  for  the  spe-  <*»**»«*•• 
rial  injury-  which  the  husband  receives,    lie  words  10 
tbt  .declaration,  are,  that  he  lost  the  comfort,  society^ 
sod  as%i<Uan<x  of  the  wife,,  which  he  ought  to  bare 
W."  ......  r        •         ;  -      :   * 

fctfs*  irf*.  '  n  Even  upon  the  terms  of  the  deed,  -si 
distinction  may  be  raised*;  for  it  is  not  a  deed  to  let  the 
tvife  letose  at  all  events ;  it  is  only  a  qualified  license  tf> 
BvtfWparate  upon  a  certain  proviso/7  *        * 

Dallas  and  Br  b rough,  contra,  "  This  case  falls 
vithin  the  doctrine  of  Wudon  v.  Timbrrll,  supposing 
tint  case  tp,  be  Jaw  .—The  action  for  criminal  convey 
sation  i^aot  an  action  of  trrtpaisviet  armit,  -but  of  U*s>» 
pass  09  the  case  Jbr  the  special  damage ;  that  is,  for  the 
loesof  the  society  of  the  wife.  Up  to  the  Wth  of  Jugutt, 
1798,  the  letters  of  the  plaintiff shew  that  be  Wa*4he 
colpable  author  of  the  separation.  In  the  first  instano*, 
iadted,  it  was  a  deed  to  bring  the  husband  and  wife 

.together  .and  so  far  differs  from  Witdon  y,  Timbtell; 
but  ajUhere  .is,  a  covenant  that  in  case  of  his  ill  beha>» 

.viour  to  his  wife,  she  may  live  separate,  and  she  is  to 

gW;the  so]f  judjge  of  the  propriety  or  necessity  of  doing 
Ky  when  she  c|pes  separate  uncle/-  this  covenant,  then? 
can  be  nc*,  difference  between,  this  case  and  Weedon  v. 
fimbrih ;  fpjr  they  are  at  the  time  of  the  adultery  living 

♦apart  under  the  provisions  of  a  deed  of  separation,.,  add 
whether  that  Jeed  was  originally  absolute  or  conditional 

tnust  berrfimaterial ;  and  that  it  was  a  deed  of  separation, 

"titd'tawitil, -was  decided  in  the  case  .of.  dtodney  %. 

mChnmbtr*fi  lb  tbis  court."-    *  4 

Lord  Ellenbokougi*,*  C.  J. ' r" ' Most  of  ttie  judges 
*  2  East.  233. 


j»flmtiM»  thought  that  it  wag  rather  a  deed  to  tag 
lb*  parties  together  than  to  separate  them." 

'  LaWr£*&b,  J.  "The  court  in  that  ease  thought 
that  it  wns  a  good  covenant  for  the  separation,  became 
it  was  referred  to  a  domestic  forum ,  to  say  in  what  can 
It  would  be  right  ft  r  them  to  be  separated ;  and  it  came 
(bn  upon  admission  that  they  were  separated  by  the 
consent  of  the  trustees.  You  mistake  in  supposing 
.(he  c&rt  to  say  that  an  iudependan*  covenant  for  a 
wife  to.  live  apart  from  her  husband  whenever  «V 
chooses  is  a  good  covenant.  We  did  not  decide  nny 
such  thing.  1  know  that  X  went  at  leapt,  if  the  other 
judges  did  not,  and  I  believe  they  did,  upon  that 
ground,  that  the  parties  had  instituted  a  sort  of  domes- 
tic forum  by  which  it  should  be  tried  and  determined 
>hen  it  would  be  proper  for  them  to  be  so  separated. 
We  never  said  that  a  covenant  for  the  wife  to  quit  the 

husband  whenever  she  thought  fit,  would  be  good." 

• 
•    Iioiod  BLtSNBoBooGff,  C.  J.    "  That  would  be, 
jll  fact*  to  make  the  husband  a  tenant  at  will  to  the 
OWife  for  aH  hi*  marital  rights/' 

Lawrence,  J.  €€  Consider  two  question*  ft* arising 
liere;  first,  whether  the  deed  is  not  a  restraint  opott 
the  wife  from  quitting  her  husband,  except  with  the 
consent  of  her  trustees,  and  secondly,  whether,  ifitb 
not  such  a  consent,  ft  can  be  good." 

'•  Bukbouoh.  "These  are  i  a  depend  ant  covenants. 
And  not  merely  upon  the  authority  of  the  cast  ef 
Wctdenv,  Timbreli,  but  from'  the  very  nature  of  aft 

lection  upon  the  case,  it  is  clear,  that  it  can  only  fas 
ttaiatained  for  the  special  injury,  *  the  lose  of  Use 
society  and  comfort  of  the  wife.    If  it  were  not  for 

;that,  the  party  could  only  proceed  in  the  comooai 

fniabUi  QAimL    And  whether  the  deed  is  good  u  ut* 
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Lawrinci,  J.  *  Is  it  not  evidence  of  the  loss  of 
the  assistance  of  the  wife  by  means  of  this  misconduct 
of  the  defendant  it  the  plaintiff  \s  in  anywise  injured 
bjtbe  want  of  her  aid  in  the  education  of  his  children.* 

Gaoaa,  J.  "  Separation  in  fact  is  not  the  tame  at 
if  she  lived  apart  under  the  provisions  of  a  deed ;  for  ifc 
will  alter  the  case  materially  if  she  lives  apart  on  ac* 
aoant  of  the  adultery.  And  the  two  youogtfl  e^il  «• 
were  to  live  with  her.? 

Lord  ELLfeNBoRocdtf,  C.  J."  I  certainly  pot  it  to 
the  jury  to  say,  that  this  interrupted  their  reconcilia- 
tion ;  and  that  it  deprived  the  husband  of  the  atotiferaca 
of  bis  wife  m  bringing  up  the  children." 

The  Court  took  time  to  consider,  and  on  this  dajf 
judgment  was  delivered  to  the  following  effect  bf    - 

Lord  Ellewbobopoh,  Q.  J.  J"  This  was  an  ao* 
tion  for  criminal  conversation,  and  it  came  btfoit 
the  court  on  a  motion  for  a  new  trial  on  Saturday 
last.  It  it  unnecessary  to  say  any  thing  more  respect- 
ing  the  deed  of  the  18th  of  August,  1798,  than  dial 
it  seems  not  to  have  been  meant  to  provide  for  any 
separation,  bat  such  as  should  be  with  the  approbation 
of  the  trustees,  for  it  assigns  two  annuities  to  Mrs.  Cham* 
ben,  one  settled  by  an  act  of  the  Irish  parliament  of  100t» 
a  year,  audanotber  of  £001,  left  by  the  will  of  Sir  Wit* 
/teas  Chambers,  as  long  aa  she  afeoald  live  with  hft 
husband,  or  continue  single.  Then  £001.  per  arm.  U  al- 
lowed for  clothes,  and  then  after  some  provisions  re- 
specting the  trustees,  &c.  comes  the  clause  which  putt 
it  ia  the  power  of  Mrs.  Chambers  to  leave  her  husband 
if  she  should  find  it  necessary,aod  one  by  which  Chamber* 
fottwauta  tofenpit  her  to  live  separata  and  apart  fro* 
is8 


Cfr»na»»C 


MmpAka'tfc^t  it  shall  be  lawful  faeB^orthrtoJmt* 
and  enjoy  her  household  furniture,  jewels,  fec'tothe 
^XT"  amount  of  5001.  and  moreover,  in  case  any  of  thettOOl. 
ceases  to  be  payable  to  pay  to  the  trustees  a  like  annuity, 
upon  like  trusts,  &c. ;  then  foilowsa  clause  that  in  case  of 
a. separation  with  the  approbation  of  the  trustees,  Mrs. 
Chamber*  might  take  the  two  youngest  children  to  lite 
*4tb  her ;  then  a  provision  for  certain  allowances  for 
the  children  to  be  with  Mrs.  Chamber*,  and  a  covenant: 
that  Chambers  should  cause  to  be  done  every  other  act 
to-  confirm  such  .separation ;-  and  afterward*  comes 
the  covenant  in  case  of  separation  to  indemnify  him, 
fyf.    Then  follows  the  proviso  referred  to. 

•  Now  taking  the  whole  of  the  deed  into  consideration, 
it  is  Evident  that  no  separation  was  in  the  contempla- 
tion of  the  parties  without  the  approbation  of  the  trus- 
tees ;  for  not  only  the  interest  of  Mrs.  Chambers,  but 
that  of  her.  children  is  concerned,  and  if  the  deed  is 
construed  to  give  her  a  power  of  separation  without 
Che  approbation  of  her  trustees,  all  the  purpose  of  the 
deed  would  be  destroyed.  She  would  have  no  claim 
fcr200l.  a  year,  For  the  trustees  have  no  power  to  apply 
ttfexceptin  the  event  of  aseparation  with  their  approba- 
tion. In  the  next  place;  the  interest  of  the  children 
Voold  be  unprovided  for;  and  lastly,  Mr.  Chambtn 
ironld  have  no  indemnity  against' her  contracts,  which' 
tte  in  the  other  case  provided  for.  And  not  only  those 
Consequences  would  follow,  but  this  very  absurd  one/ 
that  if  she  left  her*  husband  without  the  consent  of  her 
Ifustfces,  she  would  take  property  to  the  amount  of  5001. 
m\f  therefore,  the  deeds  cannot  be  held  as  providing 
for  the  separation  without  the  approbation  of  the  trus- 
tees the  consequence  of  Mrs.  Chambers  having  left  her 
husband  without  the  approbation  of  her  trustees  \s,  that 
she  cannot  be  considered,  at  the  time,  as  living  sepa- 
rate fron*"him  witlT^jV  consent  •  and  of  courie  the 
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evcit  b»Dot  taken  place,  and  therefore  the  plpM$*i> 
ftftbt  to  recover  is  not  affected  by  this  deed.  And  if  ~  " 
she  did  leave  her  husband  without Jiis  approbation,  he  verms 
has  not,  as  in  the  cdseofffeedon  v.  Timbrtll,  given  op  C4*W**IJ 
the  comfort  and  society  of  his  wife;  consequently,  the' 
case  of.  Wrt 4o/i  v.  7  imbrell  cannot  be  considered  as  an' 
authority  for  disturbing  the  verdict.  As  to  the  second* 
ground,  namely,  the  damages,  if  it  appeared  to  us  that: 
the  amount  of  the  damages  compared  with  the  facto* 
proved,  was  extravagant,  and  that  the  jury  most  have* 
actedfaxn  undue  motives,  or  from  misconception,  we 
should  have  thought  it  our  duty  to  have  submitted 'the> 
question  to  a  second  trial.  But  this  does  not  appear  in' 
the  present  instance,  upon  a  review  of  all  the  circunv- 
»tances,to  be  the  case  :  therefore  the 

Rule  for  a  new  trial  must  be  discharged,  ' # 


Fletchse  against  Wilkins  and  Another. — Feb.  11. 

Beli,  thai  the  stat.  24  Geo.  II.  c.  44,  s.  fj,  does  not  extend 
to  actions  of  replevin ;  they  Iteing  proceedings  in  rem.  to 
vhich  the  provisions  of  that  statute  are  inapplicable,  and 
mould  go  wholly  to  defeat  the  object  of  the  suit  to  recover  the 
goods. 


vrrtttf 
WiLKijrs* 


pLAJNTIFF  declares  that  defendants,  on  the  4th  of    Fi.tchm 

August,  at 'the  parish  of  Shipton-under-Whichwood,  w-*1* 
ia  the  county  of  Oxford,  in  a  certain  place  there  called 
Milton  Cow  Common,  took  the  cattle,  to  wit,  four  cows, 
^plaintiff,  and  the  same  unjustly  detained  against  sure-* 
ties  and  pledges,  until,  &c.  wherefore  plaintiff  saxth  he 
i*  injured,  and  hath  sustained  damages  to  the  value  o£ 
50l.&c.  therefore,  be  brings  his  suit,  &c.  Avowry  and 
Cocxxzance.  Defendants,  Williams  and  Bridge,  as 
overseers  of  the  poor,  and  defendant  Rawlim,  as  church- 
tardea, of  th*  hamlet  of  Milton,  in  tbe  said  parish  of 


Aft  GnfffalLltffc  BUktjfWh^ 


ftsTcata 


Skipfom, b  the  said  county  of  Onr/orrf,  w*H  awN*,  at 
defendant  Herbert,  as  their  baibff,  well  aoknowMgp 
the  taking  of  the  said  com  of  the  pltintff,  ta  the  sasi 
Warns,     place,  in  which,  fcc.  and  jostly,  tec.  because  tbty  sw 
that  before  and  at  the  said  time,  when,  See.  the  sal 
place,  in  which,  fcc.  was,  and  stitlia  situate,  sitbia 
and  parcel  of  the  hamlet  of  Mik<m,  in  the  parish  afim* 
■aid ;  that  before  the  said  time,  when,  fee.  *  frit,  so 
the  gist  of  July,  1803,  a  certain  warrant  watt  taw  and 
there  made  by  and  sealed  with  the  respective  stshof 
franci*  Pewsfan,  Esq.  and  the  iter.  Chart*  Wt**, 
cleric,  then  and  still  being  justice*  off  onr  Lord  thefts* 
King  assigned  to  keep  the  peace  *f  our  said  Loritis* 
fc   King,  in  and  for  the  said  oownty,  {here  the  wtrrttl 
was  set  out,  being  a  warrant  of  di strew,  for  Ml.  13s.  hi 
for  the  arrears  of  a  poor's  rate]  whiolKUMd  warrant  af- 
terwards and  before  the  times,  wTien^  fcc.  to  wit,os 
the  same  day  and  year  last  aforesaid,  at  the  parish  afore- 
said, was  delivered   to  defendant*   Wilkia*,  Briigh 
and  Rawliti*,  to  be  duly  executed,  aftd  e*id  WM#*ei 
Bridge,  at  the  same  time  when,  fcc.  being  overseen  of 
the  poor  of  the  said  Humkt,  and  said  JUmlm>  bewf 
fcc.  then  and  at  the  same  time,  when,  fcc*  to  wit,  op  the 
same  day  and  year  aforesaid,  requested  the  ptoi*t$ 
to  pay  the  said  sam  of  34l.  13s.  />d.    and  became  the 
tjfata/j^'then  and  there  refused  to  pay  them  theses* 
or  any  part  thereof,  which  then  and  at #  the  said  tie* 
when,  fcc.  remained  wholly  unpaid,  and  the  said  Wil- 
kin* and  Bridge,  so  being  such  overseer*,  as  aforesatij 
and  said   Rawlins,  so  being  such  church-warden  sf 
aforesaid,  well  avow,  and  the  said  Herbert,  their  bailiff, 
and  by  their  command  well  acknowledges  the  taking 
of  the  said  cows,  at  the  said  time,  when,  fcc.  ifi-thesd 
place,  in  which,  fcc.  and  justly,  fcc.  for  and  in  the 
name  of  a  distress  for  the   said  sam  of  54k  13s.  3d. 
so  due  and  in  arrear  as  aforesaid,  and  which  is  still 
wholly  unpaid,  to  wit,  at  the  parish  aforesaid.   A&4 
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H*wAdcfmda*U  further  say  that  bo  demand  in  m*. 
tiof  by  the  said  jafa'af^or  by  bis  attorney  or  agent, 
bail  been  made  or  left  at  tbe  usual  place  of  abode  of 
the  said  defendant*,  or  either  of  them,  of  ihe  perusal  and  Wuxiai* 
45opj  of  the  sard  warrant,  for  the  space  of  six  days  be- 
fore ihe  commencement  of  this,  suit,  and  this  the  d*~ 
fiadtnti  ace  ready  to  verify,  wherefore  they  pray  judg- 
ment and  ai  return  of  the  said  cows  to  be  adjudged  to 
them,  &c«  Pica,  in  bar  that  there  was  no  such  rate, 
And  also  a  further,  pita  io  bar  that  public  notice  of 
tbe  rale  was  not  given  in  the  cburcb.  To  this  the  ds- 
fudantt  replied,  th>t  there  iiad  been  an  appeal  against 
two  rates,  which  appeal  was  respited  to  the  12th  of 
January,  iSO«  ;  when  by  an  order  of  sessions,  the  said 
taomtes  and  all  intermediate  rates  were  quashed,  and 
•  mrvey  was  ordered  to  be  made,  whereby  it  appeared 
that  the  p/am/t^  had  been  under  rated  S4l.  18s.6d.w 
which  sum  \he  plaintiff  became  liable  to  pay,  and  tbe 
iHi)e  being  demanded  by  the  overseers,  &e.  a  sum* 
moas  was  served  on  the  plaintiff  to  appear  before  two 
justices  to  shew  cause  why  he  refused  to  pay  the  same; 
that  lie  appeared  and  not  having  shewn  sufficient  caua?, 
?od  the  same  remaining  due  aiid  unpaid,  the  said  was- 
laat  was  issued, 

RttoiNnin,  that  in  and  by  the  said  order  in  the 
Mid  replication  mentioned,  it  was  ordered  by  tbe  said 
court,  by  aad  with  tbe  consent  of  tbe  said  appellants 
*od  respondents,  that  a  new  rate  for  tbe  relief  of  the- 
poor  of  the  said  hamlet  should  be  immediately  made 
tnd  formed  upon  and  according  to  the  said  valuation 
of  the  said  John  Davit,  in  the  said  replication  men* 
turned,  and  that  said  two  rates  or  assessments,  so  ap- 
pealed against  as  aforesaid,  and  all  intermediate  rates,, 
ihould  be  quashed,  and  the  payments  of  tbe  several 
persons  charged  and  assessed  thereto  respectively, 
fould  ha  regskUttd  and  appropriated  by  end  acoordinj 


to  the  said  valuation,  and  the  hew^rt)*  tci  ^Cr^eito4 
formed  thereupon,  as* by.  thfc  Raid^or^r^^  fiallj 

appears,  and  the  plaintiff'  further  >aith,  ^th^nqntw 

WiLKswt.    *rSL^  for  the  relief  of  the  poor  of  the  sai<l  .hjtypta,  vat 
-immediately  ot  et  any  time  after  making  $e  jkid  or- 
ders and  before  th*  making  of  the  said  w^ran^in  the 
•said  avowry   and  cognizance    mentioned,.,  nfyfc,  ot 
v  formed    upon  and  according  to  the,  said  yajeation, 
«AbT  did  Uie  church-wardens  and  overseers  of  tfie  p*or 
T©f  the  said  hamlet  of  Milton  or  any  or  either tf  (tan, 
giveor-caiise  to  be  given  public  notice  in  the  cbacck 
Jof  any  snch  new  rate  as  aforesaid,  accor<;ingV(W  At 
'tstatuteln  that  caie  made  and  provided,  and  this -.the 
Jsaidp&zmfj/f  is  ready  to  verify,,  wherefpieiuasnjach  a» 
! defendants  have  above  avowed  and  acknowledge*!  the 
leaking  of  the  said  cows,  in  the  saU  place,  in  whqh/Stc. 
plaintiff  &i  before  prays  judgment/  and  bisd/uiiages 
fby  reason  of  the  taking  and  unjustly  detaining  thereof 
•to-be  .'.adjudged,  to  him,  8cc, 
<  ■  To  this  the  defendant's  demur  ;    • 
*  For  the  following  causes,  viz.  that  plaintifcbtffa  eott* 
•or  by  his  said  rejoinder  admitted,  traversed*  ©r  denW 
that  the  sard  anm  of  34K  13s.  ^J.  in  the  .awfrryand 
cognizance  and  replication  mentioned,  was  rated  /9»$essed 
sfk  increased  on  hisr  a&lbereirt  mejtfioqed,  bo*b*tfno 
liftd-by  \)is&aid  rejoinder  Attempted  to  put  v\  fcstie  ffber 
b*f*)  imm^teri^l  &£{«,  wholly  .iruetevant  fc  th*  oue^oo 
-respecting  the  right  of  defendants,  tq^lr^^e^ 
tCowe,  under  and  by  yirtue  of  the  said  warrant  for  the 
.said  sum  Qf  541.  133.  5|d.  so  increase^  oil  fitaudiff  * 
.aforesaid.  ■     ' e 

JoiN^DEB  in  demurrer,  &c. 
.'  Abbott  for  the  plaintiff.  *'  The  question  in  this  ca* 
lis,  whether  the  statute  9.4  Qep.  ILc  449(St((iv*exjtqMb 
,to  all  action  of  replevin.  Tiiat  statufg  enacts/'  that  no 
yoiioa  shall  be.  btoftght  Against  j*&3?«qputtev*  head 
botougb,  or  other  officer,  or  against  any  person  oc 
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perms  acting  by  his  order,  and  in  his  aid  for  any  iso5. 
thing  done  in  obedience  to  any  warrant  under  the  hand 
or  seil  of  any  justice  of  the  peace,  until  demand  hath 
been  made  or  left  at  the  usual  place  of  his  abode  by 
the  party  or  parties  intending  to  bring  such  action,  or 
by  his,  her,  or  their  attorney  or  agent,  in  writing,  signed 
by  the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  hath  been  refused 
or  neglected  by  the  space  of  six  days  ^fter  such  demand, 
&c."  Now  it  is  not  denied  but  that  if  this  was  an  ac- 
tion of  trespass,  it  would  have  been  necessary  to  have 
given  notice  under  this  statute.  The  case  of  Milward 
v.  Caffin,*  in  which  it  is  said  to  have  been  decided 
otherwise,  does  not  seem  to  have  been  much  discussed; 
and  Lord  C.  J.  DeGrey  thought  that  there  were  two 
objections  to  the  plaintiff's  recovering  there ;  first,  that 
the  statute  does  not  apply  to  an  action  of  replevin ;  and 
next  that  it  did  not  apply  to  a  distress  for  a  poor's -rate ; 
but  the  latter  point  is  clearly  ruled  otherwise  in  Hat* 
ptr  v.  Carr;  f  and  though  Lord  C.  De  Grey  says  it 
was  never  held  that  the  statute  does  apply  to  an  ac- 
tion of  replevin,  it  appears  now  that  he  was,  in  point  of 
fact,  mistaken.  For  in  Willcs'*  Reports,  which  were 
not  published  then,  it  appears  that  antecedently  to  the 
case  of  Milward v.  Coffin,  in  the  case  of  Pearson  against 
Roberts^  it  wasexpressly  so  decided  ;  and  the  statutes 
8  Hen.  VIII.  c.  4,  s.  3,  and  17  Car.  II.  c.  7 ;  and  4  8c  5 
Anne,  c.  16,  were  there  referred  to  in  order  to  shew 
that  replevin  is  an  action. 

Lord  EllenborougHjC.  J. "  Lord  C.  J.  Willes speaks 
of  two  sorts  of  replevin,  and  of  a  replevin  to  recover  da- 
mages ;  now  is  there  any  other  sort  of  replevin  than 
that  uponth4  statute  of  MarlbridgeV 

*  2  Bl.  Rep.  1330.       +  7  Term  Rep.  374. 
%  WxUas  Reports^  668. 
SO.  9Q.  A  A 


#0  CawinS*&wMft'*T*rw, 

i***  <3ro*eJ.  "  Dc*jj  *o*  &  &  Gilbert  *&&&*#  <**• 

■  p17tw«  S*1**1  w tl1' Q**  a£Cb  wweiy  ja  jeplevia  ?" 
wT£*m,  A  towrfc  "  Tbii  is  only  by  writ  of  jmlitits.  Inaff 
Actions  df  rrpkiin;  the  pldi/H^  cla?iih&  cttii  rearer* 
rfawrdgrtr.  Iti  Harper  r:  Carr;  Iiord  iTw^fr  said,  that 
?f  it  bad  ntrf  teen  fcr  the  case  of  Milwetrd-1.  Gttffin,  R# 
*fiotild"h4vfc  thdoght  fclr*t  the  art!  e*te6de?d  K>  tefrievii* 
And  it'sfeenii  reasonable  thfat  it  tbeoMv  fer  otherwise 
the  party  would  have  ah  opportunity  of  avoiding  tbf 
feflfeet  of  the  statute  by  bringing  bis  aetiou  in  a  pwtt* 
iular  form."  '     - 

Xord  Ellenborough,  C.  J.  "  What  was  the  if&dfe 
pf  replevying  before  the  statute  of  Mar)  bridge,  or  rather 
what  was  the  common  law  remedy?  Is  therg 'My 
other  replevin  than  by  pone  or  By  writ  hfjusticie*  V 

Abbott.  "  It  must  be  a  writ  of  justicies;ihe  form  of 
which  is  in  tfoe  Register  81,  and  iri  Fitzhcrbert's  Natura 
Bretium,  G8.  It  is  contended,  that  this  statute  would 
go  to  deprive  the  party  of  his  remedy  by  replevin,  bfc- 
c*u$e  the  constable  may  sell  the  good3  in  the  mean 
tips  before  the  $i*  days  expire.  But  though  it  may 
fet  right  in  some  eases  to  allow  of  the  remedy  by  reple- 
yid,  in  other  cases  it  may  not ;  and  particularly,  in&ach 
lipase  as  this,  where  the. party  bas  been  heard  upon  the 
appeal  before  the  justices,  and  the  distress  is  very  much 
in  the  nature  of  an  execution.  And  the  general  terms 
of  tbistseeUonof.tbe  statuteare  clearly  extensi  ve  enough 
to  comprehend  this  as  well  as  other  actions," 
.  Taunton,  tovtro,.  "  The.  argument  founded  on  the 
vcase  of  Harper  and  Carr  may  be  put  out  of  the  case, 
for  the  question  there  was,  whether  an  overseer  or 
churchwarden  was  within  J.he  protection  of  tfae  stat.  24 
Geo.  ILc,  44,  but  I  do  not  proceed  upon  that  ground, 
but  contend  only  that  replevin  is  not  an  action  within 
that  statute.  And  Harper  y.  Carr,  is  not  in  opposition 
to  the  case  of  Milwarji  v.  Cajjin,  which  does  not  say 
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t^at  ?q  overseer  is  not  within  the  act/ but  merely  that      .ifi0& 
rrpkvin,  being  an  action  in  rem]  is  not  within  it.    If  th.e    Jiviim 
statute  applies,  this  consequence  folloU  g ;  \>j  the  stat.     wJ^Ja 
S7  Gto.  II.  c.  CO,  s.  I,  justices  are  iro  powered  in  all 
case*  where  tbfcy  have  power  to  issue  a  warrapt  of  dis- 
trew  for  Ihe  payment  ctf  money,  to  order  the,  goods  to 
be  sold  jn  not  less  than  four  days,  and  within  eight 
days;  and  by  the  stat,  24  Geo.  II.  c.  44,  w  writ  shall 
be  issued  against  a  justice  until  he  shall  hare  had  one 
month's  potice :  so  that  it  is  impossible  for  the  party 
grieved  to  have  his  remedy  by  replevin ;  although  in 
<?a$e  of  a  poor's  rate  that  remedy   is  expressly  given, 
by  thetfat  43  Elizj:.2.  So  by  the  24  Geo.  II.  c.  44,, no 
writ  abaljl  be  sued  out  against  ajiy  justice  of  the  peace  &c. 
nor  any  copy  of  theprocftsat  the  suit  of  a  subject  served, 
4c.  Now  replevin  is  commenced  by  writ  of  justicies, 
why- pone  which  are  not  served  on  the  justices,  and 
the  statute  further  provides  for  the  justice  paying 
money  into    court,    and   tendering  amends,    which 
is  all  very  inconsistent  with  the  nature  of  a  replevin. 
In  Pearson  v.  Roberts,  although  it  appears  at -first 
right  that  the  decision  of  the  coiirt   was,  that  the 
action  of  replevin  was  within  the  statute,  yet  from 
the  language  of   Willes,  C.  J.  it  appears  thai  this 
particular  form    of  the    action   is  expressly  distin- 
Ctf$tad,     for  he  says, f  this  argument/  namely,  that 
teplarip  is  not  within  the  statute, '  arises  from  a  mis- 
take in  apt  considering  the  nature  of  replevins,  and  that 
Jthore.are  two  sort*  of  replevins;  one  only  to  have  the 
{ood£  again,  which  may  be  by  plaint  in  the  sheriff's 
cciurty  or  a  mandatory  w fit  to  the  sheriff;  aod  another 
by  way  of  action,  in  order  to  recover  damages/     I  do 
,nut-kno\v  to  what  Chief  Justice  JVittcs  caxi  allude;  'but 
pfrhays.itmay  be  somewhat  explained   thus:  if  the 
goods  are  redelivered  Jto  the  party,  be  declares  .only  ia 
tic  dcJioijt/t  and  complains  that  the  defendant  unjustly 

A   A   « 
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1805*      detained  the  goods ;  but  if  the  goods  are  eloigned  and 

v  ttcHim    cannot  ^e  ^delivered,  then  he  declares  in  tli£  dttinct, 

verwt       and  damages  only  can  be  recovered*  Perhaps  therefore 

Wrrxiws.     jje  meant  to  allude  to  this  distinction  as  to  the  recovery 

of  damages ;  but  it  applies  both  to  suits  commenced  by 

writ  otjusticies,  and  by  writ  otponc.     If  C  J.  Ifife 

meant  to  allude  to  a  writ  which  is  to  be  served  04  the 

party,  he  must  have  been  under  some  mistake.   la 

Pearson  v.  Roberts,  I  suppose  that  it  must  have  beenaa 

action  of  replevin,  where  there  had  been  no  delivery  of 

the  goods  to  the  sheriff;  but  although  the  number  of  the 

roll  is  stated  in  that  case,  I  have  not  examined  it,  and 

the  declaration  is  not  set  out.  Now  this  is  a  suit  by  plaint 

to  have    the  goods  again,  and,  as  I  take  it,  is  the  very 

case  to  which  the  court  there  said  that  the  statute  does 

*  not  apply. " 

Lord  Ell  en  bo  rough,  C.  J.  "  You  say  that  the 
act  begins  with  stating  the  writ  shall  not  be  served 
until,  &c.  Now  this  writ  begins  with  stating,  *  whereas 
A.  B.  was  summoned  ;'  does  not  that  imply  a  sort  of 
service?" 

Taunton.  "  I  do  not  know  how  that  may  be  in 
practice.  But  I  take  it,  that  that  summons  does  not 
constitute  him  a  party  to  the  suit.  Under  these  diffi- 
culties, it  would  be  a  great  inconvenience  to  the  party 
if  the  writ  of  replevin  should  be  taken  away  in  this 
manner  because  it  is  not  only  the  sole  remedy  by  which 
a  man  can  recover  a  valuable  chattel  in  specie,  bet 
it  is  a  remedy  expressly  given  by  the  statute  of  the  43 
Eliz.  c.  IS,  in  case  of  a  distress  for  a  poofs-rate,  aad 
therefore  if  taken  away  ought  to  be  done  expressly,  not 
ex  obliquo  as  it  were." 

Abbott,  in  reply.  «  There  would  be  great  force 
in  the  argument  that  this  statute  would  go  to  take  away 

,  *  See  Gilbert's  Law  of  Distresses,  edit.  1794,  p- 160. 
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the  actioir  of  replevin,  provided  the  party  lja4  J&q  1S05- 
other  remedy  to  pursue.  Bat  it  is  competent  to.hinj  FitTcm.* 
to  bring  an  &ction  of  trxricr  or  trespass,  in  which  the  ^v7txi>a. 
swne  inconvenience  would  not  occur,  and  the  only 
means  by  which  he  is  said  to  be  deprived  of  the  reple- 
vin is,  by  the  effect  of  the  statute  27  Geo.  II.  which, 
as  it  is  a  subsequent  statute  to  the  24  Ceo.  II  c.  44» 
cannot  be  considered  as  affecting  the  construction 
thereof,  so  as  to  prevent  the  words,  which  are  very 
full  and  clear,  from  comprehending  the  action  of  rc- 
plevin.  The  manner  in  which  it  has  been  attempted, 
to  explain  the  language  of  C.  J.  JVilfes,  goes  rather  to, 
confirm  the  opinion  lhat  the  statute  doesexteud  to  this 
case;  for  the  action  to  which  he  says  ii  does  extend,; 
namely,  where  damages  are  recovered,  is  the  only 
action  of  replevin  now  in  use." 

Lord  Eli^enbokough,  C.  J.  observed  that  it  was 
a  point  of  very  great  consequence  ;  for  either  the  sm£~ 
jtct  would  loose  a  very  important  remedy  by  action  of 
replevin  in  the  one  case  ;  or  the  magistrate  a  very  im- 
portant part  of  his  protection  in  the  other  view  of  the 
case;  therefore,  the  court  took  time  to  consider,  and 
on  this  day  the  judgment  of  the  court  was  delivered  to 
the  following  effect,  by  Lord  Ellknbobough,  C.  J. 
after  stating  the  case,  and  that  by  the  amended  plead- 
ing the  itfendinUs  in  (heir  avowry  state  that  no  de- 
mand was  made  of  the  copy  of  the  warrant  six  days 
before  the  action  was  brought;  that there  was  a  frivo- 
lou%  plea  in  bar,  and  that  in  the  pleadings  it  was  ad- 
mitted that  no  such  demand  was  made ;  »f  the  question 
in  this  cAse  is,  whether  the  statute  2  V  Clro.'Xl.  c.  44, 
s.  6,  applies  to  this  case,  the  provisions  of  that  Statute 
being  that  no  action  shall  be  brought  against  any  con- 
stables or  bead-boroughs  for  any  act  by  them  done 
in  obedience  to  a  warrant  of  any  justice  of  the 
peace,  until  demand  shall  have  been  made  of  the  peru- 
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1805.  «*I  mi  copy  of  the  warrant,  &c*  In  b^femrfAe 
plaintiff,  the  case  of  Mifaard  v.  Caj/in*  baa  been 
cited,  in  which  it  was  held  that  this  statute  does  Dot 
apply  to  an  action  of  replevin;  and,  on  the  other  band, 
the  case  of  Pearsot  v.  Roberts  in  Willes*  Report  1, 689, 
has  been  referred  to,  where  in  an  action  of  replevin 
for  cattle  taken  as  a  distress  for  not  repairing  the  high- 
ways, Lord  C.  J.  fVilles  makes  a  distinction  between  s 
replevin  by  plaint  and  a  mandatory  writ  to  the  sheriff. 
%o  restore  the  goods,  and  an  action  of  replevin  to  reco- 
ver damages,  and  says,  that  in  the  latter  case,  the  act 
j&learly  does  extend  to  an  action  of  replevin.  In  addi- 
tion to  this,  there  is  an  obiter  dictum  of  Lord  Xdyo* 
in  the  case  of  Harper  x<>  Carr,  7  T.  JR.  «74;  that 
if  it  bad  not  been  for  the  case  of  Milward  v.  CaM*, 
he  should  think  the  statute  applied,  because  othenri* 
the  parts  might  evade  the  statute  by  proceedis^  in  a 
particular  mode ;  and  I  cannot  but  feel  the  force  of  thai 
observation.  The  casein  Chief  Justice  fft'/fei'sft* 
ports,  however,  goes  upon  a  distinction,  whether  the 
flwHjf'xn  the  replevin  is  to  recover  theiA/ng  taken  by 
the  defendant,  or  on\y  damages  for  the  detention ;  but 
pU  the  diligence  of  the  gentleman  who  very  ably  ar- 
gued this  case  at  the  bar  on  the  part  -of  thepUvtif, 
'iws  not  been  able  to  discover  any  aucb  mode  of  pro- 
ceeding us  is  first  alluded  to  by  Qnef  Justice  Willn  as 
sontradistiuguishable  from  the  second  mode;  for  in 
all  proceedings  in  replevin,  whether  by  writ  ofyV 
tides,  ox  by  plaint,,  in  tbe  sheriff's  court,  in  both 
,tbese  modes  of  proceeding,  the  aotion  is  in  rem,  that  is, 
to  have  the  goods  3gain;  and  if  so,  and  there  should 
be  in  fact  no  action  of  replevin  merely  to  recover  da- 
mages, then  the  case  in  /ri/Zw's  Rep.  will  bean  auf 
jity  according  to  the  reasoning  of  that  case  to shi 
that  tbe  84  Ceo.  IL  c.  44,  does  npt  e*te^J.t*ao  act! 

*  1  Bl.Rep.  1331, 
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«f  rtptofo*     TJae  reason  ab  inconcenienti  assigned  by       MS. 
Lord  Kenyonf  why  it  should  be  construed  to  apply  td    ^ 
replevin^  has,  indeed,  considerable  force ;  bat  on  tba       wnn 
other  hand,  the  inconvenience  of  depriving  the  subject    WiWt*J'* 
of  this  remedy  by  replevin  would  be  at  least  equally 
great,  since  it  is  the  only  action  by  which  he  could 
recover   any  identical  chattel  of  peculiar  value  to 
himself  and  for  which  it  would  be  difficult  to  af- 
ford him   a  compensation  merely  in  damages.    Io 
addition  to  the  authorities  cited  for  the  plaintiff',  an 
argument  very  strongly  in  his  favour  arises  from  thfc 
construction  of  the  4S  Eliz.  c.  2,  in  which  the  right  td 
levy  ihepoor's  rate  by  distress  is  originally  given.     For 
by  thai  statute*  s.  19,  a  form  of  avowry  is  given  to  thfe 
parties  making  the  distress  ;  and  though  it  has  been  ur- 
ged, on  the  otherhand,  that  the  distress  for  a  poor's  rate 
isifl  the  nature  of  nn  execution  by  distress  and  sale,  yet, 
whefr  the  right  of  replevying  is  so  acknowleged  by  the    » 
itatate,  it  would  be  going  very  far  indeed  to  say  Uia* 
such  a  beneficial  remedjf  to  the  subject  should  be  wmR* 
rtctty  taken  away  by  the  provisions  of  the  stat  24  Gd>. 
H.  a  44,  and  27  Geo.  II.  c.  20,  when  the  provisions  of 
those  statutes  are  so  little  adapted  to  the  nature  of  a 
suit  in  replevin.    Though  it  has  been  truly  said,  that  , 

prior  to  the  27  Geo.  II.  c.  20,  a  demand  of  a  copy 
of  the  warrant  might  be  made  without  the  inconvenien- 
ces, which  would  now  result  from  it,  yet  it  is  not  to  be 
intended  that  the  legislature  wquld  pass  an  act  so  as  in- 
directly to  defeat  the  remedy  by  replevin, which  was  ex- 
pressly reserved  in  the  former  statute  of  the  43  EHz.  c. 
2,s.l9.  In  truth  the  27  Geo.  II.c.  20,leaves  the  24Gro. 
II.  c.  44,  as  it  was  before,  and  by  the  4S  Eliz.  c.  i,  the 
goods  might  have  been  sold  under  the  distress  immedi- 
ately, so  that  if  this  delay  by  the  demand  of  the  warrant 
were  allowed,  tbe  remedy  in  rem  would  even  then  be  de- 
feated. From  the  in6ongroity.of  the  proceedings  requir- 
ed by  the  2?  G.  II..  c.  20,  with  the  provisions  of  the  48 
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1M5.  Esq*  barrister  at  law,  to  settle  all  matters  in  difference 

Ro^CB  ia  the  said  two  causes  between  the  said  parties,  and  to 

t**iM  decide  between  the  said  parties  in  the  same  manner  as 

VfABMiu.  jj  tjje  sajj  twocauses  ila<j  been  fully  and  in  strictness 

of  law  tried. 

•  May,  31.  1802, — Mr.  Puller  made  his  award,  and 
thereby,  after  stating  the  said  deed  of  the  24th  of  June, 
1791,  and  also  the  deeds  of  lease  and  release,  of  theSoth 
and  £6th  of  Septe mbcr*  1792,  hereinafter  particularly 
mentioned,  and  that  Wadham,  the  testator,  accepted 
the  said  Iastmentioned  conveyance,  and  that  the  moie- 
ties of  the  rent-charge,  mentioned  in  the  said  decla- 
rations, were  due  and  unpaid,  awarded  and  adjudged  in 
effect  as  follows.  That  in  neither  of  the  actions  of 
cpvenant,  the  defendant  was  liable,  either  as  assignee 
or  executor  of  the  said  John  Wadham,  he  not  being 
liable  upon  the  covenant  by  the  said  Wm*  Wa/fctotlie 
said  plaintiff. 

.  The  said  arbitrator  being  thus  of  opinion  that  John 
Wadham,  deceased,  was  not  liable  in  law  upon  the 
covenant  made  by  the  said  Watt$9.  and  of  course  if  well 
founded  in  that  opinion,  that  defendant,  as  the  devisee 
pf  the  said  John  Wadham,  was  not  liable  in  Ibjbt  upoo 
the  said  covenant,  an  application  was  made  to  tlu* 
honorable  court  to  set  aside  the  said  award,  as.  being 
against  law;  and  a  rule  to  shew  cause  why  the  award 
ahould  not  be  set  aside  was  granted,  and  when  csuft 
was  to  be  shewn  against  the  said  rule,  the  court  order* 
ed  a  case  to  be  made  for  the  opinion  of  the  court  upoo 
the  question  of  law,  and  directed  extracts  from  the 
deeds,  so  far  as  they  are  material  to  the  question,  to 
be  stated  in  such  case,  which  is  done  as  follows: 

By  certain  indentures  of  lease  and  release,  bearing 
date  respectively  the  23d  and  44tb  of  June,  IJ9U 
the  release  being  made  between  John  Rms*  of  the 
first  part;  the  plaintiffs,  of  the  second  part;~J&ttM 
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ibewifeof  Jo fm  Punter,  of  the  third  part;  the  said        1*05. 
William  Watts,  of  the  fourth  part ;  and  Thomas  Coats      ^^< 
of  the  6fth  part ;  and  being  the  deed  mentioned  in  the       vemu 
declarations,  and  in  .the  award,  the   said  Russ  being 
seised  in  fee  of  one  undivided  third  part  of  the  said 
messuage  and  hereditaments,,  and  the  plaintiffs,  being 
seised  in  fee  of  the  other  two  undivided  third  parts,  ac- 
cording to  their  several  and  respective  shares,  rights, 
and  interests,  therein  did  grant,  and   convey  the  said 
messuages  and  hereditaments  unto  the  said  Thomas 
Coates,  and  to  his  heirs  and  assigns  for  ever.     The 
habendum  in  this  deed  is  in  the  following  words,  viz. 

To  hold  unto  the  said  Thomas  Coats,  his  heirs  and 
assigns  for  ever,  to  the  use  of  such  persons  for  such 
estates,  &c.  as  the  said  Wm.  Watts,  by  any  deed  of 
writing  under  his  hand  and  seal,  &c.  shall  limit,  direct, 
appoint,  give,  or  devise  the  same ;  and  for  want  of  such 
limitation,  and  as  soon  as  such  limitation  shall  cease, 
and  as  to  such-parts  whereof  no  such  limitation,  directi- 
on or  appointment  shall  be  made  to  the  only  proper  use 
and  behoof  of  the  said  William  Wattsf  his  heirs  and 
assigns  forever,  absolutely  discharged  from  the  several 
uses,  trusts,  limitations,  provisos,  and  agreements,  ia 
the  said  indenture  of  settlement  contained,  8cc. 
yielding  and  paying,  and  the  said  Wm.  Watts,  and  by 
hisdirection  the  said  Thomas  Coats  do  grant  out  of  the 
said  messuages,  and  hereditaments,  &c.  unto  the 
plaintiffs,  their  heirs  and  assigns  for  ever,  the  yearly 
fee*farm  rent  or  rent-charge  of  28l.  &c.  Covenant 
from  the  said  Wm.  Watts,  that  he,  his  heirs  and  as- 
signs, should  well  and  truly  pay  the  said  rent;  also  a 
daose  of  re-entry  and  distress.  There  was  a  further 
grant  of  a  renUcharge  of  141.  in  like  manner  to  the 
said  Russ,  making  in  the  whole  421.  <r&i 

2oM  and  %6th  of  September,    1792.— By  inden- 
tures of  lease  and  release,  the  release  between  Watts, 
of  the  first   part,  I.   S.    a  trustee    for  Watts  as  t» 
3  *  2 


Wadjum. 
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1^05.  otter  hereditaments  of  the  second  part;  the  said 
^Atn  Coats,  of  the  third  part ;  Wadham,  the  defendant9*, 
jews-  testatpr,  who  did  not  execute,  of  the  fourth  part ;  I.  P.J 
a  trustee  for  Wadham  and  another  to  bar  dower,  of  the 
fifth  part;  T.J.  a  mortgagee  of  a  term  of  I0(X)  years, 
of  the  sixth  part;  and  R.  B.  a  trustee  for  Wadham, 
and  another  purchaser,  named  Stephens,  as  to  the 
said  term,  of  the  seventh  part;  after  reciting  the  said 
indentures,  and  the  mortgage  to  Jones,  und  a  contract 
of  purchase  of  the  premises  by  Wadham  and  Stephens, 
free  from  all  incumbrance  except  the  rent-charge  of 
42l.  in  consideration  of  lOOOl.and  also  jn  consideration 
of  an  agreement  to  convey. to  Watts  ground  rents  of 
a  certain  amount  out  of  the  first  ground  rents 
on  the  said  ground,  payable  out  of  any  other  grant  than, 
that  of  the  said  421.,  and  also  reciting  a  part  perform* 
ance  of  the  said  contract. 

"It  is  witnessed,  that  in  full  performance  of  the  said 
contract  of  the  18th  of  May,  and   in  consideration  of 
J500I.  to  the  s-didWalts  in  hand  paid  by  the  said  Wadhani 
(being  the  same  sum  as  in  the  said  indenture   of  equal 
date  is  mentioned  to  be  paid  by  Lqckier  to  Watts)  and 
in  consideration  of  5C 01.  to  said  Jones,  paid  by  Ste± 
revs  by  direction  of  Watts,  the  said  Coates,  by  direction 
of  Wafts,  did  according  to  his  estate  and  interest,  bar- 
gain, sell,  and  release  ;  and  the  stud  William  Watts,  did 
grant  bargain,  sell,  alien,  release , ratify ,  and  confirm,  and 
also  limit,  direct,  (tyd  appoint  unto  the  said  Wadham, 
the  testator,  Stevens,  and  Powell,  audio  their  heirs  and 
assigns  for  ever,  the  said messfiage  and hereditaments  com- 
prised in  the  said  indentures  therein  first  Jbefore  stated, 
a?id  all  the  estate,  right,  title,  interest,  vsc,  trust,  pos- 
session, freehold,  inheritance,  property ,  benefit,  and  coui* 
fu  and  redemption,  challenge,  *  claim,  and  demand  &AW-* 
soever  both  at  law  and  in  equity,  and  other znse  howso~ 
ever  of  the  said  William  Watts  ui{d  Thomas  Coates  re- 
spectively,  and  of  each  and  every  of  them  of,  in,  to,  and 
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©af  of  the  said  Hcreditanientfbnd  premises,  and  evtry       taos. 
part  and-  parcel  thereof;  toil  old  the  same  unto  the  said.     r^7 
Wadham,  the  testator,  and  the  said  Stevens  and  Powell,       ve*iU* 
their   heirs   and  assign*,  to  the  only  prdper  it$e  and 
behoof  of  the  mid  Wadham,  Stevens,  and  Powell,  and* 
the  heirs  mid  assigns  of  said  Wadham  and  Stevens,  for 
tier,  ae  tenants  in  eoinmon ;  in  trust,  as  to  the  estate  of 
Powell  for  IVadhamsnd  Slevens,  their  heirs  and  assigns 
for  evera»ore,  us  tenants  in  common  ;  subject  neverthe- 
less a*  to  the  said  messuage  and  hereditaments,  called  the 
Btadamor's  Head,  to  the  payment  of  'the  said  yearly  fe**- 
farm  rent,  or  sum  q/'42/.  reserved,  and  made  payable  in 
and  by  the  said  indentures  of  lease  and  release  of  the  25(1 
and  £4tb  days  of  Junt:  1791,  therein  before  in  part  re- 
cited ;  *nd  to  the  powers  and  remedies  therein  contain- 
ed far  inferring  the  payment  thereof  when  in  arrear,and 
to  the  performance  of  the  covenants  in  the  said  inden- 
ture of  release  contained,  which  thenceforth  on  the  part 
and  behalf  of  the  said  Wm.  f  Falls,  his  heirs  and  assigns, 
ought  U>  be  paid,  observed,  and  performed.  And  in  the 
said  indenture  is  contained  the  following  covenant ;  and 
the  said  J.  Wadham  and  T.  Stevens,  for  themselves  seve- 
rally and  respectively,  and  for  their  several  and  respec- 
tive heirs,  executors,  and  administrators,  and  not  jointly 
nor  the  one  for  the  other  of  them,  do  and  each  of  them 
doth   covenant,  promise,  and  agree   to  and  with  tin* 
said  Wm.  Watts,  his  heirs  and  assigns,  by  these  pre* 
seats  that  they  the  said  John   Wadham  and  Thomas 
Stevens,  their  heirs  or  aligns,  shall  and  will,  in  equal 
shares  and  proportions,  vtll  and  truly  pay  or  came  to  he 
paid  the  said  clear  yearly  fee  farm  rent  of All  so  reser- 
ved and  made  payable  in  and  by  the  said  indentures  of 

lease  and  release  of  the  — —  and days  of  ■■ » 

1791,  herein  before  in  part  recited,  upon  the  days  and 
time*  and  in  manner  and  form  as  the  same  is  therein 
and  thereby  reserved  and  made  payable  (that  is  to  say, 
#jt£  moiety  thereof  by  the  said  John  Wadham,  hi*  heir* 
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**>?.  and  assigns ;  and  the  other  moiety  thereof  by  the  sail 
Thomas  Stevens,  his  heirs  and  assigns;  and  abo  shall 
and  will,  in  like  manner,  in  all  respects,  well  and  trulj 
observe,  perform,  fulfil,  and  keep  all  and  every  tbeco. 
venants,  clauses,  provisos,  and  agreements  mentioned, 
expressed,  reserved,  and  contained  in  and  by  the  sail 
last  mentioned  indenture  of  release,  which  from  hence- 
forth on  the  part  and  behalf  of  the  said  H«.  Watts,  his 
heirs  or  assigns,  are  or  ought  to  be  observed,  perform- 
ed, fulfilled,  accomplished,  and  kept;  and  of  a*dfro» 
the  payment  of  the  said  yearly  fee-farm  rent  of  42l. 
and  the  performance  of  the  said  covenants,  clauses 
provisos, and  agreements, and  all  actions,  suits,  arjesU, 
attachments,  executions,  costs,  charges,  damage  w& 
expenses  for  or  by  reason  or  means  or  on  uccounitf 
the  same  rent,  covenants,  clauses,  provisos,  engage* 
menu,  and  agreements,  or  any  or  either  of  then,  of 
any  part  thereof  or  of  any  or  either  of  them,  or  otbeif 
wise  relating  thereto,  shall  and  will  in  the  proportion* 
aforesaid  save,  defend,  and  keep  harmless,  and  iodeaifi 
nify  the  said  JVm>  Watts,  his  heirs,  executors,  aqd  ad* 
ministrators,  and  every  of  them,  his,  their,  and  everj 
of  their  goods,  chattels,  lands,  and  tenement*,  ftq 
ever  by  these  presents. 

The  said  fVadham,  the  testator,  died,  not  haviof 
parted  with,  sold,  or  any  wise  aliened  the  above  VMjfa 
tioned  premises,  mid  left  the  defendant  sole  daviset 
in  fee,  of  all  his  real  estates,  messuages,  lands,  And  hertjt 
di  laments,  in  possession,  reversion,  remainder  or  e$ 
jpectancy,  and  of  all  his  copyhold  and  personal estel 
anrfproperty,  and  appointed  him  sole  executor  thereof? 
.the  defendant  proved  the  said  will.  The  premises  ia 
question  are  not  paiticularly  mentioned  in  the  >wilL 

After  the  death  of  the  said  Wadham*  the  elder,  one 
riioietyof  the  said  fee-farm  rent  of  281.  for  three  jrears> 
amounting  to42l.  became  d.ue'andstifl  is  wholTjruppaiti 
to  the  plaintiffs*      *  . 
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The  question  for  the  opinion  of  the  court  is,  whether       iW5. 
the  defendant,  as  executor  or  devisee  of  the  said  testa-      SHcH 
tor,  John  fVadham,  deceased,  is  liable  in  law  to  an  ac*    w******^ 
tion  of  covenant  upon  the  said  covenant  by  Walts,  un- 
der the  conveyances  before  stated  ?  If  the  court  shall 
be  of  opinion  that  be  is,  the  rule  for  setting  aside  die 
award  is  to  be  made  absolute,  if  not,  it  is  to  be  dis- 
charged, 

Damfibr,  for  the  plaintiffs.    "The  only  question 
in  this  case  is,  whether  under  the  deed  of  the  25th  of 
September y  1 792,  fVadham  is  liable  as  assignee?    That 
depends  upon  whether  these  deeds  operated   merely 
at  an  execution  of  the  power  contained  in  the  deeds  of 
the£3d  and  34th  of  June,  1 79 1 ,  or  operated  out  of  Watts' s 
interest.    Now,  having  a  fee,  defeasible  only  by  the 
power  of  which  he  himself  was  the  donee,  and  wliich 
operated  only  out  of  his  own  estate,  that  power  was 
nugatory  and~absorbed  in  the  fee,  and  the  conveyance 
necessarily  operated  upon  his  (fFatts's)  interest.  Sc- 
.  condly,  supposing  him  to  have  both  a  power  atfd  an 
interest,  the  deeds  of  ]  792  operated  out-  of  the  inte- 
rest/and not  out  of  the  power.    The  deeds  of  1791  de- 
scribe what  interest  Watts  has.     For  the  conveyance 
is  to  Coats,  to  the  use  of  such  persons  as  Watts  shall 
appoint ;  and  in  default  of  his  appointment,  then  to 
the  use  of  Watts  in  fee,   and  according  to  the  case  of 
Dot  on  the  demise  of  Willis,  v.  Martin*  he  took  the 
fee,  defeasible  by  this  appointment ;  if  it  is  really  an 
appointment;  and  this  opinion, which  was  delivered  by 
Lord  Kenyon,  is  adopted  by  the  Master  of  the  Rolls, 
in  the  case  of  Maundrcll  v.  Maundrell.f    In  Goodill 
v.  Bfigham,%  this  definition  of  a  power  was  laid  down, 
ated  adopted  both  by  the  Chief  Justice  and  BuHer,  J, 


•  4  Term  Rep.  49,  64,  65.  +7  Vcs.jun.  5S3. 

$  I  Bos.  $  Put.  195. 


ttAJUfcAV. 


384  Cases  in  B.  JR.  in  Hilary  Term, 

1805.        namely,  that  it. is  an  authority  given  to  one  person  to 
j^CH       be  executed  over  t^e  estate  of  aoother ;  btt*  there  is  no 
^versus       case  where  the  authority  to  be  executed  over  the  estate 
of  the  donee  himself,  and  by  himsel&J%a£>ere  power/' 
Lawrence,  J.      "That  comes  .to  this  question, 
whether  the  legal  estate  is  in  the  person  whom  you  call 
the  donee,  and  who  is  the  person  to  execute  the 
estate." 

Damfibr.  "  A  conveyance  by  any  person  wbo 
has  an  estate  in  fee,  operates  out  of  his  estate;  and  not 
out  of  any  power  which  is  created  artificially  by  d* 
statute  of  uses.  He  has  a  vested  estate  ia  fee,  subject 
to  be  divested  by  the  power  if  be  chooses  to  execute  it. 
This  is  precisely  the  doctrine  of  Doe  dem.  JFtffitv. 
Martyn  :  or  at  least  Waits  hadhtfcb «aa  interest  and a 
power,  and  then  the  deeds  would  operate  more  pro- 
perly  out  of  the  interest  than  out  of  the 'power.  At  soy 
rale,  be  did  not  mean  that  the  assignees  should  Ufce  the 
estate  without  payment  of  the  rentrchaige  ;aod  unless 
it  is  clear  that  it  was  intended  to  operate  out  of  the  pow- 
er, and  not  out  of  the  interest,  ;L  will  operate  out  of  tie 
latter.  Now  the  first  words  of  conveyance  aizbcrgain 
and  sell,  which  are  applicable  to  a  qoaveyanoe  out  of 
the  interest,  and  not  under  the -power,  Aud  the  doe- 
trine  in  Parker  v.  Kett;*  and  also  in  2  Brow***  Cko* 
eery  Cases,  300 ;  and  in  Hobart,  159  V  and  also  iu  Sir 
.Edward  Clere'%  case,  is  that  where  a  person  has  eo  au- 
thority and.  an  interest/f^an/I  he  does  an  act,  wb'rcb  will 
J>e  good  in  both  ways,  it  shall,  rather  .be-  r^feried  to  be 
interest  than  his  authority,  unless- he  paftioujarly  refers 
his  act  to  his  authority,  and  not  to  his  interest.  In  Co: 
v.  Chamberlain,^  Lord  Altanley  indeed  seemed  to 
doubt  the  dpctnne  pf  ho\K  Kchtfdii?  that av15dwer  re- 
served to  one  who  has  the  fee  Without ~£&  iateftnftiiate 

%  6  Reports,  17. 
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estate  is  nugatory ;  but  in  the  case  of  Maundrtll  v.  1805. 
Mcmdrell,  the  present  Master  of  the  Rolls,  Sir  W.  JT — 
Grant,  deckled  upon  it  as  a  good  authority .  versa* 

Abbott,  eontri.  «  The  authorities  do  not  bear  out 
the  conclusions  drawn  from  them  by  the  plaintiff's 
counsel;  for  on  reading  the  terms  of  the  deed,  it  is  clear 
that  no  legal  estate  vested  in  Watts  during  his  life.  The 
pster  fe  therefore  sot  nugatory.  The  case  of  Goodill 
v.  Brigham  was  a  case  of  a  will,  with  a  devise  to  one 
stid  btr  heirs  for  ever,  but  the  devise  to  her,  the  testator 
«W,  abottld  not  be  under  the  control  of  her  husband  ; 
aodatt  that  the  court  decided  was,  that  this  beingincon- 
asteatwith  tte  devise  of  the  fee,  it  would  not  enable  her 
todispose  of  the  lands  in  any  other  way  than  according 
to  the  common  law,  by  a  fine,  as  a  femt-covtrt  usual- 
ly does.  In  Cox  v.  Chamberlain,  the  Master  of  the 
Roll*  says,  that  he  does  not  take  the  court  to  have  deci- 
ded that  a  party  may  not  convey  out  of  a  power  of 
appointment,  although  he  has  also  the  fee  ,and  so  mpcr- 
vdc  the  fee  5  one  question  there  was,  to  say,  whether 
this  oogbt  not  to  be  considered  as  an  appointment  out 
*f  bis  tut,  and  not  out  of  his  estate.  Conveyances  tn 
this  form  are  intended  to  operate  in  bar  of  dower ;  that 
was  the  object  here.  Afterwardsindeed  when  the  purcha- 
ser comes  to  sell  again,  he  ought  to  convey  only  by 
appointment,  and  not  to  use  words  operating  upon  the 
fcgal  estate.  If,  here,  he  had  omitted  the  words  bar- 
pw  and  tell,  it  wonld  be  impossible  to  contend  that  the 
conveyance  operated  out  of  the  legal  estate."' 

UwajiNCK,  J.  "h  it  usual  in  these  estates,  is  order 
to  bar  dower,  to  give  an  estate  for  life  in  default  of  ap- 
pointnjeAt?  Has  that  ever  been  held  to  bar  dower  T* 

Abbott.  "  Maundrdl  v.  Maundrettvm  a  case  of 
<fojr<r,  and  it  was  said  that  he  could  only  convey  suV 
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i8or>,       ject  lo  dower;  but  in  that  case  the  decree  has  beep  re- 
":.;••        versed." 

RfML'U 

W  4  imam.         Lawrence,  J.  "  In  that  case  was  it  held  that  it 
would  bo  a  good  bar  of  dower  f9,, 

Dampier.  "  In  that  case  there  was  a  limitation  be* 
fore  the  marriage,  to  the  use  of  the  party  for  life." 

Abbott.  "That  would  be  of  no  seryjee,  far  Ijba  ttfe 
to  himself  for  life  would  merge  in  the  fee  to  &i*a%elf 
afterwards;  though  it  would  be  otherwise  if.  (he  e$taj* 
were  to  another  for  life  in  trust  for  him.  Ifoltfft* 
therefore,  ibis  deed  must  necessarily  operate  out  of  (be 
estate,  this  court  will  not  say  that  it  did,  and  the  award 
of  the  arbitrator  ought  not  to  be  set  aside.*1 

Dampier,  in  reply,  finding  that  the  authority  of  the 
case  of  Maundre  //v.  Maundre  //was  reversed, and  tha.t  of 
(Sox  v.  Chamberlain  was  very  strongly  against  him  on 
the  first  point,  relied  chiefly  on  the  second ;  namely, 
that  Watts  conveyed  out  of  his  estate,  and  not  out  of 
his  power.*  In  Cox  v.  Chamberlain,  it  was  said  that 
Tret  man  was  no  party  to  the  estate;  but  here  Cdates 
the  trustee  was.  Although  the  object  of  the  parties 
might  be  to  bar  dower,  yet  there  is  a  further  intention 
that  the  parties,  who  have  the  rent-charge,  shall  be  lia- 
ble lo  pay  rent,"  because  there  is  a  covenant  to  pay  the 
rent  which  otherwise  would  be  nugatory;  and  it  could 
never  be  the.  intention  of  the  parties  to  take  an  estate 
hi  the  rent  charge,  and  to  look  only  to  the  person  of 
the  heir,  and  not  to  the  land  for  the  recovery  of  it.  The 
covenant  of  indemnity  was  only  to  make  the  party  lia- 
%  hie,  in  case  the  original  party  should  be  called  upon. 
When  Walts  took  the  estate  in  179 1,  he  had  a  power  to 
te  executed  out  of  a  use,  and  might,  perhaps,  thereby 
have  barred  dower  ;  but  when  he  conveys  in  1792  to 
the  purchaser  of  the  rent-charge,  he  means  to  give  him 
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,  the  benefit  of  the  covenant  to  pay  rent.    Here  the  first  1805. 

operative  words  of  the  conveyance  are  such  as  take  ef-  ? 

.  feet  out  of  the  estate,  and  the   conveyance,   by  lease  versus  f 

and  release,  is  wholly  nugatory  if  it  is  to  operate  as  an  Wa»«**- 

appointment  merely.     It  is   therefore  a  conveyance 

wholly  out  of  the  interest." 

Lord  EllenborougB,  C.  J.  "  It  is  a  conveyance 
with  a  sort  of  double  aspect,  and  we  are  to  consider 
which  intention  was  the  most  predominant.  This  is 
now  said  to  be  a  very  common  mode  of  barring  dower ; 
but  if  so,  I  ant  afraid  that  oar  decisiou  will  shake  many 
an  estate  in  dower."  . 

Lawrence,  J.  "I  should  rather  think  that  it  was 
the  intention  of  the  parties  to  convey  every  thing;  that 
it  should  operate  either  as  a  conveyance  by  lease  and 
release  or  an  appointment." 

The  court  took  some  days  to  consider  of  the  case  ;• 
and  on  this  day  the  Judgment  of  the  court  was  deli* 
Yerdd  to  the  following  effect,  by 

Lord  Ellen borough,  C.  J.  after  stating  the  case. 
**  It  was  admitted  Chat  the  conveyances  of  the  24th* 
Jttit*,l791,  by  Wdtts,  vested  in  him  the  fee-siniple,witff 
a  power  of  appointment;  and  although  Mr.  Dampikr 
At  first  insisted  that  the  power  was  wholly  nugatory 
and  merged  in  the  estate  in  fee-simple,  yet  he  after- 
wards abandoned  that  ground  in  his  reply ;  and  the 
£nly  point  was,  whether  the  conveyance  of  September 
46tb,  1792,  operated  out  of  the  interest  which  IVatts 
bad  o?/4s  an  appointment  by  him  under  that  deed  ?  (f 
that  be  so,  it  ought  to  appear  very  clearly  from  the 
deeds  that  the  conveyance  or  the  covenants  therein* 
could  not  take  effect  unless  it  operated  as  a  convey- 
ance out  of  the  interest,  and  not  by  way  of  appoint- 
ment, in  order  to  induce  the  court  to  determine  that 
3c2     ' 
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1805.        where  the  trustee  to  uses  in  a  conveyance  releases  to  a 
r"  purchaser,  it  shall  not  operate  as  an   appointment. 

vtr$u$  Had  it  t>een  the  intention  of  the  parties  that  it 
Wamam.  should  operate  entirely  out  of  the  interest  of  Watts,  it 
Would  have  been  unnecessary  that  Coats  should  job. 
But  it  is  clear  that  something;  was  to  be  taken  by  ap- 
pointment, and  indeed  there  is  no  intention  that  las 
than  the  whole  should  pass.  The  re&son  of  using  both 
words  of  conveyance  and  words  of  appointment,  is 
obviously  in  order  that  it  might  prevent  such  objections 
to  the  title  as  might  be  made  if  tbe  estate  were  wholly 
derived  from  Watts.  As  to  the  covenants,  they  do  not 
militate  against  this  construction.  Lf  indeed  tbe  con- 
veyance operated  so  as  to  make  Wadham  the  assignee 
of  Watts,  the  covenant  by  Wadjiam,  to  pay  the  rent- 
charge,  would  have  been  the  less  Qecessary,  because 
Watts  would  then  have  had  some  security  that  Ac- 
should  not  be  called  upon  to  pay.  But  whether  tbe 
conveyance  operated  in  the  one  way  or  the  other,  these 
covenants  were  necessary.  If  it  operated  so  as  to 
charge  Wadliam,  as  assignee,  Wqdkam.  covenanted  for 
Watts  Jto  p^y  fhe  rpqt,  and  indemnify  him,  he  being 
still  personally  liable  on  his  covenant  to  the  p/aintif. 
And  if  Wadham  was  not  personally  liable  tp  pay  tbe 
rent  to  the  plaintiff,  then  a  covenant  to  pay  the  rent 
and  indemnify  Watts  became  the  more  pecessary.  Both 
these  covenants  therefore,  and  the  words  of  release 
proceeded  from  the  ordinary  caution  of  the  conveyan- 

*  cer,  who,wher^  a  person  has  both  *i  power  an4ao  estate, 

*  pade  him  both  appoint  and  convey,  in  order  that  if 
the  appointment  should  be  defective  it  should  be  a 
good  conveyance  of  the  estate.  We  think,  therefore, 
that  the  award  of  Mr.  Puller  is  right." 

Judgment  for  the  defendant. 
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Egerton  against  Matthews  and  Another*  ,  ms* 

Feb.  is.  .        .     •     r*~ 

^w/<?  note  or  mafiormdum  on  thr  safe  of  goods,  i*  not  re 
gut  red  to  be  signed  by  both  parties,  but  onfy  toy  ike  partirt 
to  be  ejtarged  therewith,  under  the  39  Car.  II.  c.  5,  4,  17  * 
.A liter  of  a  promise  to  pay  the  debt  of  another,  which  cemtet 
under  the  Mh  section  of  that  statute. 


EotBToa 

versus 


mil  IS  was  an  action  of  assumpsit  for  not  accept- 

ing  certain  bales  of  cotton  according  to  an  agree-   Ma*tuT»«. 
merit  entered   into  with   the  plaintiff.     At  the  trial        **•**• 
before  Lord*  Ellenborough,  C«  J.   at  Guild/ia/l, 
the  following  agreement  was  proved.    €t  We  agree    • 
to  give  Mr.   Egerton    ij)l.  per  cwt.  for  SO  bags  of 
Smyrna  cotton,  usual  allowance  3  per  cent,  as  soon 
as  our  certificate  is  signed.     Matthews  and  TurnbulL. 
20th  Dec.   1803. " — The  Solicitor-General  cited 
the  case  of  Wain  v.  Walters,*  and  contended  that  this  . 
note  should  haveT>een  signed  by  both  the  parties  ac- 
cording to  the  authority  of  that  case.     Upon  this  the 
plaintiff  was  nonsuited. 

A  role  being  obtained  to  shew  cause  why  this  nonsuit 
should  ndt]  be  set  aside,  and  a  new  trial  had, 

The  Solicitor  General  shewed  cause,  and  en- 
(favoured  shortly  to  bring  the  case'  within  the  same 
principles  as  that  of  Wain  v.  Walters ; 

Bnt  the  Court  held>  that  this  note  being  a  memo* 
randum  for  the  sale  of  goods,  did  not  come  within  the 
same  section  of  the  act  of 39  Car.  1 1 .  thisdeing  under  the 
17th,  which  enacts  that  no  contract  for  the  sale  of  any 
goods  shall  be  allowed  to  be  good,  except,*  inter  alia% 
some  note  or  memorandum,  in  writing,  of  the  said 
bargain,  J^e  ifflJ&de,  anc'    signed   by  the  parties  to  be 

*  5Ea*t>  10.    1  Smith'* Reports,  U  Geo., III.  22<J. 


•00  Cases  in  B.  R.  in  Hilary  term. 


1805.  charged  with  such  contract,  or  their  agents  thereunto 
lawfully  authorised;"  and  they  said,  to  require  a  con- 
comitant note  in  writing  to  bind  the  other  party,  would 
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Matthew*    w  Jn  effect,  to  add  other  words  to  this  clause  of  the 
«  statute,  and  to  require  that  the  note  should  be  signed 

by  both  parti?*,  and  not  merely  by  the  parties  tok 
charged  therewith*  The  agreement,  in  Wain  v.  Wal- 
ters, was  an  agreement  to  pay  the  debt  of  another! 
and  came  under  the  4th  clause  of  the  statute,  and  in 
that  case,  a  sale  note,  such  as  this  is,  was  considered 
as  distinguishable. 

Park  and  Esphusse  for  ihe  plaintiff. 

The  Rule  absolute. 
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Omnia*. 


G awe  against  Goodman. — May  16,  1805.  180^ 

If  a  forty  iie$  by  after  an  irregularity  in  the  proceedings,  and  ' 

knowingly  permits  the  other  party  to  take  a  further  step  in 
the  cause,  before  he  moves  to  take  advantage  of  the  irregula* 
rity,  it  is  as  much  a  waiver  of  the  irregularity  as  taking  a 
step  himself 

T?RSKINE  and  Richardson  shewed  cause  against      Qaim 

anile  to  shew  cause  why  an  interlocutory  judgment 
ibould  not  be  set  aside  for  irregularity.    The  irregula- 
rity which  was  admitted,  was  the  signing  judgment 
without  demanding  a  plea  after  common  bail  was  filed. 
The  common  bail  was  filed  on  the  7th  of  February,  and 
the  demand  of  plea  was  made  on  the  6th.    The  inter* 
locutory  judgment  was  signed  on  the  fi6th  of  Jpril, 
on  which  day  notice  was  given  of  executing  a  writ  of 
inquiry  for  the  4th  of  March.    The  defendant  did  not 
make  his  motion  to  set  aude  this  judgment  till  the  ?tb 
Qf  May. 

Gahrow  and  Marryat,  contra*. 

The  court  held  that  this  application  was  too  late, 
It  should  have  been  made,  as  it  might  hate  been, 
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1805.        before  the  plaintiff  had  incurred  the  expense  of  ex- 
'  ecuting.his  writ  of  inquiry. 

versus'  Lawrence,  J.  said  it  was  unnecessary  to  cite  autbo- 

<too»MAir.     rjtje$  to  pj.ove  tjjat  a  party  ]ying  j,y  till  his  admsary 

incurred  additional  expense,  is  precluded  from  object- 
ing to  *n  irregularity,  as  much  a*  if  he  takesa  step 
himself, 

RULEBISCHARGED. 

Ruth  eh  ford  against  Mein  and  others. — May  90. 

Special  capiat*  omitting  the  christian  names  of  ttco  oft  ^defen- 
dants, amended  by  inserting  them*,  though  nothing  to  amend  by  % 
upon  payment  of  costs  and  the  costs  oj  the  application* 

HvrmroBB  TMCHARPSON  shewed  cause  against  a  rule  ta  shew 
Mfci*.?.  cause     why  the  special    capias   should    not  be 

amended,  by  inserting  the  christian  nanus  of  two  of 
the  defendants.  The  affidavit  of  debt,  and  also  the  spe- 
cial capias  on   which  Mein  was  arrested  was  against 

-*--•-  Me  in,  Robert  Maekcj/,  and Scott.    The  rule 

was  obtained  upon  the  authority  of  Carr  v.  Shaw** 
■  He  now  insisted  that  there  was  nothiug  to  amend  by, 
the  proceedings  havingbcen  radically  defective.    That 
'   '  this  was  not  to  amchd,  but  to  supply,  and  to  do  now 

-what  ought  to  have  been  done  at  the  commencement 
of  the  action.    And  that  this  was  distinguishable  from 
Carr  v.  Shaw%  because  there  the  proceed ings,' as  agaiust 
the  defendant  Shaw,  were  right, 
Espinasse  c^ntri. 

By  the  court  "  Tins  amendment  is  not  so  strong 
as  that  in  Carr  v.  Shaw  for  there  the  name  used  was 
wrong;  here  there  is.  only  a  blank.  Yet  there  the 
amendment  was  allowed  without  any  thing  dthtnio 
amend  by. 

Rule  absolute  on  payment  of  costs, 
and  of  the  costs  of  the  application 

■  ■I  »)ll  ■■    I      I       l|l         '-■■        M         ■     ■■.■  P    ■«  ■  »  '  "      '"* '»'*'  ''  ' 

.  '  *  X  Term  Rep.  *$$* 
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1*5. 
Avosruous.—Pmctuc—dtmand  of  plea.— May  £8.  A|lwmjapi. 

jffterptea  inaoatementfrraaerpleadstimevu)  irregmlar^fiied, 
and  which  the  plaintiff  fr***  as  «  nullity,  U  is  not  necessary  to 
destand*  plea  preview  to  the  signing  of  judgment,  as  for  want  *f 

J^ULE  to  shew  cause  why  the  judgmext  4»m\ii  pof 
be  set  oside  for  irregularity. 

The  defendant,  as  of  ?  subsequent  term  to  the  decla- 
ration, had  pleaded  in  abatement,  without  an  impar- 
lance; upon  which  the  plaintiff  signed  judgment  with- 
out demanding  a  pie*. 

Littlkdale,  for  the  defendant,  contended  that  the 
judgment  was  irregular;  for  the  plea  in  abatement  was 
either  a  good  plea  or  a  mere  nullity.  And  if,  as  in  this  , 
case,  the  plaintiff  treated  it  as  a  nullity,  then  the  de- 
ft ndamt,  standing  as  without  a  plea,  was  entitled  to 
hare  a  demand  of  plea  served,  pret iously  tq  the  signing 
ofjudgment. 

Woo*,  cpntri.  (i  The  plea  in  abatement  made  the 
demand  of  a  plea  unnecessary,  as  in  Lockhart  v.  Stack? 
rttk,"*  and  the  cases  there  cited  :  and, 

|* be  court  being  of  that  opinion, 

THE  RULE  Wat  DISCHARGED. 


Buckley   against  Twredie. — May,  £8. 

A  note  to  pap  a  prisoner  his  sixpences  was  written  upon  the  same 
foper  with  an  affidavit  to  verify  the  j>UiptifTi  hand-writing  there- 
to t  key,  that  thcajpdavit  not  being  duly  entitled  in  the  cause,  ah 

"  —  '  ' " 

*  6  Term  Rep.  621. 
2<0.  30.  3d 
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1805.  tt*Hff*  the  note  woe  so,  could  not  be  aided  by  reference,  ssd 

could  not  be  read;  wherefore  the  pruvmer  was  discharged. 

BucKtvr 

Jwiedxs.  HT^*  &*fm^u n*  was  brought  up  to  be  discharged  un- 
der the  Lord's  act.  The  plaintiffs  counsel  tender- 
ed him  a  ndte  to  pay  the  prisoner  his  sixpences,  in  the 
trisual  form.  This  was  written  on  the  same  piece  of 
paper  as  trite  affidavit  to  verify  the  signature  to  the 
note,  which  is  required  to  be  so  verified  unless  the 
pfciV?^ attends  in  court.  The  note  was  duly  entitled 
In  the  cause,  but  there  was  either  no  title  to  the  affi- 
davit or  it  was  wrongly  entitled,  and  I  think  it  was  not 
entitled  at  alt.  -> 

Yau£,  ^ppHedtQ  the  court  to  discharge  the  priso- 
ner, and  cited  authorities  to  shew  that  all  affidavits  in 
a  cause  should  be;  properly  entitled,  or  they  could  not 
be  read.     £*    /,  ]     ',   /  ,.      >}y(  ><}  L,  ^ 

E»riNAs«,  c&ntrii,  contended    that   the  affidavit 

jnigbt  be  considered  to  be  entitled  by  reference  to  the 

pote,  to  which  it  was  annexed ;  but, 

r  ^ 

By  the  court.     ^  This  affidavit  is  necessary  to 

verify  the  note,  and  detain  the  prisoner.  This  is 
clearly  within  the  general  rule  that  an  affidavit  made 
in  a  cause  should  be  properly  entitled,  which  this  affi- 
davit is  not." 

Prisoner  discharged. 


-Morris  against  Lithsok. — Afay  2* 
.  •» 
in  assumpsit  on  the  warranty  of  a  horse,  where  the  warranty  vu 

"  sound  in  the  eye,  $c.  except  a  slight  snap  which  win  be  wtR 
in  a  few  days ;  held  that  the  exception  was  material^  and  should  k 
stated  in  the  declaration,  although,  if  the  exception  had  not  tea 
made,  it  might  not  have  been  an  unsoundness  under  thegmatl 
warranty. 
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npHIS  was  an  action  of  assumpsit,  upon  the  warranty      •  1805 

of  a  horse,  stating  a  warranty  that  the  horse  was 
sound  wind,  limb,  and  eyes.  The  cause  was  tried  dt 
the  last  assizes  for  Salop  before  Le  Blanc,  J.  On  the 
part  of  the  plaintiff  it  was  proved,  that  when  it  was 
sold,  the  defendant  being  asked  whether  it  was  sound, 
said rr  yes,  it  is  soundr  wind,  limb,  and  eyes,  except  a 
trifling  snap  on  one  eye  which  will  be  well  in  a  few  days." 
The  price  was  16  guineas.  The  horse  turned  out  to  be 
blind  of  one  eye,  and  to  have  very  little  sight  in  the 
other.  A  farrier  was  called  as  a  witness  for  the 
plaintiff,  and  was  asked  whether  a  horse  that  bad  a 
soap  in  one  eye,  which  would  be  soon  well  was  an 
unsound  horse  ;  to  which  he  answered  in  the  affirma- 
tive. 

The  learned  judge,  upon  this  evidence,  nonsuited 
the  plaintiff,  upon  the  ground,  that  the  exception 
of  "  the  trifling  snap  whiph  would  be  well  in  a  few 
days"  ought  to  be  stated  as  a  material  part  of  the 
warranty,  and,  therefore,  there  was  a  variance  be* 
tween  the  contract  stated,  and  that  which  was  pro- 
ved. 

Peake  for the  plaintiff,  now  moved  for  a  new  trial 
upon  the  ground  of  a  misdirection,  and  contended  that 
as  this  snap  was  stated  6s  a  trifling  disease  of  the  eye, 
which  would  be  soon  well,  it  was  not  an  unsoundness^ 
and  therefore  strictly  not  matter  of  exception }  for  it 
could  not  be  an  unsoundness  if  it  could  be  so  soon  well.' 
That  an  .unsoundness  must  mean  something  permanent ; 
and,  or  vi  termini,  except  is  an  exclusion  of  something 
which  would  be  comprehended  in  the  former  terms, 
whereas  this  disease  would  not  of  itself  be  provided 
against  by  the  warranty  of  soundness. 

Lord  Ellen  borough,  C.J.  "  Is  not  an  illness  in 
3  »  2 
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1805.      the  eye,,  ex  vi  termini,  an  unstundncu?  At  aayrstetbe 
Morws     P^ty  w^°  Akade.the  exception  must  ha>ye  noder^oodit 
verm*       to  be  an  wuoundnm* 

A  snap  was  explained  to  mean  a  slight  blow,or  Rther 
an  injury  arising  from  a  slight  blow. 

Ruve  to  thew  canst  refused. 
Willoughby  against  Wimcins. — Xffyi. 


Where  the  defendant  had  obtained  his  certificate  under  a 
ofbankruptcy  after  plea  pleaded,  and  then  pleaded  it  putt  taea 
continuance  but,  in  fact,  two  continuance*  had  eloped,  and  like 
plaintiff  had  gone  to  trial,  without  noticing  the  plea ;  the  camtper- 
milled  hrm  to  amend,  pleading  it  nunc  pro  tunc,  upon  payment  *? 
the  coeto  between  the  last  continuance  and  the  time  of  fling  tkcpltt. 
A  plea  puis  darrein  continuance,  though  not  a  plea  in  abate****, 
must  be  verified  hy  affidavit  both  when  pleaded  at  nisi  prim  oi 
when  pleaded  in  bank. 

W,I,J£I£H,T  X^IS  was  a  rule  to  9^ew  CBOse  w**y  ^e  &e* fi^  m 

AViiKivt.  this  cause  puis  darrein  continuance  should  not  be 

r,  set  aside  foi  irregularity,  and  taken  off  the  roll,  or  wo? 

it  should  not  be  pleaded  as  of  the  day  when  it  was 
actually  pat  in  and  filed. 

-  The  facts  appeared  as  follows:  the  declaration,  on  an 
award  of  money  to  be  paid,  was  delivered  on  the  4th 
of  May  last ;  the  defendant  pleaded  payment  as  to  ooe 
breach  on  the  award,  and  another  plea  as  to  the  rest; 
on  the  £<)th  of  May  an  order  was  served  to  abide  bj 
the  plea,  and  then  the  plaintiff  replied;  taking  issue  on 
the  plea  of  payment;  on  the  4th  of  June  he  delivered 
the  paper  book  and  gave  notice  of  trial  at  the  thin) 
sittings  in  Trinity  ttrm ;  on  the  15th  of  June  a  atofriag* 
juratorum  issped,  and  ever}'  step  was  taken  necessary 
for  going  to  trial,  and,  late  in  the  evening  of  tbe  Sa- 
turday, before  the  trial,  which  would  be  on  the  Af«- 


In  the  Forfy-Fffth  Year  of  George  III.  307 

doy,<aotice  was  given  of  a  plea  filed,  puis  darrein  eon-       *«*. 
tinuaMUfViZj  that  the  defendant  obtained  his  certificate,  Wftl0 
which  in  point  of  fact  was  obtained  on  the  3 1st  of  May.       werw$ 
The  affidavit  of  the  truth  of  the  p/e«  was  sworn  on  the     WlLE,lrt* 
Utb  clay  of  June,  and  not  earlier ;  the  defendant  being, 
aUhetime,ata  distance  from  town  serving  as  an  officer 
in  the  militia.    Owing  to  the  great  number  of  causes 
io  the  paper,  this  cause  did  not  come  on  upon  the  IB  tit 
of  June,  but  stood  over.    The  venire  was  returnable 
io  eight  days  of  the  Holy  Trinity,  and  the  motion  was 
made  on  the  ground  that  there  was  no  such  last  conti- 
nuance as  the  plea  referred  to,  but  that  a  previous 
continuance  had  elapsed,  namely  the  Morrow  of  the 
Holy  Trinity,  on  the  27th  day  of  May,  between  the 
time  of  the  certificate  being  obtained  andthep/ea  being 
filed,  and  it  therefore   was  irregular ;  that  in  point  of 
fact  a  continuance  had  happened  on  the  third  day  ef 
June,  so  that  the  allegation  of  the  last  continuance  in 
the  plea  was  false,  and  if  it  was  stated  according  to  the 
truth  when  the  plea  was  filed,  there  would  appear  a  con- 
tradiction in  terms  upon  the  face  of  the  record. 

Littlsdale,  for  the  defendant,  now  shewed  cause, 
and  admitted  that,  after  a  continuance  had  elapsed, 
between  the  happening  of  the  matter  in  the  plea  and 
the  filing  of  the  plea,  it  could  not  be  pleaded  pun  dar- 
rein continuance;  but  he  contended  that,  having  been 
filed-,  it  ought  not  to  be  taken  off  the  roll  nor  the  record 
altered. 

Lord  Ellen  bokouh,  C.  J.  "  h  not  a  plea  after 
the  hut  continuance  so  entitled  as  to  bear  relation  to 
the  last  continuance,  and  therefore  does  there  not 
appear  a  manifest  error  and  contradiction  upon  the 
record  if  a  continuance  has,  in  point  of  fact  inter- 
vened. 


30ft  Cases  in  B.  R.  in  Easter  Term, 

1805.  Little dade.  "That  is  the  case  in  all  pleu%%  for 

Wjlloughb*  the  whole  of  the  proceedings  are  made  up  as  of  the 
versus  first  day  of  the  term,  and  there  is  often  a  manifest  con- 
Jtiuun  tracjjcljon>  anj  wou|ci  have  been  here  if  this  plea  had 
been  pleaded  originally  to  the  action  without  an  im- 
parlance, and  the  fact  of  the  certificate  being  obtained 
had  been  stated  to  have  happened  as  it  did  after  the 
declaration  filed. " 


I 


Le  Blanc,  J.  "  You  ought  to  have  come  between 
the  Morrow  and  the  Octave  of  the  Holy  Trinity,  and 
stated  this  fact  to  have  happened  since  the  Morrow  of 
the  Holy  Trinity,  and  then  ib  would  be  clearly  correct; 
but  here  you  come  13  days  after  the  Octave  of  the  Holy 
Trinity,  and  state  that  the  certificate  was  obtained  since 
the  last  continuance ;  and  the  question  is,  whether  the 
defendant  is  bound  to  entitlehis  plea  asof  the  day  when 
it  is  filed." 

.  Littledale.  "  The  only  cases  in  which  that  strict- 
ness is  required  aie,  where  justice  cannot  otherwise  be 
done.  But  this  is  a  plea  to  the  merits  in  which  too 
great  strictness  ought  not  to  be  required.  It  is  very 
different  from  a  plea  in  abatement,  Wilkes  v.  Lord  Hal* 
lifax;  and  in  point  of  fact  this  certificate  being  obtained 
before  the  judgment, but  after  the  time  for  pleading  had 
expired,  and  after  the  plea  put  in,  the  defendant  could 
not  take  advantage  of  it,  unde{  the  statute  5  Geo.  11. 
c.  30.  The  certificate  here  was  obtained  on  the  Slstof 
May.  On  the  Monday  following,  the  plaintiff  gave 
notice  of  trial,  the  certificate  being  pm  the  Saturday 
before.  By  giving  notice  for  the  third  sittings  in  term 
the  venire  is  made  returnable  on  the  second  return  of 
the  term,  which  is  only  three  days  after  the  certificate 
obtained,  whereas  if  the  plaintiff  had   given  noticed 

*  2  Hilton,  258. 
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trial  for  the  sittings  after  the  term  it  would  have  beeo        1805. 
on  tbe  third   return  of  the   term,  which  would  have  WltL0ucn8T 
avoided  the  inconvenience  that  occurred  in  this  case.        versu* 
In  tins  action,  which  is  by  original,  it  may  indeed  be 
questioned  whether  the  continuances  can  be  from  day 
to  day;  Martyn  v.   Twynam,*  Com.  Dig.  tit.  Plea- 
ier,B.w 

Marry  at,  contra  "  Although  the  statute  4  and  5 
Anne,  c.  which  requires  a  plea  in  abatement  to*  be 
verified  by  affidavit,  does  not  apply  to  pleas  puis  dar- 
rein continuance,  yet  ever  before  that  time  the  court 
required  that  they  should  be  verified  by  affidavit.  Abbot 
v.  Rugesty.f 

Lawrence,  J. i:  Does  that  rule  apply  where  it  is  a 
pleaJn  bank,  or  only  where  it  is  pleaded  at  nisi  prius  ? 
Id  Butter's  nisi  prius,  this  case  in  Freeman  is  cited, 
andhe  says,  therefore  it  is  in  the  breast  of  the  judge, 
whether  he  will  receive  it ;  and  there  may  be  good  rea- 
son forthis;  but  when  the  plea  is  in  bank,  I  do  not 
see  any  reason  why  it  should  be  verified  ;  at  least  the 
same  reason  does  not  occur."  Afterwards,  upon  its 
being  suggested  that  it  might  have  the  effect  of  throw* 
w^ht  plaintiff  over  the  term,  his  lordship  said  that 
"  as  the  dispensing  with  an  affidavit  might  lead  to  that 
inconvenience,  it  afforded  a  reason  for  requiring  such 
affidavit." 

Here  Littj-edale  cited  the  case  of  Lowell  v.  J2<n- 
l*ff>\  which  he  had  omitted  before. 

Lord  Ellen  borough,  C.  J.  t€  unless  this  defen- 
<fc/rt  has  the  means  of  pleading  his  certificate  in  this 
way,  he  is  remediless,  although   it  is  a  just  and  fair 


*  Strange,  492. 

+  Freeman.  252.  T.  29  C<?r.  IT, 

}  3  Term  Rep.  554. 
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1606.  plea  which  is  given  him  by  statute;  and  if  the  apjdio 
Wiii«vG*B*  t'on  *'€re  *°  Vtod  *l  uuficprQ  tone,  should  we  tot  give 
vent*  leave  to  plead  it;  the  question  therefore  comes  not 
merely  to  a  question  of  costs.  Therefore  let  this  ^« 
stand,  as  if  it  had  been  filed  in  due  time,  and  let  the 
plaintiff have  the  costs  between  that  thne  and  the 
time  when  it  was  filed  ;  that  is  between  the  tbinldaj 
of  June  and  the  l6th  of  the  same  month." 

Lawrence  J.  "  The  case  of  Lovell  v.  Eattafgxi 
a  great  way  to  shew,  that  the  whole  of  what  has  beu 
clone  by  the  defendant  is  regular." 

Rule  discharged  a* above 


Henfr&e  the  younger  against  Bromley,  and  othen 
executors.— May  t. 

Jn  arbitrator  under  ike  general  term,  mpowered  to  make  kkaHet, 
ao  thai  the  tame  be  made  and  published  en  or  before  aeetmra  iq 
it  functus  officio,  when  he  hat  once  made  hit  award,  anitem* 
alter  the  tame.  But  if  he  da  alter  tV9  the  award  it  ttiBgoedfirlk 
original  turn  awarded;  far  he  it  then  a  mere  stranger  U  Ht 
award;  and  it  it  not  Wee  the  alteration  of  a  deed  m  a  mtUhd 
part,  by  the  party. 

.T?  ULE  to  shew  cause  why  the  award  made  in  this 
cause  should  not  be  set  aside. 

The  plaintiff' had  in  lasttenn  moved  for  an  attach- 
ment against  the  defendant  for  the  sum  of  6sl.  6s.  6d. 
which  being  opposed,  was  refused  upon  the  special 
circumstances  hereafter  stated,  as  being  more  than 
could  be  recovered  upon  the  award.  It  was  then  moved, 
on  the  other  side,  to  set  aside  the  award,  upon  those 
circumstances,  which  motion  the  court  also  refused; 
but  upon  the  application  of  Erskine  for  thede/endantt 
this  rule  was,  pn  the  last  day  of  the  term,  agreed  to 
be  opened  again  ;  and  it  came  on  to  be  heard  to  day. 


Blent***' 
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The  arbitrator  had  made  hU  award  at  first  for  47l-  rtWfc 
©aly ;  but  in  the  afternoon  of  the  same  day,  at  the.  aog-  HllltBlM 
gestion  of  the  attorney,  be  added  a  further  sum  for  half 
the  costs  of  the  award,whicb  it  appeared  reasonable  that 
he  should  order  to  be  so  paid.  He  therefore  struck  the 
sum  of  57 1.  through  with  his  pen,  leaving  it  perfectly 
legible,  and  inserted  the  larger  sum  of  OSl.  Os.  6d. 

Goenby,  for  the  plaintiff,  shewed  cause,  and  con- 
tended, that,  at  least,  the  award  was  good  for  the  one 
sum  or  the  other ;  bat  that  the  arbitrator  having  the 
whole  of  the  day,  namely  the  7th  of  Janumry,  in  which 
to  make  the  award,  it  seemed  rather  as  if  he  should  have 
it  in  bis  breast  to  keep  his  decision  open  till  the  last 
moment  of  that  day,  and  therefore  that  any  alteration 
he  should  make,  before  the  expiration  of  the  day,  ot 
the  final  delivery  of  the  award  to  the  party,  should  b# 
valid  j  as,,  for  instance,  in  ease  he  mdde  a  mistake  in  a 
matter  of  account,  in  the  casting  up  of  a  sum,  it  would 
be  competent  to  him*  to  alter  and  correct  it.  And  al- 
though it  is  true,  he  had  sent  word  that  the  award 
was  made  and  would  be  ready  to  be  delivered  to  the 
parties  upon  the  payment  of  8l.  10s.  for  the  cost*,  yet 
ifl  fact  it  was  not  published  by  the  arbitrator,  nor  a^» 
tested  by  the  subscribing  witness  till  after  tbe  aheratifeft 
was.  made.  It  was  indeed  signed,  but  at  the  utmost,  the 
alteration  afterwards  could  only  make  anew  stamp  ne- 
cessary, but  could  not  vitiate  the  award. 

EfiSKiNK  and  Pooley,  contri.  "  The  attorney 
and  attesting  witness,  wrote  to  the  party  on  the  7  th  of 
January;  c  Mr.  H.'s  award  is  executed  and  lies  at  my 
office,  ready  to  be  delivered  to  the  parties  on  the  pay- 
ment of  571.  and  91.  10s.  costs  in  equal  moitics  \  nei- 
therofthe  parts  can  be  delivered  till  the  whole  is  paid/ 
This  is  a  publication  of  the  award,  which,  as  it  is  not 
necessary  to  be  attested  or  made  before  witnesses,  is 
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then  out  of  the  arbitrator's  hands,  and  cannot  be  al- 
tered. But  on  the  other  ground  the  award  is  wholly 
void  on  account  of  the  obliteration,  as  in  case  of  a  (fed, 
which  if  it  is  obliterated  in  a  material  part  by  the  party 
is  rendered  void;  Piggott's  case."* 

Lord  Ellenborough,  C.  J.  "  As  to  the  first  ques* 
tion  which  is  now  made,  this  is  not  a  mere  alteration  on 
'account  of  a  mistake  in  matter  of  calculation/  bat  an 
alteration  in  a  matter  of  discretion ;  a  change  of  purpose 
in  the  arbitrator*  Now,  an  arbitrator  is  only  appointed 
for  a  special  purpose,  to  make  an  award,  and,  when  he 
has  onee  executed  his  office,  when  he  has  made  bis  a  rat), 
kis  appointment  is  at  an  end;  he  i% functus  officio.  An 
alteration  after  the  award  is  made  and  published;  as  it 
is  here,  is  therefore  void*  But  at  the  same  time,  and 
for  the  same  reason,  the  act  which  be  has  done  by  obli- 
terating the  award  cannot  vitiate  it ;  for  he  is  become  as 
a  mere  stranger  to  it;  tie  and  the  attorney  were  then 
similarly  situated,  in  point  of  interest.  If  he  had  any  in* 
terest,  I  should  be  grappled  with  the  argument  on  the 
otherside,  that  he  might  alter  the  award ;  but  as  be  ha* 
none,  at  the  time  when  he  does  the  act  of  obliteration, 
fee  is  very  differently  situated  from  a  party  who  oblite- 
rates a  deed. 

Rule  discharged. 


Jacob 

versus 

BtWBH. 


Jacob  ifgaiW  Bowen* — May  2. 

The  baiffti  B.  R.  are  only  Uabkjointfy  or  tctteraty  to  the  omovti 
iff  the  turn  sworn  to  in  the  ajjliavU  to  hold  to  b*£k  oJtdSke  cook, 

TN  this  case,  of  which   it  is  unnecessary  to  detail  the 
particulars,  as  the  practice  seems  clear,  it  became  a 
question  whether  the  bail  were  liable  beyond   the  sum 
sworn  to  in  the  affidavit  to  hold  to  bail. 


*    II  RfjHWtS,    27,41* 
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Lu  Solicitor  General  contended,  front  the  lan- 
guage of  Bullbr,  J.  in  the  case  of  Dahl  v.  Johnson,* 
where  he  states  the  practice  of  this  court,  and  wishes 
the  practice  of  the  court  of  Common  Picas  to  be  ren- 
dered conformable  to  it,  that  each  of  the  bail  was  seve- 
rally liable  to  the  amount  of  the  sum  sworn  to,  and 
though  each  might  discharge  himself  by  paying  that 
sum  with  the  costs,  yet  both  coold  not  be  discharged 
until  the  whole  debt  was  paid,  as  far  as  twice  the  sum 
sworn  to  would  satisfy,  with  the  costs  ;  but 

Lawrencr,  J.  referred  to  the  rule  made  Easter,  5 
Geo.  II. ;  and  the  proceedings  against  the  bail  weie 
staid,  they  having  paid  the  sum  sworn  toj  801.  with 
costs. 

Lawes,  contrcL,  was  not  heard. 


Seal*  office — Holidays.— May  Sd. 

NoktHday  at  ike  aeal-ojice  an  thefirt  day  of  Easter  Term,  and  no 
extra  fee  can  be  demanded.  The  remedy  of  the  party  is  by  mo* 
tie*. 

J^ORDEllenborouo^C.  J.  u  at  the  sitting  of  the  Sial-owic* 

court, stated  tbaj  he  had  received  an  anonymous  ap» 
plication  concerning  a  chargeof  an  additional  fee  made 
at  the  seal-office,  for  opening  the  office  on  the  first  day 
of  term,  which  was  no  holiday,  and  the  practice  had 
been  reprobated  by  Lord  Kenyon,  but  that  he  could 
not  take  means  to  redress  the  grievance  now  com* 
plained  of* on  an  anonymous  application,  but  that  the 
party  must  apply  by  motion  in  court. 
*,'''"'»         j         ■ '      ■  ■  1 1.  - 1         ■■■■■■ 

♦  1  Bos.  and  Pui.  305. 
3b9 


4ft*  C«**t  |B.  It  in  Ed*+  JV*y. 

P^Ahson  against  Crallan. — May  Sd. 

Whereit  U  necessary  or  more  convenient/or  the  indorsee  to  md 
notice,  by  other  conveyance  thin  the  post,  to  themdorser  or  drawee 
of  the  non-payment  of  a  bill  of  exchange  y  he  is  intiUed  to  do  v,  end 
chorgefbr  the  tame ;  Semble,  the  jury  win  judge  of  the  propriety 
of  the  charge  and  of  the  quantum. 

j^ICHARDSON,  for  t}ie  defendant,  moved  for  a  role 
to  shew  cause  why  the  verdict  obtained  for  the 
plaintiff  in  this  cause  should  not  be  set  aside,  and  a 
nonsuit  entered. 

The  came  was  tried  at  the  last  assizes  for  the  county 
of  York.  The  declaration  was  upon  a  bill  of  exchange 
for  SOl.  dated  the  third  September,  1804,  two  months 
after  date,  by  Messrs.  Bradbury  and  Dixon  of  Man- 
chester, on  a  house  in  £oju&m,  which,  after  having  been 
indorsed  to  several  other  persons,  came  to  the  hands  of 
the  defendant,  who  indorsed  it  to  the  plaintiff,  who 
indorsed  it  over.  On  the  6th  of  November,  it  was  pre- 
sented in  London,  and  being  dishonoured,  was  returned, 
through  the  hands  of  several  indorsers,  to  the  plaintiff, 
who  paid  the  amount  with  costs;  and  on  the  l6th  Nor. 
it  was  brought  to  Manchester,  and  the  plaintiff  gave  no- 
tice to  the  defendant,  and  demanded  payment  with  the 
posts,being30l.  for  the  bill,  and  Sl.lfis.  gd.  costs.  He  ob- 
jected to  the  amount  of  the  costs,  and  tendered  31 L  lis* 
yd.  The  expence  incurred  was  on  account  of  aiaes- 
*?£ger  eropJtyed  in  the  giving  of  notice.  The  defend*^ 
objected  that  the  holder  of  a  bill  wai  not  entitled  to 
give  notice  by, a  special  messenger,  but  only  kj  the 
ordinary  course  of  the  post.  It  was  agreed  that,  if  a 
special  messenger  should  be  allowed,  it  was  not  an  un- 
reasonable charge.  The  311.  1  Is.  9d.  having  been  ten- 
dered and  that  fact  pleaded,  and  this  objection  being 
made  to  the  legality  of  the  charge,  the  defendant**  counsel 
contended  that  the  paintiff  should  be  non-suited;  but 
the  learned  judge  overruled  the  objection,  and  express- 
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iy  left  it  to  the  jhry  to  say,  whether  the  sending  by  a  twL 
special  messenger  was  done  wantonly  or  not;  and  it 
appeared  that  the  letter,  possibly,  would  not  have 
reached  the  defendant  for  a  fortnight,  as  be  lived  out  of 
the  usual  course  of  the  post ;  and  upon  this,  the  jury 
found  a  verdict  for  the  plaintiff  for  the  amount  of  the 
bill,  and  the  full  charge  for  the  expences. 

Lawbi?cb,  J.  "  In  some  parts  of  Yorkshire,  as  it 
appears  in  this  case,  where  the  manufacturers  live  at 
a  distance  from  the  post  towns,  the  jfetters  may  lie  ^ 
long  time  before  they  are  called  for,  and  it  may  be  ne- 
cessary to  send  notice  by  a  spedal  messenger ." 

Lord  Ellen  borough,  C.  J.  "  It  was  rightly  left 
la  the  jury,  if  it  was  left  to  them  to  say  Whether 
the  special  messenger  was  necessary,  and  also  whe- 
ther the  charge  was  reasonable/' 

Rule  nisi  refused. 


Prickm ore  <7gtf//j$/ Bradley. — May  3d. 

On  a  bUl  tf  Middlesex  returnable  early  tn  Michaelmas  term,  thedc- 
imwimtjmrdcommon  Uilmfler  the  Etungn-dmy  ^Hilary  term  t  bid 
before  the prtiieg  ofWfarj  term;  keldtkmt  he  might  sign  judg- 
ment of  mm  pros,  though  he  did  not  give  notice  of  filing  common 
bail. 

TLffARRYAT  moved  for  a  rule  to  shew  cause  why  the  Piucimor* 
non  pros  signed  in  this  cause  should  not  be  set    BrI^t. 
aside  for  irregularity. 

The  process  by  bittof  Middlesex  was  returnable  the  first 
returu  of  Michaelmas  term,  1 8Q4 ;  and  the  appearance  ' 

of  the  dtfendani  by  filing  comoon  bail,  be  said,  should 
hare  been  within  eightdays,  or  if  the  defendant  appear* 
*d  afterwards  he  should  give  notice  to  the  plaintiff; 


WmAPhmr, 


Com  i*  B.  R.  t»  Easter  Term, 

nosL  for  by  slat  1 3  Car.  II.  c. «,  s.  S,*  tbe  appearance  of  Ae 
PfeiomitoRB  defendant  should  be  in  the  term  in  which  the  procai 
«*  was  returnable ;  but  the  appearance  here  was  not  filed 
until  Jmnuary  g&d,  180$,  which  was  after:  the  Essoin- 
day  of  the  next  term,  Hilary,  UjQ»»  He  therefore 
contended  that  as  the  defendant  had  not  appeared 
regularly  himself,  he  could  not  sign  judgment  of  non 
pros  ;  or  that  he  could  not  do  it  without  having  given 
notice  of  his  appearance.  And  be  cited  Impey's  Prac- 
tice, 509,  Edit.  6,  title  nonpros,  to  shew  that  where 
common  bail  is  not  duly  filed,  as  in  the  case  of  a  pri- 
soner who  is  supersedere  for  want  of  a  declara- 
tion, the  defendant  cannot  sign  judgment  of  «« 
pros. 

Lord  Ellenborough,  C.J.  "  Till  the  23d  of 
January j  tbe  master  says  that  it  may,  for  this  purpose, 
be  considered  as  exclusive  of  Hilary  term  ;  and  upoa 
filing  common  bail  they  never  do  give  notice  to  tbe 
plaintiff. 

Rule  nisi  refused. 


TheKiNG  agai«s(REY nell,  Clerk. — May  3d. 

The  court  refuted  a  new  trial  in  an  indictment  for  a 
•  for  not  repairing  a  wall,  though  moved  on  the  ground  Of  a 
taction  by  the  judge* 


*  u  Upon  an  appearance  entered  for  the  defendant  by  st- 
forney,  of  the  term  wherein  the  process  is  returnable,  unless 
Xheplaintiff  shall  put  into  the  court  from  whence  tbeprocetf 
issued,  his  bill  or  declaration  against  the  defendant,  in  son* 
personat  action  or  ejectment  of  farm,  beyond  the  end  of  tbe 
term  next  following  after  appearance,  a  nonsuit,  for  waottf 
a  declaration,  may  be  entered  against  hirn,  and  the  defends 
shall  have  judgment  to  recover  costs  against  the  pUumtif, » 
he  taxed  and  levied  in  like  manner  as  upon,  the  £3  Hau  VllL 
c.1,5."    13Gsr,II.c«,a  3. 
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HTHLS  was  an  indictment  against  the  defendant  vane* 

tot  of  Horn-church,  for  not  repairing  a  wall  con* 

tiguous  to  the  road  ;  by  the  direction  of  the  learned 

judge  before  whom  the  case  was  tried,  the  defendant 

was  acquitted. 

Marry  at  moved  for  a  new  trial,  admitting  that 
there  were  no  modern  authorities  in  such  cases  where 
the  defendant  was  acquitted. 

Lord  Ellen  borough,  C.J.  and  Lawrence,  J.  "Caa 
you  not  indict  de  novo  ?  As  it  is  a  novel  application 
we  will  not  make  a  precedent  in  a  case  of  minor  im- 
portance. 

Rule  nisi  eefused. 


TaeKsa* 
Kstxci*. 


DoEonthedemiseofLiNTOT  against  Ford. — MaySd. 

Where  shssor  of  the  plaintiff dies*  after  nonsuit  is  ejectment,  tk* 
court  vQl  not  grant  a  distringas  upon  la's  good* for  a  contempt  fe 
the  executor  in  not  obeying  the  order  upon  the  consent,  rule  to  pay 
costs;  and  the  cote  not  being  within  the  stat  17  Car.  II.  c.  8,  the 
defendant  teem*  without  remedy  for  hit  costs. 

pARK,  for  the  defendant,  applied  for  a  rule  to  shew 
cause  why  a  distringas  should  not  issue  against  the 
goods  of  lintot  in  the  hands  of  his  executor,  in  order  to 
compel  payment  of  the  costs  to  the  defendant,  which  he 
admitted  was  a  novel  application. 

Ejectment  was  brought  against  the  casual  ejector; 
Tord  and  others  were  admitted  to  defend  upon  the  . 
u*aal  terms,  and  a  part  of  the  order  for  that  purpose  wat 
as  follows ;  "  and  it  is  further  ordered,  that  if,  upon  the 
trial  of  the  said  issue,  a  verdict  should  be  given  (or  the 
said  defendant,  or  it' shall  happen  that  trie  plaintiff' 
thall  not  further  prevent  his  said  bill  for  any  other 
tausetban  for  not  confessing  lease,  entry,  and  ouster. 


Doidc*. 

L IX  TOT 


Fota. 


Ui 
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B»a  d«m. 

Li*  TOT 


Fo*». 


then  the  lessor  of  the  plaintiff  shall  pay  his  #d*to 
the  said  de/cmfafrf  in  that  behalf,  &c.w  At  the***" 
mmztB  for  Sussex,  the  cause  went  down  for  trial;  but 
not  coming  on,  there  was  anonsait;  an  application  was 
made  to  the  executor  for  the  costs ;  and  judgment  was 
entered  within  two  terms.  The  case  did  not  fall 
Within  the  letter  of  thg  stat.  17  Car.  II.  c.  I,  and  6. 
and  9  W.  III.  c.  1 1,  which  applies  to  cases  of  lerdict 
only,  and  not  to  cases  of  nonsuit;  the  words  being  in 
the  former  statute,  "  the  death  of  either  party  between 
the  verdict  and  the  judgment,  shall  not  be  alleged 
for  error,  so  as  such  judgment  be  entered  within  tw 
terms  after  the  verdict ;"  and  the  latter  statute  apply- 
ing  only  to  case  of  interlocutory  judgment.  Bat  as  Lis- 
tot,  if  living,  would  have  been  liable  to  an  attachmentfor 
not  paying  the  costs,  he  contended  that  his  executor 
should  now  be  made  to  pay  by  means  of  a  distringn* 
upon  the  goods  of  the  testator,  as  for  a  contempt,and 
unless  this  rule  was  granted,  he  said  the  parties  were 
deprived  of  all  possible  remedy. 

Lord  Ellenbobough,  C.J.  u  I  do  not  see  any 
pretence  for  taking  the  goods  by  distringas  for  the 
personal  contempt  of  the  party  who  is  now  dead.1' 

Rule  nist  refused. 


Zx-parfe. 

flARAISOir. 


Ex  parte  Harrison.— May  14. 

To  compel  obedience  to  a  writ  of  Habeas  Corpus  to  bring  uf  « 
improved  man,  the  party  mu*t  first  oeareh  at  the  trow*  4" 
for  the  return \  and  if  not  found,  apply \  upon  affidavit  tk$rtf,f* 
an  attachment. 

CjMlTH  moved  for  an  attachment  against  the  captain 
.  of  a  man  of  war,  for  not  obeying  a  writ  oihabm 
iorpus,  directing  him  to  bring  up  the  body  of  an  in- 
pressed  man.  The  affidavit  stated  that,  when  the  writ 
was  tendered  to  him,  he  refused  to  accept  it,  and  the 


H*a»xt0ir« 
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party  left  it  on  the  table  ;  but  it  did  not  stale  whether       *«>*» 
the  captain  had  returned  the  writ  or  not.  £,  ^^ 

The  court,  at  first,  suggested  that,  as  no  case  of 
actual  contempt  of  process  appeared,  the  captain  should 
"be  ruled  to  return  the  writ ;  but  on  further  iovestiga* 
tioD,  the  practice  appeared  to  be  that  the  party  should 
search  the  crown-office  for  a  return  to  the  writ ;  and, 
if  do  return  appeared  to  be  filed,  then  he  should  apply 
for  an  attachment  upon  affidavit  of  that  fact. 


Cocks  against  Harman.— May  20. 

The  court  refused  to  grant  a  rule  upon  an  attorney  to  deliver 
up  papers,  where  he  was  employed  as  a  mere  agent  and  recei* 
ver,  and  not  as  attorney  in  a  cause,  and  where  the  court 
vovldhavc  had  no'power  to  have  granted  a  mandamus  against 
him  to  deliver  up  papers  had  he  not  been  an  attorney.  The 
foaer  of  the  court  over  its  officers  does  not  extend  to  make 
it  a  substitution  for  a  court  of  equity,  by  proceeding  against 
them  by  motion. 


Cocis 

9tr$u$ 


T)AMPIER  moved  for  a  rule  to  shew  cause,  why  Mr. 

C.  Harman,  an  attorney  of  the  court,  should  not  hIama*. 
deliver  to  Mr.  J.  Cocks,  as  the  heir  at  law  and  the  only 
acting  executor  of  James  Cocks,  Esq.  his  late  father, 
deceased,  an  account  of  his  receipts  and  payments  in 
respect  of  the  estate,  in  the  affidavit  mentioned, 
and  why  he  should  not  deliver  up,  on  oath,  all  such 
deeds,  papers,  and  writings  as  are  now  in  his  custody 
or  power,  relating  to  the  said  estate,  together  with  the 
power  of  attorney  given  to  him  by  the  said  J.  Cocks, 
deceased,  and  why  it  should  not  be  referred  to  the 
master  to  .take  an  account,  and  why  the  said  C.  Har- 
mon should  not  pay  the  balance  over  to  the  Said  J 
Cocks. 

*•.  SO.  3  t 


versus 
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*  i 

1i°:l;  ***  ^^  ,*Bt  ;t  did  doi  appear  that  JEbnnon  ** 

~ —       employed  as  attorney  in  any  cause,  bat  only  as  agent 
and receiver  for  Cocks,  deceased.  . 

Mr.  Slutrt,  the  clerk  of  the  rules,  as  amicus  cvm, 
mentioned  a  rule  that  had  been  obtained  of  a  similar 
nature  against  aa  attorney  in  a  cause.  And  Hugha  v. 
Atayrc*  Was  alsocited. 

'  By  the  court.  "In  that  case  there  was  something 
to  be  done  for  which  the  court  could  grant  a  manda- 
mus, namely,  the  giving  up  of  court-rolls,  and  he  beiog 
an  attorney  of  the  court,  they  rather  preferred  amotion 
against  him  as  an  officer  of  the  court ;  which  was  only 
substituting  one  sort  of  festinurn  remedium  which  the 
court  might  grant,  in  the  place  of  another  But  here 
the  court  canuot  do  what  is  asked,  by  mandamus;  sad 
the  application  is  to  put  this  eourt  in  the  pi  ace  of  aooort 
of  equity*  If  these  rules  were  allowed,  it  would  jo  to 
make  this  court  a  court  of  equity  in  all  cases  m  which 
an  attorney  might  be  made  a  defendant  in  equity. 

Rule  nisi  sefitsed. 


Cowell  and  Wife  against  Watts,— May  88. 

A  count  for  goods  sold  by  A.  as  administrator  of  B.  may  U 
joined  with  au  insimul  computasrit,  between  B.  and  A.  as 

.  administrator,  -whether  the  saje  or  account  be  in  tie  personal 
er  representative  character  ;  for  both  being  stated  m  con* 
siderations  accruing,  and  promises  made  betueen  the  same 
parties,  the  costs  in,  each  case  xoould  go  to  the  same  fond, 
whether  to  the  intestate's  estate,  or  that  of  the  administrator: 
and  the  reason  why  counts  on  promises  made  to  the  inteu 
tate  cannot  be  joined  with  counts  on  promises  to  the  executor, 
is,  because  the  costs  are  entire,  and  cannot  be  severed. 
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ASSUMPSIT  by  ike  plaintiff,  and  Jane,  'bis  wife, 
administratrix  of  — — .  The  first  count  stated,  that 
kt  defendant  was  indebted  to  the  said  Jane,  as  adminis* 
trttrix  aforesaid,  for  a  moiety  of  divers  goods,  wares,  and 
merchandizes  by  the  said  plaintiff 'and  Jane,  n&adminis* 
tratrix  aforesaid,  before  that  time  sold  and  delivered  to 
the  said  defendant  at  his  special  instance  and  request; 
and  being  so  indebted,  the  defendant  undertook,  and  to 
the  said  plaintiff  and  Jane,  administratrix  as  afore- 
said, promised  to  pay  501.  &c.    There  was  a  second 
count  upon  a  quantum  valebant,  in  the  like  form.  Third 
count,  thai  afterwards  and  after  the  death  of  the  in* 
testate,  to  wit,  on,  &c,  at,  &c.   the  defendant  account, 
edwith  the  said  plaintiff 'and  Jane,  as  such  admiymtra- 
frcr  as  aforesaid,  of  and  concerning  divers  sums  of 
money  before  that  time  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff  and  Jane9  as  such  admi* 
wttatris  as  aforesaid,  and  being  then  in  arrear  and 
unpaid,  and  upon  that  account  the  said  defendant  waa 
found  to  be  in  arrear  to  the  said  plaintiff  and  Jane,  as 
sQch  administratrix  as  aforesaid,  in  oOl.  and  being  so 
found  in  arrear  and  indebted,  the   said    defendant 
undertook,  and  to  the  said  plaintiff  and  Jane,  as  such 
administratrix  as  aforesaid,  faithfully  promised  to  pay, 
kc. 

The  cause  was  tried  before  Lojd  Ellenborough* 
C.J.  at  the  sittings,  after  Hilary  term,  at  fVestmin- 
far,  and  there  was  a  verdict  lor  the  plaintiff.  A  rule 
was  now  obtained  to  shew  cause  why  the  judgment 
should  not  be  arrested  on  the  ground  of  a  misjoinder  of 
action. 

Garrow  and  Maury  AT,for  the  plaintiffs,  now  shew- 
ed cause.  The  words  in  the  first  count,  "  sold  bv  her 
the  said  Jauc,&>  administratrix/'  must  mean  something 
differcut  from  a  sale  by  her  on  her  own  right ;  aa  fog 
SF2 
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1809,  instance,  a  sale  of  goods,  to  which  she  became  entitled 
as  administratrix,  and  which  she  sold  for  the  purpose 
•ad  wife  °f  discharging  the  debts  of  the  intestate,  and  the  pro- 
duce of  which  would  be  assets  in  her  hands.  In  Pttrit 
v.  Hannay*  which  was  an  action  for  money  paid  by 
the  plaintiff  as  executor,  and  also  for  money  paid  ty 
the  testator,  w  ith  other  counts  for  money  had  and  receiv- 
ed, for  the  use  of  the  testator,  there  was  a  writ  of  error 
in  the  house  of  lords,  and  then  an  application  to  amend, 
and  it  was  said  that  this  was  not  error;  for,  though  in 
executor  cannot  join  a  debt  due  in  his  own  right,  jet 
it  is  the  constant  practice  to  join  money  had  and  receiv- 
ed to  the  use  of  the  testator,  with  a  like  count  for 
money  had  and  received  to  the  use  of  the  executor,  as 
such.  Now  here,  although  it  is  said  the  plaiwtif,  J«w> 
might  have  sued  for  this  in  her  own  right,  and,  there- 
fore, ought  to  have  paid  costs,  if  she  felled,  yet  that 
is  no  objection  to  her  declaring  in  this  form.  As  to 
the.  account  stated,  although  it  is  not  of  money  doe 
to  the  intestate  in  his  life-time,  yet  it  is  still  an  account 
in  her  representative  capacity,  for  it  may  be  an  accooot 
made  of  those  very  goods  which  were  sold  by  them  to 
him  in  their  representative  capacity,  and  the  produce 
of  which  would  be  asset*;  or  the  defendant  might  have 
been  employed  to  collect  and  receive  monies,  the  effects 
of  thf  intestate^  and  this  being  assets,  she  may  sue  for 
the  amount,  a*  administratrix  ;  although  as  she  might 
sue  in  her  own  right,  she  might  also  on  this  count  be 
liable  for  costs  if  she  had  failed. 

The  Solicitor  General  and  Wood,  contrh. 
"  On  the  first  count,  the  plaintiffs  ought  to  sue  in 
their  own  right,  and  not  in  a  representative  capa- 
city ;  in  the  second  count,  they  ought  to  sue  in 
their  representative  capacity;  and  therefore  these 
two  counts  cannot  be  joined.  Where  an  adminis- 
tratrix sells  goods    that  come  to  her  hands  in  her 
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representative  capacity,  the  con  tract  between  her  and  the       isos. 
buyer  is  wholly  independent  of  the  nature  of  her  inte-     c7^ 
rest  and  title*  The  demand  arising  from  the  sale  results     and  Wife 
to  her  personally.     Upon  such  a  sale  of  goods,  as  her      yEn* 
being  administratrix  > would  not  alter  the  nature  of  the 
contract,  the  words  "  as  administratrix"  must  be  reject- 
ed as  surplusage.    And  then,  also,  it  cannot  come  into 
an  account  for  money  due  to  the  plaintiff,  Jane,  as 
administratrix  ;  but  the  defendant  may  ?et  off  against 
it  money  due  from  her  in  her  own  right,     in  Petrie  v. 
Hannay,  the  count  might  be  good,  because  the  plaintiff 
might  be  compelled  to  pay  money  for  the  defendant  as 
executor;  as  for  instance,  on  a  joint  indemnity-bond, 
entered  into  by  the  testator  and  the  defendant,  upon 
which  the  plaintiff  could  only  sue  as  executor ;  but, 
here  the  sale  of  goods,  after  the  death  of  the  intestate 
can  only  be  in  the  personal  capacity  of  the  administra* 

tltt." 

Lord  Ellenborough,  C.  J.  €€  All  of  these  counts 
are  laid,  as  it  were,  in  privity  of  promise;  and  on 
one  of  them,  if  I  may  use  the  expression,  there  is  this 
difference,  that  it  depends  more  upon  the  privity  of 
consideration ;  but  they  all  state  an  immediate  promise 
betweenthese  parties.  Then,with  this  similarity,  is  there 
any  case  to  say,  that,  when  there  is  a  community  ia 
privity  of  promise,  they  cannot  be  joined  ?  In  the  other 
point  of  view,  and  taking  it  that  the  promise  upon  a 
consideration  of  goods  sold  must  result  to  the  parties  ia 
their-private  capacity,*  the  words  i(  as  administratrix  " 
may,  as  the  Solicitor  General  says,  be  rejected  as  surplu- 
sage. I  wish  that  the  case  in  2  Lev.  165,  and  the  rea- 
sons which  influenced  the  court  there,  bad  been  still 
adhered  to ;  namely,  that  assumpsit  for  an  account  stated 
with  the  testator  might  be  joined  with  a  count  on  an 
account  stated  with  the  executor,  for  monies  due  to  the 
Kstator  j  because  the  money,  when  received,  would  be 
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ttftl       assets;  and  the  same  opinion  wa^nfaiataiDed in  toother 
Cow»u,     <?a8C'  #**»  v,  Jef cries,  3  Lev.  60 ;  and  another  lafc 
•ad  Wife    case,  King  v.  Thorn,  •  adopt*  the  same  prjwipl*.  Tta 
y££*     ***  *°  actio1*  on  apcomiwory  note  indorsed  by  tbepfca- 
<#"  aa  executor  ;  and,  tbafc  was,  an  tb*  wttt  aatbwty, 
held  well  maintainable,  where  it  was  joint 4  with  otkt 
counts  by  the  plaintiff**  executor,  aod  I  think  thai 
goes  upon  the  right  principle.    The  true  reason  whv 
counts  in  different  rights  cannot  be  joined  is  to  be 
found  in  the  case  of  Rogers,  v.  Cook,.  l.Salkeli,  JO; 
and  also  reported  in  Carthtw,  3*5,  and  Shower,  Sfifi; 
hut  .there  the  point  is,  not  so  fully  stated  as  in  SalkchL 
That  was  an  action  a*  administrator  of  A.  against  B. 
,  for  a  debt  due  to  A.,  in  which  the  plaintiff  had  joined 
a  count  for  a  debt  to  himself,  and  it  waa  held  ill ;  <  for 
the  plaintiff  cannot  prosecute  bis  own  xight  and  mo- 
ther's :  and  the  reason  is,  because  the  costs  to  be  re- 
covered are  entire,  and  then  the  plaintiff  can  never 
distinguish  how  much  he  is  to  have   as  administrator, 
and  how  much  he  is  to  hold  in  hi$  own    right.'    But 
where  the  costs  on   both  counts  belong  to  the  same 
fund  ;  where  either  they  are  to  be  paid  into  the  re- 
presentative fund,  or  to  come  out  of  it,  the  reason 
applies  that  such  counts  may  be  joined.      So  in  Hoo- 
ker v.  Quitter,  1  mis.  1 72,  the  same  case  is  cited,  and 
the  same  principle  is  adopted;  though  there  is  a  diffe- 
rence as  to  the  fact  whether  the  case  came  on  upon  a 
demurrer.     It  would,  I  think,also  have  been  the  mom 
convenient  rule,  to  have  said  that,  where  there  is  one 
fund  out  of  which   the  costs  must  be  paid,  and  the 
promise  was  to  the  plaintiff  in  the  character  of  execu- 
tor, there  inigln  be  a  joinder  of  action.    This  case  is 
not  at  variance  with  that  principle.     In  the  character 
of  administratrix,  indeed,  the  plaintiff,  Jane,   cannot 
be  considered  as  having  sold  the  goods;  but  the  pro* 
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tnise  i»*Wtedt6the  phLmtijjf*  *fter  the  death  of  the 
intestate,  as  made  to  them  to  their  personal  capacity 
in  eadi  instance,  and  all  arising  out  of  an  act  of  sale 
of  the  goods  of  the  intestate  after  his  death.  In  each 
instance,  the  special  promise  is  stated  to  be  made  with 
the  administratrix ;  and,  then  in  each  of  the  three 
instances,  it  may  be  made  to. her  in  her  same  charac- 
ter, to  her  personally.  The  words  '  as  administratrix* 
relate  to  the  consideration,  which  indeed  relates  to  the 
intestate.  Both  the  counts  may  perhaps  relate  to  some 
common  consideration,  inducing  a  promise,  as  die 
sale  of  goods  of  the  intestate,  and  in  fact  the  promise 
made  to  her  as  administratrix  may  be  joined  without 
clashing  with  any  rale  of  law.  As  to  the  question,  whe- 
ther, as  admini$tratrixy*he  is  to  pay  costs,  that  could 
ariseonly  on  a  question  of  costs,  in  case  the  plaintitf  had 
foiled,  and  is  foreign  to  this  case." 

G&osftjJ."  How  can  it  be  said  that  a  husband 
and  wife  can  recover  as  administratrix  in  either  case  ? 
The  counts  are-similar  as  to  the  character  in  which  the 
partiesoue.  The  husband  recovers  here,  in  right  of  his 
wife,  asadministratrix  ;  and  if  they  receive  the  money; 
it  will  be  assets." 

La  whence,  J- "  I  am  of  the  same  opinion-  The  reason 
why  counts  on  promises  made  to  one  personally  cannot 
be  joined  with  counts  on  promises  made  to  the  testator, 
where  the  sum  recovered  is  to  be  applied  in  aid  of  the 
furo*  of  the  testator,  is,  in  some  cases,  because  the  costs 
are  entire,  and  in  other  cases,  because  the  damages  are 
entire.  But  that  reason  doesnothold  in  this  case.W  here 
the  party  recovers  an  entire  sum  for  costs  or  dama- 
ns/and one  cannot  say  what  he  is  to  recover  in  hit 
own  right,  and  whatin  that  of  another:  one  can  easily 
tee  the  reason  why  the  counts  cannot  be  joined;  and  the 
casescitedhavea  greatdeal  of  good  sense  in  them,  and 
are  very  good  authority.    It  is  a  very  different  question 
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1805.       trbat  would  be  the  effect  of  the  case,  as  to  the  question 
"  of  costs,  if  they  had  declared  in.  their  representative  a- 

•nd  Wife  pacity,  when  they  might  have  proceeded  in  their  peno* 
^JJJJJ  nal  character.  But  the  reason,  as  to  the  payment  of  costs, 
is  very  clear.  When  the  parties  declare  in  their  repre- 
sentative characters,  it  is  supposed  that  they  cannot  be 
sufficiently  cognizant  of  the  contract,  whetherit  isjostly 
founded_or  not,  so  ds  that  they  should  be  made  to  pay  the 
costs:  but  if,  on  the  contrary,  the  contract, though 
made  in  a  representative  character,  is  made  by  theexe- 
cutor  or  administrator  himself,  then  he  may  know 
whether  there  is  any  ground  to  sue  or  not;  and  tbat 
may  be  a  very  good  reason  why,  in  declaring  upon  sack 
a  contract,  he  shoald  pay  costs.  But  the  reason  oa 
which  the  rule  as  to  the  joinder  of  actions  is  founded, 
namely,  the  entirety  of  the  costs,  does  not  apply  tothis 
case,  where  both*  counts  are  upon  contracts  made 
personally  with  the  administratrix,  whether  as  admi- 
nistratrix or  not ;  and  particularly  when  whatever  is  to 
be  recovered  is  to  go  into  the  funds  of  the  intestate." 

.  Le  Blanc,  J.  "There  clearly  can  be  no  misjoinder 
jrhen  .the  whole  will  belong  to  the  parties  in  their  repre- 
sentative character  upon  both  counts. .  Now  these  are 
both  in  the  same  right ;  for  I  cannot  see  but  that  the  last 
count  may  be  for  an  account  on  the  very  same  sale  as 
is  stated  m  the  other  counts.  Now,  suppose  a  bargain  in 
writing,  that  upon  the  purchase  of  the  goods  of  the  intes- 
tate, upon  a  sale  by  auction  of  the  goods  of  the  intes- 
tate, he,  the  defendant,  undertook  to  pay  soch  a  snm  to 
them  as  administrators,  and  afterwards  he  bad  ac- 
counted with  them,  would  not  the  first  count  be  «P* 
ported  by  soch  a  writing  ?  This  is  a  plain  and  clear 
rule,  that  where  the  transaction  has  be«»  entiid/ 
xwilh  them  in  their  representative  character,  andaotia 
their  personal  character,  or  all  in  th^ir  personal  cb* 
Tacter,  the  counts  may  be  joined." 

Rule  discharged- 
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The  Ktwg  against  Johh  Coggan,  Esq. — May  25.  **•*• 

A  mandamus  may  he  granted  to  admit  to  a  copyhold  estate  the 
person  who  appears  to  hare  the  legal  estate,  without  regard 
to  his  equity. 

T  W.Williams,  Esq.  applied  early  in  this  lerm    ^J^j15 
*  for  a  mandamus  to  compel  the  lord  and  steward     Coqoait. 
of  the  manor  of  Laleham%  to  hold  a  court  and  admit  him 
tenant  to  thirty  acres  qf  customary  land,  upon  payment 
of  such  reasonable  fine  as  should  appear  to  be  due. 

Pau  and  Marryat,  on  shewing  cause  against 
the  rule,  cited  the  King  v.  Hendon,*  and  the  case  of 
William  y.  Lord  Lonsdale,  in  8  Fezey,jun.  and  urged 
that  ike,  had  no  right  to  be  admitted.  The  premises 
woe  devised  by  one  Mrs.  B.  who  died  in  1779,  to  T. 
ff.  Williams,  his  heirs,  executors*  &c.  upon  trust  for 
the  heirs  and  assigns  Qf  Jane  Noble.  Mrs.  Noble, 
after  intermarrying  with  one  Malpass,  died  in  1769/ 
vilhoatany  heir.  William*,  the  trustee,  died  in  1783, 
without  admission,  leaving  the  applicant,  an  infant, 
his  heir  at  law.  He  shewed  no  interest,  except  as  trus- 
tee, and  to  obtain  a  reimbursement  of  monies  laid  out, 
after  au  intermediate  limitation  to  Walter  Williams,  the 
father  of  the  present, 

Lawrence.,  J.  "  It  is  determined  that  if  an  estate 
is  devised  to  a  man  and  his  heirs  in  trust  for  one  and 
his  heirs,  and  the  heir  of  the  cestui,  que  trust  die  without 
heirs,  the  estate  does  not  escheat  to  the  crown,  but  goes 
to  the  trustee  ;  so  that  if  there  is  no  heir  it  does  not 
go  to  the  lord/' 

The  Solicitor-Gbnbkal,  was  for  the  applicant. 

The  cotnrr  made  the  Tule  absolute,  aftei1  examin* 
«»g  the  case  in  Vtzey,jun.  which  they  said  proceeded 
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3805.  upon  the  ground  that  there  was  no  equity  in  the  party 
The  King  claiming,  to  be  admitted  ;  but  that,  as  in  this  case  it 
rersun  appeared  that  the  trustee  had  the  legal  estate,  that  wrs 
sufficient  to  induce  a  court  of  law  to  grant  the  mandamus. 
And  upon  a  reason  urged  against  the  mandamus,  that 
the  title  of  the  copyholder  was  good  against  all  batik 
lord,  without  admission,  they  observed  that  theco/gf- 
holder  may  require  admission  for  the  purpose  of  being 
enabled  to  make  a  surrender.  The  rule  for  the  manda- 
mus was  therefore  made  absolute,  the  party  undertaking 
to  pay  such  reasonable  fin*  ot  fines  as  should  be  due  to 
the  lord  upon  the  admission,  the  father  of  Mr.  Bif- 
liams  not  having  been  admitted.  This  was  made  a  con- 
dition by  the  discretionary  power  of  the  court,  though 
in  strictness  no  fine  is  doe  until  admittance ;  and  die; 
observed,  that  if  an  exorbitant/foe  should  be  demanded, 
that  question  would  come  on,  upon  the  return  to  the 
mandamus. 

RtJLfe    ABSOLUTE. 

The  King  against  Nield  and  Others. — May  22. 

A  conviction  on  tin  39  and  40  Geo.  III.  e.  1 06 ,/or  entering  ink* 
agreement  to  contraula  mister  manufacturer  t  held  had9  been** 
neither  staled  the  words  and  terms  of  the  agreement,  narpurmi 
strict^  the  words' sf  the  art;  hut  was  stated  as  am  agreemestfir 
the  puqxne  of  controlling  A.  B.  b}e. 

The  Kin       T'"S  wqh  a  motion  to  quash  a  conviction  as  follows: 
yenus  "  He  it  remembered,  the  defendant,  John  NkU,uA 

seven  others  (naming  them),  are  convicted  before  Jokn 
Leaf  and  11.  A.  F.  two  of  his  majesty's  justices  of  the 
peace  for  the  county  of  Lancaster,  of  having,  oa  the 
1st  day  of  November,  at  Chatton-row  aforesaid,  in 
the  county  aforesaid,  each  and  every  of  them  being  a 
workman  in  the  manufacture  of  cotton,  been  unlaw- 
fully concerned  in  the  making  of  and  entering  into  a 
certain  agreement,  for  the  purpose  of  then  and  there 
controlling  JV.  Borodailc,  /,  J.,  &c«  then  and  there  car- 
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ryingon  the  manufacture  and  trade  of  cotton  spin-  180.). 
ing,  as  masters  apd  partners,  in  the  conduct  and  ma- 
nagement of  their  said  trade  and  manufacture,  the 
said  agreement  not  being  a  contract  made  between  any 
master  and  journeyman  or  manufacturer,  for  or  on  ac- 
count of  the  work  or  service  of  such  journeyman  or 
manufacturer ;  contrary  to  the  form  of  the  statute 
made  in  the  39th  and  40th  years  of  the  reign  of  his 
present  majesty  ,enti titled,  <  an  act  to  amend  an  act  passed 
in  the  59th  year  of  the  reign  of  his  present  majesty  to 
prevent  unlawful  combinations  of  workmen,  and  to 
substitute  other  provisions  in  lieu  thereof ;  and  we  do 
hereby  adjudge  the  said  John  Nield,  &c.  for  the  said 
•offence  to  be  committed  to  and  confined  in  the  com- 
mon goal  for  the  said  county  for  the  space  of  three 
calendar  months."  This  conviction,  upon  appeal  to 
the  sessions,  was  confirmed. 

Scarlet,  in  support  of  this  conviction,  contended 
that  it  was  not  necessary  to  state  the  terms  of  the 
agreement  in  this  case,  though  in  cases  of  conspiracy 
il  may  generally  be  necessary.  For  there  is  not  only 
a/ona  set  out  in  the  act,  but  also  it  may  be  useless  vlU 
together  to  state  the  agreement ;  for  in  terms  it  may  be 
an  agreement  which  could  import  nothing  of  the  purpose 
charged,  and  then  the  party  must  still  go  into  evidence 
of  the  real  nature  ofit  in  order  to  shew  that  ithas  the  tenr 
dency  which  is  imputed  to  it :  and  the  only  true  use  of 
setting  but  an  agreement  in  terms,  must  be  in  order  to 
shew  that  the  tendency  and  wicked  effect  imputed 
to  it  are  such  as  it  necessarily  bears.  He  cited  a  case 
of  the  King  v.  Mostly  and  Moore,  which  was  an  in- 
dictment on  the  statute  37  Uco.  III.  c.  l<23,  which 
wade  it  felony  to  admiurster  oaths,  purporting-  to  bind 
a  person  to  engage  in  any  mutinous  or  seditious  pur- 
poses. There  was  a  count,  stating  tlni  oath  whicl*  wiy 
*    3  o  % 
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1805*  worded  in  tuch  a  manner  a*  to  appear  to  J>e  only  to 
bind  the  parties  to  air  assembly  for  a  religious  pwpoae; 
.  and  there  were  other  count*  omitting  the  oath  altoge- 
ther, upon  which  the  defendant  was  found  guilty.  The 
same  objection  was  taken  to  the  indictment,  that  tht 
oath  should  be  set  eut,  and  the  case  was  referred  to 
the  twelvejudges ;  no  opinion  was  delivered  formally, 
but  it  was  held  that  it  was  not  necessary  to  state  the 
path  ;  and  that  the  doctrine,  89  to  the  setttfig  forth  of 
false  pretences  and  tokens  used,  could  not  apply  to 
cases  where  the  intent  of  the  parties  was  the  ground  of 
the  offence,  and  where  the  stating  the  oath  itself  would 
be  no  aid  in  ascertaining  that  intention.  This  is  aa 
indictment  for  entering  into  a  combiuation  to  con- 
troul  a  master,  and  a  case  of  an  agreement  may  be  put 
in  which  the  words  may  be  set  forth,  and  it  would  yet 
require  evidence  to  shew  that  it  was  with  a  purpose  to 
controul  the  master  in  his  trade.  The  conviction  now 
states  the  effeetof  theagreetnentinpointof  law,which  is 
further  to  be  made  out  in  evidence;  and  the  form  of  con- 
niption in  the  statute  requires  that  the  offence  should  be 
set  forth,  and  not  the  evidence  of  the  offence.  The  cases 
pf  a  forged  bill  of  exchange,  of  a  threatening  letter, 
and  others  of  that  kind  are  \ery  different." 

Erskinb,  cantrd.  <-'  In  all  these  cajesit  is  of  great 
importance  that  the  substance  of  the  oifence  should 
be  stated ;  and  though  it  is  easily  possible  to  conceive 
a  case  in  which  the  agreement  might  not  of  itself  im- 
port any  thing  criminal,  yet  that  U  not  a  sufficient 
ground  for  rejecting  it  as  unnecessary  to  be  stated.— 
A  threatening  letter  may  be  couched  in  ambiguous 
terms,  a*  "  if  you  will  not  dp  what  I  told  you  yesterday,  I 
will  do  what  I  told  you  yesterday ;"  yet  it  jvould  be 
necessary  to  set  out  such,  a  letter.  Aqd  Lord  Kc*y*n, 
jn  the  King  v.  Juke*  and  Othew$>*  said,  that  it  was  al- 
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ways  of  importance  that  the  jristices  should  state  the  1805. 
offence  in  their  convictions,  in  order  that  the  court  The  Kt^ 
might  see  whether  the  defendant  was  lawfully  convict- 
ed or  not;  and  he  lamented  that  the  justices,  in  that  case, 
did  not  pursue  the  words  of  the  act.  There  the  only 
difference  was  between  the  effect  of  the  word  fraudu- 
lently and  the  word  knowingly,  which  the  court  held 
were  not  equivalent  in  that  case.  In  Lloyd**  case,* 
which  was  an  indictment  for  sending  a  threatening 
letter,  it  was  held  that  the  letter  must  be  set  out ;  so 
aldo  on'the  statute  30  Geo.  II.  c.  24*  against  obtaining 
money  on  false  pretences,  the  .pretence  must  be  set  oat. 
The  King  v.  Mar$on."f 

Scarlet.  t€  in  reply,  put  the  case  of  an  agreement, 
in  writing  to  meet  at  a  club  twenty  miles  off,  at  a  certain 
time,  which  would  be  at  the  time  of  work  ;  this  would 
not  import  any  thing  injurious  to  the  master,  and  yet 
would  be  an  agreement  tocontroul  the  master,  and  in  its 
effect  might  operate  to  his  injury,  against  the  provisions 
of  the  act." 

J^Hd  Ellen  borough,  C.  J."  If  the  purpose  of 
.  such  an  agreement  was  to  controul  the  master,  the 
court  would  incorporate  the  subsequent  act  with  the 
agreement,  and  it  would  by  evidence  appear  to  be  an 
agreement  for  controlling  the  master,  and  would  be 
brought  within  the  act ;  and  if  it  was  so  stated  we 
should  understand  that  it  was  proved  in  evidence  to  be 
for  controuling  the  master,  and  made  with  that  inten- 
tion. In  the  case  of  the  King  v.  Moore  and  Moscley 
the  words  were,'  for  the  purpose/  and  then  it  would  be 
enough  to  state  it  in  those  words.  But  here  the  entering 
into  the  agreement  for  the  purpose  of  controuling  the 
piaster  would  not  be  true,  uuless  the  agreement  on  the 

*  Eatt'sP.C.V,  1122, 
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1805.  face  of  it  has  that  intent.  I  do  not  know  that  where  there 
Tbe  KlJl0.  is  an  agreementon  paperand  in  writing,  accompanying 
jMrnu  an  unlawful  apt,  but  it  must  be  set  out,  except  in  ca*s 
of  high  treason.  There  though  writing  letters  is  au 
overt-act,  yet  they  are  not  set  out,  because  the  letters 
themselves  are  only  decisive  evidence  of  an  overt-act; 
but  in  all  other  cases  where  the, agreement  is  in  writ- 
ting,  it  must  be  set  out.  But  here  the  conviction,  though 
it  pursues  the  form  of  the  conviction  in  the  statute,  in 
part,  does  not  pursue  the  wordsof  the  act,  in  which  case 
it  might  have  been  right.  The  words  in  the  convic- 
tion are,  "  for  the  purpose  of  the  words  in  the  act  are, 
"  agreements  for  controlling  or  any  way  affecting  any 
person  or  persons,&c." 

'  Grose,  J.  and  Lawrence,  J.  concurred  in  opinioa 
that  the  conviction  was  defective. 

Lk  Blanc,  J.  said  he  believed  that  it  entered  a  great 
deal  into  the  consideration  of  the  court  in  the  KfVf  v. 
Moore  and  Mose/eg,  that  there  w;is  4  clause  in  the  act 
which  made  it  not  necessary  to  state  the  form  of  the 
oath,  but  said  that  it  should  he  sufficient  to  set 
forth  the  purport  thereof.  The  objection  here  is,  that* 
does  not  state  that  from  which  the  court  can  judge 
whether  it  is  within  the  act  of  parliament. 

The  case  stood  over  for  the  court  to  examine  into  the 
case  of  the  King  v. Moore  Moscfey,  and  Lord  Ei.lf.x- 
borough,  C.  J.  said,  upon  exfuqiqing  that  ca«c,  it 
did  not  appear  to  govern  this.* 

conviction  oijasiild. 


*  In  the  statute  37  6>o.  III.  c.  123,  upon  which  that  in- 
dictment was  founded,  there  is  the  following  clause,  s.  4 
"  It  shall  not  ta  necessary  in  any  indict mcut  against  a»- 
person  administering,  &c.  such  oath  as  aforesaid,  &c.  to  *-:.* 
forth  the  words  of  buchoith  or  engagement ;  and  it  shall  h»* 
sufficient  to  set  forth  the  pvrport  of  such  oath  or  engagcracii', 
or  some  material  part  thereof,*' 
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Kennett  against  DriT.— 3/ffjy  €2.  *805- 

tThere  a  bankrupt  brought  trespass  against  the  messenger  to  the  com- 
mission, in  which  action  he  uas  non-suited y  poithout  the  validity  of 
the  commission  being  fully  tried,  and  afterwards  brought  trover 
against  the  assignees  to  try  the  same  question  ;  held,  that  he  should 
not  be  put  to  give  security/or  costs.  Semble,  aliter,  if  the  question, 
had  been  oncefaOy  tried. 

^PHE  plaintiff  had  been  a  bankrupt,  and  a  com  mis-    Ki«*«r* 

sion  was  sued  out  against  him  ;  to  try  the  validity  j^JJL 
of  which,  he  brought  an  action  of  trespass  in  the  court 
of  Common  Pleas,  against  the  messenger  for  taking  cer- 
tain goods  ;  and  upon  that  trial  deeds  were  produced  by 
the p/atw/i/F himself,  in  which  it  appeared  there' was 
a  clause  of  assignment  of  the  property  to  his  son,  and 
he  Was  non  suited.  The  costs  were  taxed  atj  54l.  but 
not  paid  ;  and  before  the  payment  of  those  costs,  he 
brought  the  present  actiort  in  trover  agaiu*t  the  as- 
signee'under  the  commission,  to  recover  those  very 
deeds. 

The  defendant  obtained  a  rule  to  bhew  cause  why 
the  proceedings  should  not  be  staid  in  the  present  ac- 
tion until  security  should  be  given  for  payment  of 
the  costs  of  the  former  action  ;  this  being  an  action 
for  the  purpose  of  trying  the  same  (jucstion,  although 
it  was  not  against  the  same  defendant ;  and  the  cases  of 
Webb  v.  Ward* and  M(  Donnelly.  Barnettfi  &c. were 
cited, 

Erskine  and  Maervat  shewed  cause. 

Garbow  andGuftNEY  contra. 

Lord  Ellenbobough,  C  J.  "  It  appears  that  on 
the  former  trial  the  plaintiff  was  turned  round  upon 
rather  a  formal  objection,  which  was  in  some  measure 

*-        -  .  _  >  .      -   . 
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1803.        a  delay  created  by  the  parties  to  the  commission.  If 
kTwTbtt      ^e  question  ha*l  been  once  fairly  tried,  it  would  not 

venu$  be  fit  to  let  the  defendant  proceed  by  making  experi- 
ments to  try  the  dase  over  again,  without  paying  the 
costs,  which,  however,  he  is  still  liable  to  pay.  If  we 
stopped  him  now,  he  would  be  prevented  from  trying » 
very  material  question, in  which  his  interest  is  greatly 
concerned.    The  rules  laid  down  in  cases  df  ejecttnat 

•  where  there  has  been  a  trial,  or  in  the  cases  cited,  i> 

not  cither  of  them  apply. 

Rule  discharged. 

The  King  against  Russell. — May  22. 

Sembte,  A  stoppage  in  the  streets  for  the  purpose  of  imfarfy  wr 
g<ms  at  an  inn  or  warehouse \  mag*  by  U»  freeueneg*  atom* «  w» 
oance>  and  the  party  be  obliged  to  remove  hm  bmtiuett  to  cairr 
convenient  place  for  the  public. 

The  Kma     ^JTHIS  was  an  indictment  against  the  defendant  for  t 
Kv«sftLL.  nuisance,  in  blocking  up  the  highway  in  a  certain 

street  in  Exeter,  with  divers  waggons;  upon-  which  the 
defendant  having  been  found  guilty,  be  was  now 
brought  up  for  the  judgment  of  the  court.  The  pro- 
secution was  at  the  instance  of  the  corporation  of  the 
city  of  Exeter.  The  defendant  was  a  carrier  of  great 
eminence,  whose  business  was  very  extensive,  audio 
the  course  of  it,  when  a  number  of  waggons  arrived  at 
the  same  time,  from  different  places,  so  that  it  was  incon- 
venient to  unload  them  in  his  own  yard,  he  placed  tbeia 
in  the  public  street  while  they  were  unloaded  ;  and  it 
••  was  for  the  stoppage  and  inconvenience  occasioned  m 
the  street  by  this  means,  that  the  indictment  was 
preferred,  and  for  which  the  defendant  was  found 
guHty. 

The  Solicitor  General,  Praed,  Serf.  andDampicr, 
stated,  on  the  part  of  the  defendant,  that  he  oflered  to 
agree  with  the  corporation  of  Exeter  never  to  detain 
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his  waggort*  in  the  stteet,  for  the  purpose  of  unloading        1805. 
longer  than  is  absolutely  necessary.    And  since  the    Tb«iKuio 
verdictAto  the  indictment  was  found,  h6  had  only  seven       ver$u$ 
waggons  at  several  different  times  in  the  street,  during 
the  coarse  of  nine  weeks ;  and  he  thought  he  bad  a 
right  to  unload  his  waggons  in  the  street,  when  his 
yard  was  so  full  that  he  could   not  take  them  into  it. 
The  corporation  otEteter  wished  him  to  engage  never 
to  unload  even  a  single  waggon  in  the  street ;  this  he 
refused  to  agree  to  ;  but  he  offered  to  agree  never  ta 
have  more  than  one  waggon  in  the  street  at  a  time,  and 
that  only  when,  from  the  great  pressure  of  business, 
and  from  the  unexpected  arrival  of  waggons,  it  should 
become  necessary.  If  this  was  agreed  to,  the  defendant 
offered  to  enter  into  a  rule  of  court,  binding  him  to  the 
performance  of  it. 
Lens,  Serj.  and  East,  contrb. 

Lord  Ellen  borouh,  C.  J.  the  other  judges  assent- 
trig,  "  If  the  defendant  thinks  he  has  aright  to  unload 
his  waggons'  in  the  street  for  the  purpose  of  delivering 
the  goods  out  to  his  customers,  he  is  clearly  wrong. 
With  respect. to  his  unloading  them  into  the  warehouse, 
even  that  right  must  be  understood  with  a  limitation. 
The  highway  must  be  kept  free,  for  the  conveni- 
ence of  passing  through  it;  but  yet,  as  all  persons  are 
not  obliged  to  go  from  end  to  end  of  the  highway,  but 
it  may  be  necessary  for  the  purposes  of  business  to  stop 
in  a  particular  place,  it  must  follow,  that  he  has  a  right 
to  do  so  with  a  reasonable  limitation.  And,  if  his 
business  becomes  of  such  a  nature  from  the  extent  of 
it, that  it  cannot  b$  carried  on  there  without  greatly 
impeding  the  passengers,  then  it  will  be  a  question, 
whether  the  trade  itselfisnota  nuisance  which  ought  to 
be  removed  to  another  place.  We  cannot  enter  into 
any  arrangement  of  compromise ;  we  can  only  state  a 
general  principle  of  law  by  which  the   defendant  will 

*\  SO.  3  11 
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be  bound, and  it  will  be  a  question  upon  another  m» 
dictment  what  stoppage  will  be  a  nuisance."  Tbe  it> 
ftndant  entered  into  his  own  recognizance  to  appear 
next  Michaelmas  term. 

Anstby  against  Mabden,  in  the  court  of  Common 
Pleas,  Michaelmas;   term,  1804, — Hfovember  22d. 

A  docket  being  struck  against  A.  one  B*  agreed  wUh  C  mdrnerd 
of  the  creditors  by  parol  to  pay  10t .  in  the  pound  out  qfakosmmh 
nies,  they  assigning  the  debts  to  him ;  and  a  deed  to  that  psrsm 
was  agreed  to  bo  made,  and  C.  authorized  D.  by  parol,  t$  sign  tf/ir 
him;  the  rest  of  the  creditors  signed;  C.  afterwards  Trfiuei, 
and  brought  assumpsit  against  A.  for  his  whole  debt,  who  pksi- 
ed  the  general  issue,  and  accord,  and  tender  of  satisfsetioh  <* 
abote ;  and  a  verdict  was  obtained  for  the  defendant ;  B.  «wrf • 
ing  that  it  should  stand,  the  court  refuted  to  set  aside  tkisxrriki, 
though  on  alt  the  special  pleas  C.  was  entitled  to  overdid.  Bdi, 
that  this,  being  a  purchase  of  the  debts,  was  not  within  the  sntsk  I 
of  frauds,  and  C.  could  not  recover  in  his  own  right,  but  sml$jmh  I 

'T'HE  plaintiff  declared  against  the  defen dant  in  as- 
sumpsit, on  a  contract  to  replace  certain  stock  in  the 
Loyalty  loan,  with  other  common  counts. 

The  defendant  pleaded  several  picas,  1st,  nunasswif- 
sit;  2dly,  as  to  all  but  5251.,  that  he  was  indebted 
to  the  plaintiff,  5761.  Cs.  6d. ;  and  that,  being  unable 
to  pay,  the  plaintiff  and  others  agreed  with  tbedrfen* 
dant  and  one  Tho.  Weston  that  the  said  Weston,  bv  the 
procurement  of  the  defendant,  and  at  the  request  of  the 
plaintiff,  should  pay  out  of  his  own  proper  monies  to 
the  said  plaintiff  and  other  creditors  of  the  defendant, 
a  sum  equivalent  to  10s.  in  the  pound,  on  tbe  amount 
of  their  respective  debts,  in  full  satisfaction  and  dis- 
charge thereof,  which  they  the  said  plaintiff,  &c.  would 
receive  in  full  satisfaction,  &c.  and  averred  muluJ 
promises  to  perform  the  said  agreement,  and  that  tbe 
said  T.  Weston  afterwards  and  before  the  commeoce- 
ment  of  the  suit,  to  wit,  on,  8cc.  at,  &c.  tendered  !• 
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and  offered  to  pay  out  of  his  own  proper  monies  for  and  1805. 
on  behalf  of  the  defendant  to  the  plaintiff  the  sum  of  5251.  Anstiy 
beioga  composition,  &x\  and  which  said  sum  of  money 
the  said  plaintiff  then  and  there  refused  to  accept;  and 
averred  that  fTfstonhad  always  been  and  still  was  ready 
to  pay,  &c.  and  concluded  with  a  verification  and  a  pro? 
fat  in  curiam  of  the  5251.  and  prayed  judgment  si  actU 
onem  ultra  5251.  &c.  Sdly,  A  like  plea  of  a  like  agree- 
ment between  the  plaintiff,  the  defendant,  and  T.  W'es- 
fo«;4thIy,  alike  plea  with  a  little  variation  in  the  form  of 
the  agreement. 

The  pla intiff  replied,  and  took  issue  on  the  nonas* 
tumpsit ;  and  as  to  the  special  pleas,  separately  protest- 
ing that  they  were  insufficient  in  law,  he  took  issue 

upon  the  agreement. 

The  cause  was  tried  before  Mansfield,  C.J.  at  Guild- 
hall* at  the  sittings  after  last  Trinity  termf  wheq  the 
following  case  was  proved. 

Ooe  Greenwood  and  other  creditors  of  Marden  en* 
tered  into  an  agreement,  in  writing,  with  Weston,  that 
for  and  in  consideration  of  a  certain  price, purchase,  or 
consideration  money  by  the  said  Thomas  Weston  paid  of 
secured  to  be  paid  to  each  of  them  the  said  Greenwood, 
&c.  by  virtue  of  several  bills  of  exchange  drawn  ou 
and  accepted  by  the  said  Thomas  Weston,  8cc.  they 
and  each  of  them  did  promise  and  agree  that  the  said 
Thomas  Weston,  his  executors,  &c.  should  and  might 
have,  receive,  and  take  to  and  for  his  and  their  o>vn  use 
and  benefit,  of  and  from  the  said  Owen  Marden,  his 
uuutors,  &c.  the  several  sums  of  money  mentioned 
in  the  schedule  thereunder  written ;  aud  also  that  it 
should  be  lawful  for  the  said  Tho.  Weston,  his  executors, 
&c.  when  and  as  he  or  they  should  deem  proper,  to  sue* 
in  the  names  of  the  said  respective  creditors,  Sec.  anc) 
3h2 
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J805.        to  give  receipts  and  discharges  Tor  the  amount  of  the 
ANgTt        said  debts;  and  the  said  creditors  did  thereby  agree  to 
V/tus        ratify  and  conjirm  all  thaf  Weston  should    do  in  the 
premises ;  and  ^hat  they  would,  at  the  request  of  lVesto*t 
'  his  executors,  &c.  do  all  acts  necessary  for  obtaining  a 
commission  of  bankruptcy  against  the  s^id  Oxen  Har- 
den, and  in  case  of  his  becoming  a  bankrupt,  would 
prove  their  debts  in  due  time,  so  as  the  said  T.  Weston, 
his  exccutorst8)ic.  might  have  the  dividend  or  dividends 
find  they  agreed  not  to  discharge  the  debts,  an4  to  do 
all  acts  to  vest   tiie  said  debts  in    Weston,  &c.  \  and 
Weston  lastly   agreed  to  pay  all  costs  and    charges  io 
the  recovery  of  such  debts  for  bis  use,  and  to  laden* 
airy  the  creditors  from  all  loss  therein. 

This  agreement  was  signed  by  Greenrrood  and  19 
other  creditors  for  various  sums,  amounting  in  ibe 
whole  to  a  very  considerable  sum  ;  and  *U  those  cre- 
ditors received,  by  bi^ls  on  Weston,  which  vfereduly 
paid,  the  full  amount  of  10s..  in  the  pound  op  e*cbof 
their  debts.  When  it  was  by  Weston,  at  a  meeting  of  the 
creditors,  first  proposed,  for  Marden  to  pay  10s.  in  the 
pound,  Amtey  agreed  to  it,  and  a  deed  of  purchase  of 
the  debts  by  Weston  was  agreed  upon  ;  and  AmUy  pro- 
mised to  sign  it,  and  then,  as  he  was  going  on  toff  off*, 
he  authorized  Greenwood  to  sign  it  for  him.  Greenwood 
actually  signed  for  himself,  bat  omitted  to  do  soon 
the  behalf  of  Anste y  ;  who,  upon  his  return,  denied 
that  he  bad  given  such  orders  but  afterwards  admitted 
the  agreement ;  but  said  that  he  had  altered  his  mind, 
and  would  have  $0s.  in  the  pound:  There  was  no 
stipulation  at  the  time  that  unless  all  the  creditor* 
should  accept  the  agreement  it  should  be  void. 

His  lordship  said  at  the  trial,  "  On  the  2d  plea,  if  the 
agreement  was  unconditional,  I  think  it  may  be  agood 
defence;  or  it  is  a  defence  upon  the  general  issue; 
for  it  was  the  means  of  fraud  on  the  other  creditors.*' 
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And,  it  being  objected  th»t  the  agreement  was  void  by       ibos. 
the  statute  of  frauds,  his  lordship  said,  the   10s.  in 
the  pound,  which  Weston  agreed  to  pay,  was  not  the 
debt  of  tUe  defendant,  but  a  new  sum, 

Upon  this  there  was  a  verdict  for  the  defendant,  withf 
liberty  for  the  plaintiff  to  move  to  enter  a  verdict  for 
\hepkintif  for  6$M.  if  the  court  $houl4  be  of  opinion 
with  him. 

A  role  for  this  purpose  having  been  obtained,  upon 
the  groond  that  the  agreement  was  not  binding  under 
the  statute  of  frauds, 

Shepherd  and  Ssllon,  Serjeants,  for  the  defen* 
4ant,  shewed  cause,  and  contended,  that  Weston  be- 
coming bound  to  pay  the  10s.  in  the  pound  out  of  his* 
own  monies,  lie  was  bound,  with  respect  to  the  plaintiff, 
notwithstanding  the  statute  of  frauds.  With  respect 
to  Weston  not  being  liable,  it  was  immaterial  whether 
the  plaintiff  or  any  person  on  his  behalf  signed  or  not. 
But  though  Weston  had  signed  no  deed  himself,  yet  he 
had  by  means  of  the  defendant  made  a  binding  agree- 
ment to  pay  the  10s.  in  the  pound  ;  and  Weston  did  not 
then  become  bound  for  the  debt  of  another  person,  but 
entered  into  a/ica?  and  original  promise  for  himself,  the 
consideration  of  which  was  the  assignment  of  the  debts 
of  the  defendant  to  him,  which  assignment  might  by 
possibility  become  beneficial  to  him  ;  Roe  v.  JIaugh* 
And  this  case  is  distinguishable  from  Chater  v.  Beckett, \ 
because  there  there  was  no  agreement  that  the  credi- 
tor should  release  Ihe  original  debtor,  and  the  rights  of 
the  other  creditors  were  not  concerned,  as  they  are 
here.  It  also  differs  from  the  case  of  Carr  v.  Barber.% 
Not  that  the  debt  was  extinguished  wholly,  as  against 
the  defendant,  but  the  plaintiff  assigned  his  debt  to 

*  1  Salk.  29.     +  7  Term  Rep.  201.     +  Sir  T.  Raym.  450. 
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JB05.  Weston,  who  was  to  stand  id  his  place,  and  in  that 
view  of  the  case  it  is  wholly  out  of  the  statute  of  frauds, 
and  becomes  an  original  purchase  by  Weston  of  a  debt 
due  to  the  plaintiff,  which  he  can  no  longer  enforce 
against  the  defendant, 

Mansfield,  C.  J. '*  There  is  this  difficulty,  on  that 
argument,  namely,  that  here  is  a  verdict  for  the  defen- 
dant, which  Weston,  who  says  be  is  entitled  to  the  debt, 
wishes  however  to  stand.  Now  that  will  bar  him 
for  ever  from  recovering,  though  according  to  the  last 
argument  he  is  entitled  to  recover  it  in  the  name  of 
the  plaint iff,  who  is  his  trustee.  If,  however,  he  who 
is  the  interested  party  wishes  the  verdict  to  stand,  we 
can,  upon  this  motion  for  a  new  trial,  have  no  objec- 
tion to  it." 

Sellox,  Serjeant,  then  cited  Butler  v.  Rhodes,*  to 
shew  that  the  plaintiff  was  bound  by  the  agreement 
with  Weston  and  the  defendant ;  and  Castling  v.AmhtTt>\ 
to  shew;  that  there  was  a  good  consideration  and  a 
binding  promise  on  the  part  of  Weston ;  and  he  conclud- 
ed that  not  only  upon  the  piinciple  of  a  fraud  being 
coaimittcd  by  the  plaintiff \  with  respect  to  the  rest  of 
the  creditors,  whom  he  induced  to  consent  to  take  10s. 
in  the  pound,  by  promising  that  he  also  would  sign  for 
his  debt;  but  also  upon  the  ground  that  the  promise 
by  Weston  was  an  original  promise,  and  not  a 
collateral  undertaking ;  and  lastly,  because  there  was 
a  fund  provided  in  the  hands  of  Weston,  which  foraied 
a  consideration  moving  from  the  defendant  to  him;  his 
promise  was  also  binding  in  law,  and  therefprc  the  ver- 
dict ought  to  stand  for  the  defendant. 

The  counsel  for  the  defendant  not  being  then  prepar- 
ed to  meet  the  last  point  of  the  case,  namely  the  consi- 

*  1  Espinasse'sN.  P.  236,  5.  C.     Peak's  X.  P.  239. 
+  2  East,  Z$5. 
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deriog  itas  a  purchase  of  the  debts,  it  was  ordered  to  stand       1805. 
over;  and  it  being  observed  that  if  the  plaintiff'  succeed-       .  • 
ed  at  law,  the  defendant  would  probably  go  into  equity.       verua 

Maksfield,C.  J.  observed,  that  there  was  no  neces- 
sity for  directingthe  defendant  to  go  into  equity, because 
if  it  should  appear  that  the  plaintiff  could  not  recover 
in  his  own  right,  the  court  need  not  disturb  the  verdict. 
That  he  thought  in  equity  he  could  not  be  entitled  to 
recover,  on  account  of  the  fraud  on  the  other  creditors, 
particularly  Greenwood,  whom  he  induced  to  take  less 
than  their  debts,  by  means  of  his  promise  to  come  in 
pari  passu.  That  the  promise  to  pay  10s.  in  the  pound 
was  a  promise  of  a  new  sum,  which  never  constituted  a 
debt  before,  m&Chater  v.Becket  was  a  great  authority, 
although  the  case  was  not  argued.  He  said,  he  remem- 
bered  who  was  in  it,  and  he  knew  from  private  infor- 
mation the  reason  why  it  was  not  argued  ;  it  was  not 
from  any  conviction  that  it  was  not  arguable,  or  that 
there  was  nothing  in  the  point." 

Cockell  and  Bayley,  Serjeants,  for  the  plaintiff. 
"  It  was  not  an  agreement  that  the  debt  of  the  defen- 
dant should  be  bought  or  sold,  but  an  engagement  by 
oue  person  to  pay  the  debt  of  another,  by  paying  a 
less  sum  in  discharge  ;  Forth  and  others  v.  Stanton, 
Widow  ;*  and  therefore  the  promise  by  Weston  should 
have  been  in  writing  under  the  statute  of  frauds.  And, 
if  the  10s.  bad  been  paid,  the  defendant  must  have 
pleaded  accord  and  satisfaction ;  for  the  payment 
would  have  operated  as  a  release  to  the  defendant; 
which  proves  clearly  that  it  could  be  no  sale  of  the 
debt,  since  the  payment  of  the  10s.  in  the  pound,  the 
price  of  the  supposed  purchase,  would  have  extin- 
guished the  debt.  Carr  v.  Barber  h  not  an  authority 
for  the  plaintiff,  but  for  the  defendant" 

—        ■  i      i »  ■ ,  i< 
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1* .  Mansfield,  C.  J.  "  I  do  not  thfak  that  caseasswt! 

4N8TET  the  defendant;  bat  I  do  not  understand  it  afl<  to  one 
^rrnia  point,  and  as  to  the  other  I  have  great  difficulty  opoa 
the  statute  of  J rawJs.  I  have  no  comprehension  that 
there  was  not  a  good  consideration  for  the  promise  of 
Jacob  the  son.  He  agrees  to  pay  9l.  in  satisfaction 
of  the  promises  in  the  declaration  ;  and  why  is  not  the 
giving  up  of  the  son's  wife's  clothes  by  the  plawtif 
a  good  consideration  for  that  promise  ?  It  would  be  so 
in  an  actios  against  the  son,  for  not  by  iheplahdif 
paying  the  9l.  Upon  the  statute  of  frauds  it  is  very 
strong.  As  to  the  case  in  Espinasse,  the  statute  doe? 
not,  as  I  see,  apply  to  it.  No  promise  by  a  third  person  to 
pay  a  part  of  a  debt,  in  consideration  of  tb€  plaintifi 
discharging  the  whole,  as  against  the  original  debtor, 
can  be  considered  as  coming  within  the  statute  of  frauds ; 
because  it  is  not  answering  for  the  debt  of  another, 
but  relieving  the  debtor  from  the  whole  debt  But 
however  v  the  cases  the  other  way  are  very  strong." 

Chambre,  J.  u  The  effect  of  the  delivery  of  lie 
clothes  does  not  appear  to  have  been  considered  l? 
the  court  in  Varr  v.  Barber ;  but  it  appears  that  the 
clothes  in  the  plaintiffs  possession  belonged  to  the  it- 
Jendant9s  wife,  and  the  giving  them  up  without  action 
was  the  consideration  for  the  son's  promise,  which  was 
a  good  consideration  ;  ljut  stripped  of  that  part  of  the 
consideration,  as  to  the  rest  it  would  stand  as  accord, 
without  satisfaction,  because  thfc  accord,  with  satisfac- 
tion qnly  tendered,  docs  not  amount  to  payment.  That 
is  the  case  in  this  cause.  Accord  without  satisfaction 
is  not  pleadable." 

Cockell,  Serjeant.  u  Roe  v.  Ha  ugh  is  also  a  cast 
for  the  plaintiff ;  for  that  was  after  the  verdict,  and  tht 
court  supplied  something  by  intendment,  namely,  tbal 
it  was  apromise  in  writing  which  was  not  proved  herc.^ 

Mansfield,  C.J.  "No,  there  would  be  noconsi* 
deration  unless  there  was  an  argreement  to  release  tbft 
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debtor.    But  bow  that  could  be  disputed  one  cannot       1805. 
well  tell.  What  is  the  sense  of  tbe  thing  }  If  you'll  take     Anbtet 
me  a$  your  debtor  instead  of  A.  you'll  bave  10s.  in  the       •*««• 
pound.    No  such  bargain  can  be  made  without  Ha 
being  an  agreement  to  discharge  the  original  debtor. 
The  terms  of  tbe  agreement  in  some  of  the  cases  are 
quite. difienent;  they  import  a  security  for  a  debt 
which  still  regains.    But  in  Roe  v.  Haugh,  the  words 
•'accept  C.  to  be  his  debtor  for  *d.  due  from  A. 
in  loco,  A*"  imply  the  discharge  of  tbe  original  debtor; 
and  ought  to  bave  been  argued  as  an  agreement  to  dis* 
charge  him. 

Coc&EirL,  Serjeant.  "  Lynn  v.  Bratd*  is  also  a 
decisive  authority  for  the  plaintiff y  and  this  is,  at  the 
most,  accord  without  mtisfactioH,  Bead  v.  Nath  also, 
though  not  to  the  same  point,  is  the  same  in  principle, 
andjF|*£  v.  Hutchinwwf  likewise  shews  that  the  promise 
by  Wction  ought  to  have  been  in  writing."  He  also, 
endeavoured  to  distinguish  the  cases  of  Codling  v. 
Aubtrty  and  the  other  cases  died  from  Espi*a$$e's  Nisi 
Prim  Cans. 

Bay  ley,  Serjeant  9  contended  that  the  special  pleas 
stated  an  agreement  very  different  from  that  of 
a  purchase  of  a  debt  still  subsisting,  and  in  feet 
brought  the  case  precisely  within  thai  of  Chater  v. 
Beckett;  and  that  the  evidence  amounted  to  nothing 
more  than  tbe  statement  contained  in  the  special  plea \ 
for  as,to  the  agreement  to  keep  tbe  debt  standing  for 
the  benefit  oftfetton,  it  was  only  a  subsequent  agree* 
went  witi*  theotber  creditors  under  the  deed,  to  which* 
the  plaintiff  waa  no  party. 

M**e»?Bi«D,  C.  J.  "  tt  was  proved  certainly  by 
Joky  fV&ton,  that  it  was  a  part  of  the  original  agree- 

»2ff.  Bl.  31?. 
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ment  that  the  debts  should  be  purchased;  it  if  very 
true  that  it  was  not  attended  to  at  the  trial ;  but  the 
words  in  my  notes  are,  however,  that  the  deed  of  pur- 
chase of  the  debts  was  to  be  made  to  Thomat  Weston,  and 
be  was  to  have  the  debts ;  that  was  apart  of  the  origi- 
nal agreement.  The  meaning  of  which  is  this :  here  is 
a  docket  struck  against  the  defendant,  and  the  object 
of  the  bargain  is  to  discharge  him  from' the  debts;  but 
saysWeitoff,  though  I  may  pay  three  or  four  creditors,  yet 
a  commission  may  still  be  taken  out,  and  if  I  agree  to 
pay  10s,  in  the  pound,  you  must  assign  the  debt,  that 
.in  the  case  of  a  bankruptcy,  I  may  stand  in  you 
place  to*  receive  a  dividend,  thoftgh  I  never  intend  to 
take  it,  ujriesa  there  is  &  commission  taken  out,  by  which 
(be  funds  assigned  to  me  will  be  withdrawn  from  me. 
The  single  question  is,  -  whether  in  the  odd.  situation  in 
Mf  hick  *be.  case  stands,  we  shall  be  compelled  to  do  hv 
justice,. by  altering  the  verdict,  where  fFeston,  for 
whoae-benefit  alone,  the  money  is  recoverable,  require 
that  it  should  stand.  That  will  still  leave  the  defendant 
liable  to  the  costs  of  the  special  pleas.  And  though 
tbey  are  pleaded  in  full  satisfaction  of  the  debt,  H  was 
an  agreement  in  fall  satisfaction,  as  to  -any  right  of  the 
plaintiff  to  reepver  for  himself.  And  there  was  a  good 
consideration  for  the  plaintiffs  agreement ;  so  tint 
Wtstan  .might  have  brought  an  action  against  the 
pjaiutif  for  not  assigning  the  debt.  Besides  the  plain- 
^appointed  Greenwood  to  act  for  him,  that  is,to  sign 
tiie  deed ;  for  Greenwood  could  then  have  nothing 
else  to  do  upon  that  authority  sa  given  to  him,  as  ap- 
pears by  the  evidence.  Upon  which  agreement  and 
authority  to  sign  if.,  the  deed  was  aptually  pippared. 

*  As  to  pnrtof  my  l>rt)th*t  Bay  ley's  argument,  it  is 
extremely  well  founded,  tffat  the  special  pleadings 
in  the  case'  do  not  apply  to  the' points  on  which  this 
case  will  now  'remain  tf>  be  decided  ;  because  tbeeir- 
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Constances  that  form  the  subject  of  the  pleas  are  not  tft05. 
that,  by  the  actual  agreement  between  the  parties^  Anstit 
Martdenvtms  to  be  discharged  from  all  his  debts,  as  is  wrtM* 
stated  upon  those  pleas,  bat  that  there  should  be  a  pur- 
chase by  fVeston,  of  a  still  subsisting  debt.  Indeed,  upod 
the  trial,  not  much  turned  upon  this  purchase,  though 
no  doubt  it  was  part  of  the  original  agreement.  Broth et 
Baylty  then  objected  upon  the  ground  of  the  statute 
of  frauds.  I  was  not  aware  at  the  time  of  the  modern 
decided  cases  by  Lord  Kenyon,  upon  that  subject,  but 
it  struck  me  as  doubtful,  at  the  trial,  how  a  person 
who  undertakes  to  pay  a  debt  due  from  B.  to  C.  and 
that  undertaking  is  to  be  in  discharge  of  the  debt  due 
from  B.  so  that  B.  no  longer  remains  the  debtor,  can 
in  strictness  be  said  to  undertake  for  the  debt  of  ano- 
ther, that  debt  being  as  to  the  other  person  discharged 
by  the  very  bargain.  I  thought  also  that  there  was 
a  great  difference  as  to  the  plea  of  satisfaction  between  a 
stranger  undertaking  to  pay  a  composition  for  another, 
and  the  debtor  himself  undertaking.  For  a  debtor's 
undertaking  to  pay  less  than  the  original  debt  in  dis- 
charge of  the  whole  demand,  is  as  has  been  truly  obser- 
wed  nudum  pactum;  but  the  undertaking  from  a  third 
person  to  pay  a  smaller  sum  in  discharge  of  another's 
debt  appeared  to  me  good.  It  was  an  original  debt 
newly  created,  whereby  the  original  debtor  was  releas- 
ed. So  it  struck  me,  though  there  was  no  case  cited 
at  the  trial,  one  way  or  the  other.  Considering  then 
this  as  a  new  promise,  the  question  is,  whether  upon 
this  evidence,  and  considering  this  new  promise  as  valid, 
justice  is  not  done  as  things  now  stand  ?  I  do  not 
think  the  plaintiff'  entitled  to  more  than  the  strict  rule 
of  law  will  give  htm,  aud,  by  no  means,  to  anyfavour. 
For  what  are  the  facts  of  the  case  ?  The  defendant, 
who  is  the  son  in  law  of  Weston,  being  greatly  indebted 
to  various  creditors,  in  various  sums  of  money,  he  is  in 

3i8 
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W*  danger  of  absolute  ruin,  and  mfe*r  of  »to«miitt»«( 
Ajfswr  baakrupteybeing  issued,  for  a  docket  is  actually  attack. 
«crm  Some  of  the  creditors,  in  thia  state  of  tbioga,  maettog* 
•  **M*  ther,  thr ee  of  them  iaparticular,  of  whom  the  pkkU$u 
one  JoAnfF^^reprefientinghUDOcle^  UpnsseDt;tbcy 
consider  what  is  to  be  doae ;  the  effects,  upon  calcula- 
tion, amount  to  7s.  ticL  in  the  pound  only;  and  alia* 
this  contract,  without  reference  to  other  creditor*,  a 
mode,  namely,  an  agreement  to  accept  10s*  in  the 
pound  from  Tkwna*  Weston  ;  and  it  is  part  of  the 
transaction  at  that  time  that  a  deed  shall  he  prepared 
by  Mr.  Barrow,  the  Attorney  for  Jfesion  ;  the  only 
object  of  which  is  to  assign  the  debts  doe  from  the 
several  creditors  to  Weston,  who  is  to  pay  10s*  io  the 
pound  as  the  price  of  the  debts,  which  they  are  to 
assign.  Upon  that  fact,  the  question  arises,  whether  an 
agreement  between  two  persons,  the  one  to  sell  a  debt, 
the  other  to  buy  it,  may  not  be  by  parol  ?  and  of  that 
there  can  be  no  doubt.  The  p/aia^  then  agrees  that 
Greenwood  shall  act  for  bim  ;  but  nothing  remained  to 
be.  done  but  signing  the  deeds.  The  plaintiff  goes 
out  of  town ;  Greenwood  takes  10a.  and  signs  the  deed. 
} Yihon ^another  creditor  does  not  appear  to  sign  the  deed 
but  accepts  10s.  The  plaintiff  on  bis  return  altered 
bis  mind.  First  he  dented  his  agreement ;  then  upon 
being  put  in  mind  of  it,  ha  says  "  a  man  has  a  right 
to  alter  his  mind  till  he  has  signed/'  So  be  has,  it  is 
true,  in  general ;  but  what  in  morality  and  sound  beoes* 
ty  is  the  ca*e,when  he  bos  prevailed  upon,  others,  ia  coo* 
aiderationof  his  doing  something  agreed  upoo  by  pawl 
between  them,  to  give  up  the  meats  of  recovering  the 
whole  of  their  debts  i  I  say,  in  point  of  honesty,  there  is 
nothing  so  contrary  to  it  as  the  conduct  of  tfcefritiitfjf- 
It  was  as  bad  as  getting  privately  a  promise  from  the 
defendant  to  secure  the  whole  of  his  debts  notwtthslaiftd» 
ing  an  agreement  publicly  to  take  a  eompositk*  with 
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fa  rat  of  the  creditors.  In  this  situation  the  plain-  lisas. 
tffcmm  beta  to  set  aside  this  verdict,  in  order  to  put 
into  hi*  own  pocket  and  for  bis  own  benefit  the  other 
partof  {fee  debt  beyond  what  Wctfon  was  to  pay  ;  but 
it  toj  nto,  be  is  not  entitled  to  it,  bat  tVetton,  and  he 
is  perfectly  satisfied  with  the  verdict.  And,  if  npon 
the  real  justice  of  the  case,  this  be  the  real  inclination 
of  Weston,  the  verdict  is  perfectly  right.  The  plaintiff 
has  behaved  with  a  considerable  degree  of  oppression, 
by  endeavouring  to  screw  out  of  Waton  the  debt  dm* 
from  tbe  defendant.  Is  the  plaintiff  under  such  cir- 
cumstances entitled  to  any  sort  of  favour  from  the 
court ;  oris  the  court  called  upon  to  alter  this  verdict, 
though  it  is  formally  wrong,  in  favour  of  such  a  plain* 
tiff.  It  might  be  differentif  it  were  in  favour  of  ffcston, 
who  ought  to  have  the  fruits  of  such  a  verdict.  1  can- 
not, for  myself,  say  that  I  feel  any  compassion  for  the 
phnntif,  in  this  situation  of  things  :  if  he  has  been  put 
to  any  e^ pence  by  his  law  suit,  he  has  been  put  to  it 
by  acting  against  the  plainest  dictates  of  honour  and 
conscience;  which  he  himself  must  know,  do  not 
entitle  him  to  any  favour  from  the  court ;  and  not- 
withstanding the  odd  situation  into  which  the  thing  is 
got,  this  verdict  which  is  in  favour  of  Weston,  and  with 
bis  consent,  ought  not  to  be  set  aside.  A  great  deal 
has  been  said  about  the  Uatutc  of  fraud*,  both  now 
and  at  the  trial.  I  would  not  have  it  supposed  that  I 
have  any  doubt  upon  any  of  the  cases  cited,  as  to  the 
tiatote  of  frauds ;  they  nil,  certainly  seem  to  prove 
Ihat  a  promise  must  be  in  writing,  if  it  is  merely  to  pay 
tbe  debt  of  another.  Nobody  can  wish  to  restrain  the  ope- 
ration of  aocb  a  statute,  as  applied  to  such  cases,  be- 
cause it  is  a  most  useful  la*.  Those  who  practice  in 
common  law  courts  do  not  see  so  much  of  the  real 
utility  of  Ha  operation  as  the  practisers  in  courts  of 
equity,  it  is  inconceivable' What  litigations  and  per- 
jury parol  agreements  of  that  sort  naturally  lead  to* 


J 


* 


438  Case  in  B.  C.  in  Michaelmas  Term, 

1905*       JEvery  body  therefore  must  wish  ta  carry  the  pronswoi 

A^iTiY      of  that  statute  to  their  full  extent ;  and  it  must  now  be 

Vum*      **ben,  l'iat  ever3r  agreement,  though  a  new  agreemeot 

to  pay  a  less  sum  in  discharge  of  a  larger  sum,  for  the 

debt  of  another,  is  within  the  statute  of  frauds,  and 

requires  to  be  in  writing.    But  this  is  a  new  debt. 

Rook  J. "  I  am  of  the  same  opinion  with  the  Lord 
Chief  Justice.  It  seems  to  me  that  this  is  the  case  of 
a  purchase  of  a  debt.  The  plaintiff'  is  not  the  onlj 
person  concerned  in  this  case,  because  if  he  were  suffer- 
ed to  recover,  he  would  be  guilty  of  a  gross  fraud  upon 
the  other  creditors,  Weston  himself  would  he  defrauded 
too.  For  if  Weston  had  paid  the  plaintiff 'the  10s.  in  the 
pound,  he  would  not  have  been  safe.  But  he  thought 
to  defer  the  bankruptcy  of  his  son-in-law  by  it,  and  the 
principal  creditors  came  into  the  agreement  to  accept 
10s.  in  the  pound,  upon'the  faith  of  this  agreement;  and 
then  he,  the  father-in-law,  takes  the  debts  upon  himself, 
not  having  the  chance  of  being  reimbursed  by  the  funds 
assigned  to  him  in  that  case.  The  plaintiff  authorized 
Greenwood  to  sign  for  him,  and  G reenzcood  signed  for 
himself,  as  also  did  Wilson  ;  and  they  as  well  as  #7s- 
tpn  all  acted  upon  the  expectation  that  Jnstey  would 
perform  his  promise.  I  don't  think  Anstey  ought  to  be 
permitted  to  say  now  I  have  tricked  you  all,  and  I  will 
bring  an  action  to  recover  my  whole  debt ;  for  that  A 
the  effect  of  his  conduct/' 

Ch  ambre,  J. "  I  think,  upon  the  evidence,  it  is  per- 
fectly clear,  that  this  was  a  contract  to  purchase  the 
debts  of  the  several  creditors.  Instead  of  being  a  con- 
tract to  payor  discharge  the  debt  owing  by  Harden,  \t 
was  of  the  substance  that  these  debts  should  remain  in 
full  force  to  be  assigned  to  Weston.  When  be  bsd 
purchased  them,  he  did  not  mean  to  exact  them  rigo- 
rously ;  but  still  the  contractus  a  contract  of  purchase, 
apd  he  had  a  right  to  jpake  use  of  the  naipes  of  the 
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original  creditors  to  recover  tbe  debts  to  the  full  amount, 
ii  Marden  bad  effects  to  satisfy.  Instead  of  being  a 
contract  to  discbarge  Marden  from  his  debts,  it  is  a 
contract  to  keep  them  on  foot,  therefore^njtey,  in  thai 
way  of  considering  the  case,  had  a  right  to  recover  from 
Harden  for  tbe  use  of  Weston ;  but  Weston  now,  instead 
of  desiring  an  action  to  be  brought  in  Jnstey's  name, 
wishes  that  Anstey  should  have  no  advantage  from  his 
verdict.  Surely  we,  in  the  exercise  of  a  discretionary 
and  equitable  power,  which  we  have,  of  granting  new 
trials,  can  never  wish  to  set  aside  that  verdict,  which, 
in  real  justice  to  tbe  parties,  should  stand.  If  the  ques- 
tion bad  been  that  which  it  is  represented  to  have  been 
on  the  special  pleas,  I  should  have  thought  it  a  case 
within  the  statute  of  frauds  9  but  it  is  now  unnecessary 
to  consider  that  point,  because  we  all  agree  fully  upon 
the  point,  that  it  is  a  contract  for  the  purchase  of 
&e  debts  of  Marden,  which  is  not  affected  by  the  sta- 
tute of  frauds,  though  made  by  parol." 

Rule  discharged.* 


439 


1805. 


Towkb  against  Cameron  and  Another.f— Afajf  2J. 

fy*<tfbmkntpUvg€neraBy[<^tkt  making  tftte  without 

dutrng  Out  the  defendant  conformed  to  the  oUtuteo  of  bankruptcy  f 
fc  held  good.    Semble,  the  ewe  of  Paris  ©.  SaikeM$  fr  not  lew. 

A  SSUMPSIT  on  a  promissory  note  by  the  defendant 

to  the  order  of  the  plaintiff.    Plea,  non  assumpsit ;    Camkio*. 
and  that  tbe  said  plaintiff1  actionem  nont  because  the 
said  defendant  Cameron,  after  making  of  the  said  several 
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*  For  the  entire  report  of  this  case  I  am  indebted  to  the 
kindnessrof  the  junior  counsel  f6r  the  defendant  in  the  cause 
timsiprine,  Wr.T.BARROw,  and  to  his  brother  Mr.  Bar- 
how, -who  was  attorney  for  the  defendant* 

+  ft*//.  19»6.    Bik  44  Geo.  III. 
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.  4805. .      promises  and  undertakings  in  the  said'  declaration  me* 

Tow**      tioned,  if  any  such  were  made,  to  wit,  on  the  Oth  day  rf 

verm*       December,  A.  D.  1303,  at,  &c.   became  a  bankrupt 

within  the  intent  and  uieaoing  of  the  aevanl  i 


concerning  bankrupts,  and  that  the  said  several  i 
of  action  aforesaid,  in  the  aaid  dedarwtim,  if  any  soch 
exist,  accrued,  and  each  add  every  of  them  did  accrue 
to  the  said  plaintiff  before  such  time  as  he  the  tmi 
John  became*  bankrupt  as  aforesaid,  feo  wit,  &c.  tti 
qf  this  he  puts  himself  upon  the  country. 

•  The  other  defendant  suffered  judgment  by  nil  Act/. 

Demurrer,  by  the  plaintiff  to  the  defendant  Gs- 
meron's  plea  with  causes,  for  that  it  is  not  staled  that 
the  said  John  became  a  bankrupt  before  the  cam* 
men  cement  of  this  suit,  but  on  the  contrary,  it  appeal* 
m  and  by  the  said  plea  that  the  said  John  Cameron  he- 
came  a  bankrupt  after  the  commencement  of  the  slid 
suit.  And  for  that  it  does  not  appear  in  and  by  the 
said  plea  that  any  commission  of  bankruptcy  hath  e?er 
been  awarded  or  issued  against  the  said  John  upon  the 
said  bankruptcy,  in  the  said  plea  mentioned,  or  that 
the  said  Jo hn  hath  obtained  his  certificate  under  such 
commission  and  duly  surrendered  himself  and  conform* 
ed,  as  by  the  statute  in  that  case  made  and  provided  » 
directed,  or  that  such  commission,  certificate,  and  con- 
formity, or  any  or  either  of  them,  took  place,  or  Ait 
the  said  .certificate  was  allowed  by  the  Lard  High 
Chancellor  before  the  commencementof  this  suit.  And 
also  for  that  it  is  in  and  by  the  said  plea  alleged,  that  the 
said  plain  tiff  ought  not  to  have  of  maintain  her  said 
action ;  whereas  inasmuch  as  the  matter  in  the  said 
plea,  appears  to  have  arisen  subsequent  to  the 
commencement  of  the  suit,  it  ought  to  have  been 
pleaded  in  bar  of  any  further  maintenance  of  the  said 
action :  and  also  for  that  the  said  plea  should  hart 
been  pleaded  puis  darrein  continuance,  *nd  the  tpdisf 


^ 


JTn  Me  Rrt^J^YVar  •/  Gwrgfc  III.  fet 

pe*it«roieg<itedit*^8del*,  act  tf  b4mkru^y,~coltt>  i$& 
niw>ion  of  bankruptcy  (if  ever  any  issued),,  aad  sobse-  r~"' 
quel*  prOoeediags  mider  suck  commission*  should  have  £7iH? . 
jbeea  specially  Ml  forth  in  the  said  .pica*  CUmwk 

Joinder  in  demurrer. 

The  pokA  to  be  argued  WM.  slated  tts  follows :  as  the 
defendant  has  only  pleaded  his  bankruptcy  generally 
tinder  the  statute  5  Geo.  II.  e.  S,  s.  7,  he  should  have 
eipressiy  staled  #nch  bankruptcy  to  have  taken  place 
before  the  commencement  of  this  suit ;  the  general 
pica  given  by  the  statute  being,  given  to  bankrupts  only 
when  they  have  conformed  and  obtained  their  certifi- 
cates before  the  commencement  of  an  action.  But 
under  the  present  plea,  the  defendant  was  equally  open 
to  have  given  evidence  of  a  bankruptcy  subsequentto,  as 
prior  to  the  action,  ^nd  if  tbe  former,  the  facts  should 
have  been  pleaded  specially. 

LAWBSjfqr  theplaintiff,  objected  that  the  bankruptcy 
in  lh\s pita  was  not  stated  to  have  happened  before  the 
actios,  and  he  contended  that  this  was  necessary; 
first,  from  the  general  rules,  of  pleading,  and  secondly, 
from  tbe  provisions  of  the  statute  5  Geo.  1 1,  c.  S,  s. 
7.  As  to  theirs*  ground,  he  said  that  it  was  a  general 
role  in  pleading  that  "  all  the  facts  of  every  bar,  plead- 
ed in  chief,  should  arise  before  the  action,  and  be  sq 
averred ;"  and  if  it  were  otherwise,  the  defendant  might, 
ly  matter  subsequent,  take  the  plaintiff  by  surprised 
and  might  .defeat  a  suit  whiefct  was  properly  brought, 
and  throw  the  costs  on  the  plaintiff.  In  cases  of  set  • 
off,  it  is  necessary  tbe  matter  of  set  off  should  arise  be- 
fore the  coinmencemeut  of  the  suit,  livans  v.  Prosser,* 
Yapillon  v.  Le  Bret.^  So  in  pleas  of  plent  adminit- 
travit.t  And  he  said  that  in  this  case,  though  the  date 

*  3  Term  Rep.  1«$.  +  4  East,  503. 

X  Com^Dig.  Pleader,  2D.  9,  $31. 


Cam  id  B.  R.'in  JBwterTcrm, 


***■       -Sth  December,  laos,  was  under  ascifitef,  yettfaatwimt 
Towc^       material.  As  to  the  3d  point,  he  said  that  the  act  of  5  Geo. 
twriuj       II.  c.30,  s.fr,  gives  the  general  plea  of  bankruptcy  where 
•  f    the  bankrupt  has  duly  conformed  aod  obtained  his 
certificate  previous  to  the  action ;  but  that  if  the  bank- 
ruptcy bpppeijs  after  the  action,  it  must  be  pleaded 
specially  as  before  that  act,  Paris  y.StUkcld*  and 
•    that  in  Alsop  v.  Price, +  and  in  other  precedents,  the 
bankruptcy  w*s  staled  to  have  Ijappenefl  before  the 
Action* 

Lord  ELLC^BOitouoH,  C.  J.  u  This  is  a  beneficial 
plea  given  to  the  party  by  a  particular  statute  to  avoid 
the  difficulties  of  special  pleading,  and  it  is  here  plead- 
ed in  the  very  words  of  the  statute ;  and  whether  it 
J5  a  bar  or  not  to  the  action  is  matter  of  evidence.  I 
should  look  at  the  evidence,  and  should  certainly  not 
say  that  the  only  issue  was,  whether  he  was  a  bank- 
rupt  merely  before  the  cause  of  action,  but  whether  he 
had  conformed  and  was  entitled  to  the  protection  of 
the  bankrupt  laws;  and  it  being  concluded  to  the 
country,  you  might  put  that  matter  in  issue/* 

tA wrence!  J.  "  The  doctrine  cited  from  Paris*. 
Salke/d,  is  new  in  experience ;  apd  ip  Cook's  Bankrupt 
Laws,  pr  518,  edit.  5,  which  cites  fVillan  v.  Gfcrrrfiw, 
Trin.1782,  B.  R.,  itis$aid  thpt  the  case  of  Paris  v.  Sal* 
beld  is  not  laqr." 

Scab  let,  fpr  the  drflmdant,  cited  Miles  vJVilUam% 
which  was  a  plea  upon  the  statute  previous  to  the  5  Gro. 
II.  c.  30,  and  contained  similar  word?, 

Lk  B  lanc,  J.  if  Bpt  thai  was  a  plea  of  bankruptcy 
befofe  the  actjon  brought T 


,r 


^vdoment  for  the  dependant. 


ft  mu.  isf .      t  Doug.  160/     ±  1  p.  rr^u.  ess. 


t* tie  torty-Tifth  Year  of  George  III.  .  443. 

Caff  against  To  thkh,. — May  17.  t805. 

If  in  mutineer  uteeet  a  tidcttof  €bid*n*;  under  a  CmuHestick  for  " 

tMe  vendor,  U  it  net  $njficiehi  to  et^Uthedutj/,  in  auc  there  ii  no  $ale 
/o  a  bona  fide  purcheeer.  Jnd  where  emeomidto  the  vendor  thei 
keked  dene  mU  te  mooU  the  duty,  end  upon  this  was  catted  upon 
tom,  hetdskdt  he  could  net  recover  areintt  the  vendor  for  the 
*fr*4tf. 

J^HIS  was  an  action  for  money  paid,  laid  out,  and       vcr$u$ 

expended  by  the  plaintiff  for  the  use  of  the  defen-  *•»■*■• 
dent.  The  defendant  pleaded  the  general  issue }  and 
the  cause  came  on  to  be  tried  at  the  assizes  held  for 
the  county  of  Lincoln,  before  Mr.  Justice  Heath,  on 
tbe31stdayof  July,  180S,  when  a  verdict  Was  found 
hi  \he  plaintiff ,  with  S8l.  15s.  damages,  subject  to 
the  opinion  t>f  this  court  on  the  following  Case : 

Tie  p/ain/^,  an  auctioneer;  was  employed  by  the  de- 
fendant \o  sell  by  auction  an  estate  belonging  to  him  in 
the  c\[j  of  Lincoln,  and  the  ptaintiff,  by  the  direction 
of  the  defendant,  put  the  estate  tip  to  sale  on  the  27th 
January,  1801. 

One  of  the  conditions  of  sale  was  in  these  words,  - 
"That  the  vendor  shall  fix  his  price,  and  seal  it  up  in 
"  a  piece  of  paper;  and  if  the  biddings  go  beyond  the 
"  price  fixed,  the  estate  shall  be  considered  as  sold,  but 
"  if  the  biddings  fall  short  of  the  sum  so  fixed  on* 
"  the  estate  shall  not  be  considered  as  sold."  This  was 
tRe  auctioneer's  own  condition,  and  originally  dic- 
tated by  him  tend  adopted  by  him  on  this  occasion 
a*  a  proper  mode  to  save  the  payment  of  the  duty." 

The  defendant's  solicitor  who  attended  the  sale  pre- 
vious to  the  commencement  of  the  biddings,  placed  a 
ticket,  with  the  privity' of  the  auctioneer,  containing  the 
price  in  figures,  and  nothing  more,  under  a  candlestick 
on  a  table  in  the  auctkuwocm ;  Bass,  the  defendant^ 
teele,  was  preset*  at  the  sale  on  behalf  of  the  defen* 


444.  Casts  m  &  M.  in  Baster  Tern*. 

1805.        dant,  and  asked  the  plaintiff  it  he  had  taken  tbepropt 
— —       precautionto  avoid  the  duty,  If  there  was  do  sale  -f  the 
£j£ff       plaintiff  said  it  was  hi*  node  to  fix  a  price  under  the 
Tofham.     candlestick,  and  if  the  bidding  did  not  come  up  to  the 
price,  there  was  no  sale  or  duty.  • 

There  were  several*  biddings  for  the  estate,  hot  the 
highest  was  under  the  sum  specified  in  the  said  ticket, 
,      and  the  estate  was  by  the  auctioneer  declared  to  remain 
uusoldV 

,  The  plaintiff  had  not  given  three  days  noticeof  sak, 
and  returned  no  sale.,  He  was  afterwards  called  upon  bj 
the  collector  of  theexoise  to  pay  the  duty,amouniiDgto 
SOL  on  the  highest.bidding,  which  he  refused  to  do* 
but  afterwards,  on  an  action  at  the  suit  of  &e 
king  being  brought  agaiast  him,  upon  bis  bond  for 
non-performance  of  his  duty,  as  auctioneer,  he  paid. 
to  compromise  the  action,  the  sum  of  81)1.  and  !)L 
1 5s.  being  the  costs  of  the  said  action. 

The  plaintiff  previous  to  any  proceedings  against  him 
called  upon  the  defendant's  solicitor,  and  informed  him 
of  tjie  demand  of  the  duty  made  by  the  collector  of 
the  excise,  and  frequently  requested  the  payment  of h, 
but  he  refused. 

No  notice  in  writing  was  given  to  the  plaintiff  of  (he 
price  set  down  in  the  ticket,  but  the  defendant's  solici- 
tor told  him  what  it  was.  The  plaintiff  had  no  notice 
in  writing  of  any  bidding  intended  on  Recount  of  the 
vendor  other  .than  the  aforesaid. ticket,  and  the  con- 
ditions of  sale  .wljicb  were  publicly  read  in  the  auction- 
room,  by  the  auctioneer,  previous  to  the  estate  being  put 
up  to  sale.  At  the  time  of  the  sale,  the  defendant  was 
a  minor,  and  this  the  plaintiff  knew,  but  he  came  of 
age  before  the  motfe*y  Was  paid  by  the  plaintiff. 

^The*  question  fox  the  opinion  of.  lh#  CQitft  is,  whe- 
ther the  plaintiff  is  entitled  to  recover  i 


U  th*  &rty~Iifih  Year  o/<  George  IJI. 

Clarke,  N.  G.  for  the  plaintiff'*  "There  was  no 
warranty  by  the  auctioneer  in  this  case,  that  he  would 
avoid  the  payment  of  the  duty ;,  but  it  was  made  oue 
of  the  condition*  of  sale  that  tb^re  should  be  no  sale, 
unless  it  exceeded  the  priqe  in  the  ticket*  Tboxp  wh* 
no  previous  notice,  nor  was  this  ticket  signed/' 

Lawrence,  J.  *'  There  is  a  certain  course  pointed 
out  by  the  statutes  which  would  have  avoided  the  duty, 
and  you  have  made  a  blunder,  and  rendered  the 'party 
liable  to  ih£  duty,  instead  of  doing  what  jou.  ought  to 
have  done  to  avoid  it.* 

Lord  Ejli*e>' borough,  C.  J.  "  Even  if  there  was  no 
warranty  on,  the  part  of  the  auctioneer,  and  it  was  onljt 
a  mutual  error  between  biro,  and  the  vendor,  he  cannot 
call  upoir  his  companion  in  error  for  a  contribution; 
bat  it  is  clear  that  the  defendant,  who  knew  nothing 
about  the  business,  asked  him  if  he  had  taken  the  pro- 
per precautions  to  avoid  the  duty,  and  he  said  he  had// 

Lawrence,  J.    Cf  r think  there  is  evidence  enough    * 
to  amount  to  a  warranty .* 

Judgment  for  the  Defendant,    . 
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no*. 

Cap? 

versus 


English  against  Purser. — May  17* 

A  declaration  that  A.  on  a  certain  day  and  on  divers  other  days  made 
an  asauh  on  B.  held  bad  on  special  demurrer ;  aliter,  ff  Hated' 
tksLA.ow+lfcandou  divers  days  assaulted  £. 

'pHE  plaintiff  declared  in  trespass  "  for  that  the 
said,  defendant,  heretofore,  to  wit,  on  the  20th  day 
of  Ottoktr,  in  the  year  of  our  Lord  1802,  and  on  divers 
otkr  doyi  and  times  between  that  day  and  the*  day  of 
exhibiting  thQplainlijf's  bill  against  the  said  defendant 
to  wit,  at,  &c!  with  force  and.  arias  made  an  a&ault  on 
the  said  plaintiff,  and  then  and  there  beat,  wounded* 
*nd  ill  treated  him,  8cc. 


EKCMta 
versus 


4*6  Cases  in  B.  &  in  taster  firm, 

iws.  The' defendant  demurred  specially,  for  that  the  said 

^  "  .  plaintiff,  had  in  and  by  his  said  first  count,  alleged  that 
'Jenus*  on  the  £Oth  day  of  Octobet,  in  the  yeai  of  our  Lord 
arsis*.  i$QQ9  an(j  on  divers  days  and  times  between  that  day, 
and  the  day  of  exhibiting  his  bill,  the  said  defendant 
made  an  assault  on  the  stud  plaintiff;  whereas  by  lair 
the  said  plaintiff  ought  to  have  staled  the  said  assault 
to  have  happened  on  some  day  certain,  and  not  on  di- 
vers days  and  times. 

Runnington,  for  the  defendant^  was  flopped  by 
the  court. 

Wdod,  cottith."  In  Burgess  v.  Ffecl&cc*  which  *as 
trespass  for  an  assault  on  divers  days  and  tunes,  there 
were  three  counts  all  laid  that  the  defendant,  otf  direr* 
days  and  tiinesf,  dSsadlted,  the  plaintiff,  and  though 
Best,  serjeant,  for  the  defendant,  cited  the  caseof  Mkhell 
v*  NeaU,f  yet  the  court  of etnrted  the  objection." 

Lord  Ellenborough,  C«  J.  tr  Ilere  the  words  are 
made  an  assault,  which  could  not  by  possibility  be 
at  different  times ;  assaulted  may  apply  to  differeut 
days." 

Leave  was  given  to  the  plaintiff  to  amend, 


PfilCB  and  others  agtiinst  WooflBUitN — Rtay23&. 

Where  the  defendant  had  changed  the  veuuci  and  the  pltmtifmtoci 
to  bring  it  back,  upon  the  ground  that  the  cau»e  of  action  did  nd 
or  be  wholly  in  that  county  %  but  partly  in  a  third  county*  the  court 
refused  to  bring  it  backt  because  the  plaintiff  could  not  undertake 
to  give  material  evidence  in  the  county  to  whichhewotial  bring  * 
back* 

The  court  *m  not  bring  the  venue  back,  unices  the  party  can  under- 
take to  give  material  evidence. 


♦  2  Bos .  and  Put.  425.  +  Camper,  8*0. 


In  the  Forty-Fifth  Year  of  George  III.  447 

*JHHS  WM  •  role  to  shew  cause  why  the  rule  obtaiiied       isofc 

by  the  defendant  to  change  the  venue  should  not  be       — ~ 

set  aside.  *enu$ 

The  action  was  for  goods  sold  and  delivered.  The 
good*  wf  r$  ordered  at  Lancaster  of  the  plaintiff  in 
London,  and  the  venue  was  laid  in  London,  but  as  the 
goods  were  actually  shipped  in  the  county  of  Surrey, 
the  plaintiff  could  not  undertake  to  give  material  evi- 
dence in  the  county  of  Surrey. 

Littledale  shewed  cause,  and  after  citing  several 
cases,  and  giving  the  history  of  the  practice  of  chang- 
ing the  venue,  from  the  yearbooks  to  the  present  time, 
relied  upon  the  present  practice,  that  the  plaintiff 
must  give  material  evidence  in  the  county  to  which  be 
brings  the  venue   back, 

Burrough,  contri,  cited  Herring  v.  Durajit,*  in 
which  it  was  laid  down  thai  the  defendant  could  irtt 
change  the  venue  unless  the  cpus^  of  action  arose 
wholly  in  the  county  where  it  is  to  be  changed  to. 

Lord  EjutENBQRQUGtf,  C.  J,  "  As  the  goods  were 
shipped  in  the  county  of  Surrey,  jf  that  bad  been  the 
first  county  in  which  the  venue  was  laid,  you  could 
have  made  the  usual  undertaking.  Having  not  laid  it 
there,  you  must  leave  the  other  parties  to  change  the 
venue.  Otherwise  we  must  be  trying  the  question  upon 
affidavits  where  the  cause  of  action  arose,  and  instead 
of  making  the  rule  to  change  the  venue  a  rule  absolute 
ixf  the  first  instance,  we  ought  to  make  it  a  rule  Iq 
shew  cause*    Jt  will  certaiuly  be  better  tP  adhere  to 

•       '■  '  "   ■■ "  ' ■>"  ■■'■■■ 

*  I  JFili.  173.  This  is  so  singular  *  case  that  it  perhaps 
Will  not  apply  to  many  others.  The  contract  was  sworn  to  bo 
made  on  a  bridge  between  the  counties  of  Kent  and  Suss&, 
The  defendant  could  not  swear  that  the  cause  of  action  arose 
|H  fh?  county  pf  Kenf,  and  he  took  nothing  by  his  motiop, 


4**  v    Casa  US.  R.vi  Ec&r&rm, 

^5.  the  ok*  practice,  that  you  shall  not  change  the  rem 
- —  tack  again  unless  you  agree  lo  give  material  eridenc« 
\£w£       in  that  county, 

BULB  DISCHARGED,  bot  Without ?Mty*eilt of  COStS, 

because  the  party  was  misled  by  the  catf  cited.1 


B.  R.  Kennett  against  Duff. — J«/«7. 

.rf/  nisi  prim  at  Westminster,  before  Lord  Eliesso 
rough,  C.  J. 

Tkcbunkntptkimstfff^motyimtrowr,  ogaimt  hiswdgm^td  # 
flu «rt fftenkruptqi previous  toth?  petUhnimg  qmflfew*  4*,* 
order  todefetUtke  coinmimon.  Qnave,  wfeOtr  inewjesx  & 
can  op  done  to  dtfeat  *  commission^  unku*  commits**  u  tad 
cut  upon  such  prior  act  of  bankruptcy  T 

K*J££J     ffHIS  waji  an  action  of  trover   far  certain  deeds, 
Vvrr.  The  defendant  admitted  that  the  deeds  belonged 

to  theplairttif,  and  lhathe  had  them  in  his  possession : 
bat  set  up  a  commission  of  bankruptcy  against  the  pto- 
tiff,  under  which  they  had  bSep  taken  by  the  messen- 
ger to  the  commission, 

Thp  Solicitor  General,  fqr  the  plqiniiff,  offered 
$0  prove  an  act  of  bankruptcy  prior  to  the  petitioning 
predi tor's  debt,  upon  jirhich  this  commission  was 
founded, 

Ldrd  Ellen  borough,  C.  J.  if  Upon  tha*  point, 
yhen  it  is  made  00*  in  evidence,  [  shall  have  a  de- 
cided opinion,  and  I  'wish  you  to  take  the  opinion  of  a 
court  of  error  in  the  most  solemn  manner.  I  should 
wish  thstt  tjuestiort  to  he  discussed,  and  I  believe  it  isi 
general  wish  in  the  profession  that  it  should  be  so,  io  a 
case  which  is  less  open  to  objection  than  this.    The  po- 


*  Tbisvcase  was  omitte<l  by  mistake  in  page  423,**ff. 


verms 


J*  tkrPvri?Jpk\Ytkr.*f  George  lit.  <M9 

fttho*  appfaam  *5o  me  altogether  absurd,  tbhi,  /oil  shall 
be  allowed  ta  defeat  one  coMibiaaaod  by  tatting  up  a 
p/evioqs  afetirf  baafaroptcjr,  ytkesi  qo  otbefe  opgamwibn 
is  sued  eilU  lrt<As;bacit'hcU  so;  in«l<terivni  atas*  whet* 
two  creditors  were  the  Utiganwrpeit^s^bufc  tiotiwheet 
the  bankrupt  himself  is>the  party  ;:ss»*i>  thought  Situh 
bound  by  tile  decision  at  nitipriaty  yet  1  shall  babe*  fa»4 
thedoefrteearjy  forther*  H*se,  ata»yjrase,!y*iuioaan0t 
recover,  becatfscf you* shew  that  some  other;  persbns.  aris 
tntitMtoreMvtf;  for  yon  cannot  bautafcetteraitouatjqi 
than  you  would  be  in,  ifctbe  cenuatesioatves  take  oufc 
His4  ft* AMp'said  4*e  Would  r*s<&j*eltke  pbhU,  but  ithe 
phintif  faflefl  ifi  the'1  prefcf  of  Ms  case,  'ft,  appear* 
ed  also  (hat  some  of  the  deeds  wiere  made  sirbWqueat 
to  the  first,  but  previous  to  the-  second  act  of  bankruptcy* 
and  there  Was  a  '  •  •■  •     . 

VBaM<rrfortbei>Mt*D'*NT.  • 

Attsee,  One,  &c»  against  $ct)tt;  t 

tfkmQvtt  fe« Mufw  i+ t.wt finnfyr  (%)e n^mipst  of  a  •  'flpr^t 
ft  of  fees  to  the  steward,  ujffn  IA*  surrender  of  each  separate  tews- 
*ew\  ani  to*  arc  admitted  as  tenants  in  common'  of  one  piece  of 
land;  two  sets  of  fees  become  due  and  continue  payable  although 
tte  land  is  afterward*  conveyed  tt  one  person*  as  in  the  coir  of 
mdbuMo  service*.  Attkbi 

'PHIS  was  an  action  brought  by  the  plaintiff,  steward       s^UTi. 

of  the  manors  of  Brightheltmtonc  and  Atiingwortk 
in  the  county  6f  8w*e*,  against  Bsmjamin  Scutt,  fpc 
bills  of  fees,  8te.  for  business' dene  at  two  oocurts, 
held  for  the  said  manors,  amounting  to  the  sunk  of 
801.  15s.  4d. 

The  deftmtUtsit  paid  64L  lis!  2d.  into  court ,  and  upon 
the  cause  coming  on  to  be  heard,  at  the  lastsieisJKr 
«««ei  bolden  at  Leva,  in  and  foe  the  oouttty  of  £«*• 
ffjitwaa  agreed  by  thecountol  oa  both  sides;  that  a 
verdict  shcnsM  b$  entered  lor  the  plqijtif  for  the  sue* 
of  161.  4s.  3d.  subject  to  the  opiqion  oi  the  court  of 
Xwgf  Btntkj  on  a  ease,  which  stated  as  follows,  lis* 

a9.  SI.  U 
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ins.  "  Th*  plaintif  on  Che   5th  of  Dccemb*,  !79#r 

was  and  still  is  steward  of  the  said  manors  of  Bright* 
hehmtone and  JtHngworth,  which  manorsareadpioiog 
to  and  intermixed  with  each  other;  that  hj  the  cm* 
torn  of  each  of  those  manors,  every  copyholder  ape 
death  or  surrender,  is  liable  to  an  herioi  for  every  §e* 
parate  or  distinct  tenement  holden  of  sach  manor;  sod 
that  it  has  been  the  constant  usage  for  the  steward  to 
demand  and  receive  a  separate  foe  or  aet  of  te* 
upon  the  surrender  of  or  admission  to  each  separate 
tenement  so  liable  to  a  separate  hcriot. 

That  Richard  Tidy,  being  seised  in  fee  of  five  sepa- 
rate copyhold  tenement*,  holden  of  the  manor  of 
Btighthelnutonty  and  of  fire  other  separate  cap/bold 
tenements  holden  of  the  manor  of  Mlmgmorik,  and 
having  surrendered  his  copyholds  in  both  manor*  to 
the  use  erf  his  will,  by  bis  will,  dated  the  Sfith  of  De~ 
caliber,  1788,  devised  all  the  reH  and  residue  of  his 
Teal  estate  (which  comprised  the  copyholds  iu  question) 
to  Richard  Lemon  Whichelo  and  Thorn**  Scntt,  and 
their  heirs,  as  tenants  in  common,  and  died  without 
revoking  such  will. 

That  on  the  7th  of  Ju/y,  1789/  at  courts  holden  for 
each  of  those  respective  manors,  the  said  Richard  Le- 
mon Whichtlo  was  admitted  under  the  said  will,  to  o« 
undivided  moiety,  or  half  part  of  the  five  tenements,  re- 
spectively, holden  of  the  said  manor,  whereof  the  said 
Richard  Tidy  died  seised ;  and  at  the  same  coarts  ths 
said  Thomas  Scutt  was  admitted  to  the  other  moietj 
thereof  respectively. 

That  the  said  Richard  Lemon  Whkhtt*  and  Thomu 
Siutt  agreed  to  make  partition  of  the  estates  df 
Tised  to  them  as  aforesaid,  pursuant  to  an  award  to 
fee  made  bf  Messrs.  Hicks  and  Bradford  who  made  sa 
award  accordingly,  describing  the  specific  pieces  to 
be  allotted  to  each  party,  but,  before  the  same  could 
be  carried  into  execution,  the  said  Thww  Swtt  dicdj, 
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bimgf furiously  surrendered  bis  copyholds  in  both 

manors,  to  tbe  use  of  his  will,  aod  by  his  will,  dated       ' 

the  tftbof  October*  1794,  devised  the  same  to  his  A™"« 

son  Benjamin  Scutt,  the  defendant,  his  heirs  and  as-  twtt. 

signs. 

That  at  courts  holden  for  eaph  of  the  said  manors, 
on  the  25th  of  June,  1795,  the  defendant  was  admitted 
under,  his  father's  will  to  an  undivided  moiety  or  half 
part  of  the  five  tenements  respectively  held  of  each 

manor. 

That  *t  courts  respectively  holden  for  each  manor 
on  the  5th  of  December,  1799,  before  ihe  plaintif  bm 
steward,  the  said  A.  L.  fVhicheh,  for  the  purpose  of 
carrying  the  said  partition  into  execution,  surrendered  all 
his  undivided  moiety,  or  half  part  of,  and  in  such  of  the 
specific  pieces  of  land,  as  by  the  award  of  the  said 
Messrs.  fftVJb  and  Bradford  were  allotted  to  tbe  said 
Thomas  Scutt,  describing  them  specifically*  by  their 
boundaries  and  abuttals,  and  also  describing  of  which 
of  the  specific  tenements  formerly  holden  by  the  said 
Richard  Tidy  they  formed  a  part,  to  tbe  use  of  the  said 
Benjamin  Scutt,  and  his  heirs ;  and  tbe  said  Bag.  Scott 
surrendered  his  undivided  moiety  of  and  in  the  specific 
pieces  allotted  to  the  said  Richard  Lemon  Wkichclo,  in 
lib  manner,  to  the  said  Richard  Lemon  Whkhelo,  and 
his  heirs ;  upon  each  of  which  surrenders  and  admis- 
sions, five  sets  of  fees  were  claimed  in  each  manor,  of 
tbe  said  Benjamin  Scutt,  and  five  of  the  said  Bichard 
Lemon  Whkheto,  which  fees  were  admitted  to  be  due 
and  form  a  part  of  the  sum  paid  into  court. 

Afterwards,  at  the  same  courts,  respectively,  the 
sui  Benjamin  Scutt,  the  defendant,  surrendered  a  part 
of  the  lands  so  allotted  to  him,  describing  each  piece 
by  its  abuttals  and  boundaries,  and  further  describ- 
ing some  of  the  pieces  so  surrendered,  as  being  together 
part  or  parcel  of  one  of  tbe  tenements  late  Tidy*%; 
3l« 
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1805.       dtbdrs  of  tbern  as  being  together  part  or  parcel  rf  a 

feecofod  tenement,  Ute  also  Tidy's;  others  again  oft 

*Atr4;  others  of  a  fourth;  and  others  of  a  fifth;  and 
-annexing  the  description  of  each  tenement  h  given 
in  the  former  court-rolls ;  to  the  use  of  John  Wkkhd* 
and  bis  heirs,  who  wps  accordingly. admitted. 
'  Upon  these  last  surrenders,  the  steward  claims  ten 
distinct  sets  of  fees  in  each  marjor,  as  and  for  ten  dis- 
tinct and  separate  tenements,  viz.  five  sets  of  fees  for 
the  moiety  of  five  teneraents,which  was  in  the  defendant 
under  his  father's  will,  and  Jive  sets  of  fees  for  the 
o^^-vKfHijf  tbftrfo& '  which  he  took  under  the  sutttn- 
rfter  froto  Richard  Lemon  Whichefa*  Question,  whether 
these  are  to  be  taker>&6  ten  distinct  tenements,  m  each 
tednor,  so  as  to  .entitle  the  plaintiff  to  tat  sett  of  fees, 
-Qtas^*  tenements  in  each  Bpanor  only ;  if  thpj  are  to 
.lie  tajtgn  aajf^«  only  ip  e#ch  manor,  then  the  verdict 
%o  bettered  for  the  deft-nfabt,  tta»  sum  paid  ipto  eourt 
^eit*g9«frV>ient  to  cover  whptis  due  ;  but,  if  they  are  to 
beteken  mt?fi  tenements  £n  each  manor,  then  the  ver- 
dict to  beerttfiredfprthep/ain^T,  damages  1 6L  4s.  2<L 
but  the  ftwrUujn  of  the  damages  to  be  sabjecUto  the 
ttwurd  of  JTAoaMS  Portmgtan  and  George  Court  hope  the 
9<<ounger>4sqris< it  is  further  agreed  that  the  *ill  tff  Bid* 
erd  Tiidy,  the  several  admissions  and  surrenders  slaked 
fo  tb£<cftse,  and  the  award  of  Messrs,  Hicks  and  Brad* 
ford,  together  frith  a  deed  of  partition,  made  ia  pur- 
suance theceof,  and  any. part  of  the  court  rolls  of  the 
*aid  manors,  fchich  the  counsel  for  either  party  may 
require,  c*  which  the  court  may  think  necessary 
shall  be  read  on  the  argument  of  the  above  case. 

W atk i  n  s,  for  the  pl&intijf.  i€  The  question  here  is 
whether,  if  there  are  two  tenants  in  common,  and  one 
of  them  surrender  his  tenancy  in  a  moiety  to  the  use 
of  another  in  severalty,  afid  that  other  be  adtaitted, 
and  the  other  moiety  berJonies  also  vested  in  him, 
the  person    who   is   so    admitted  shaft   bold  lift 
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premises  as  two.  moieties,  or  as  an  entirety,  or  in  other 
terms  as  one  tenement  or  two  ;  and  whether,  if  two 
moieties  become  vested    in  the  same  person,    they 
shall  by  operation  of  Jaw,  become  one   tenement,  or 
remain  two  moieties.  Mow  the  defendant  and  Whichela 
held  their  moieties  as  two  tenements.     This  the  term* 
of  the  surrender  of  the  1st  December,  17QM>  sufficiently 
import,  for  they  are  said  to  hold  as  tenants  in  com- 
mon.    By  the  surrender  of  Whicheh  to  Scutt,  Which*-* 
lo  conveyed,  and  Scutt  was  admitted  to  a  tenement 
which  he  never  held  before  ;  and  the  question  is,  whe- 
ther that  which  has  once  been  severed  and  made  two 
tenements*  can,  by  the  act  of  the  copyholder,  cease 
to  be  two  tenements,  and  be  considered  only  as  one. 
In  IValdoev  .Frances  Bert  let  *  widow,  it  is  held  that  the 
act  of  the  lord  shall  not  prejudice  the  copyholder's 
estate,  and  so,  i  converse,  it  must  fol  low  that  the  act 
of  the  tenant  shall  not  be  permitted  to  prejudice  the 
lord.    This  principle  applies  even  to  the  construction 
of    acts   of  parliament;    for  it  is  held  that    where 
a  statute  contains  general  words  which  would  compre- 
hend copyholds   according   to  the   ordinary  construc- 
tion, yet  if  it  should  operate  to  prejudice  the  lord,  the 
general  words  of  such  act  shall  not  extend   to  copy- 
boJds.f  And  for  this  reason,  the  statute  de  donis  does 
pot  extend  to  copyholds/9 

He  was  here  proceeding  to  shew  that  the  revenue 
would  be  prejudiced  by  holding  them  to  be  only  one 
tenement,  when, 

Lord  £llbnborough,  C.  J.  said,  "  As  to  the  stamp- 
acts,  the  party  acts  at  his  peril,  and,  without  looking 
at  the  consequences  to  the  revenue,  the  question  will 
be,  whether  by  the  legal  re-union  these  tenements  have 
not  become  one/4  tVJ(< 

»"  *    -     ■  1 1  ii  i  i  i  ■■    >        •■■■■■      ■■■■»■  ■■    ,■.».,,;•■  ii    ■■ 

*  C».  Jac.  -5?6;  t  Cart*.  20*.    Cosfr.  fHfc 


Cases  in  B.  R.  in  Easter  Tttrn^ 

Watkins.  "Thongh  united  in  one  perron,  tk 
tenements  may  still  be  several,  and  a  man  may  be  te* 
nant  in  common,  with  himself,  for  certain  purposes. 
As,  where  there  are  two  moieties,  the  one  which  the 
party  takes  by  purchase,  the  other  by  descent  ex  parti 

.  mattrna;  there,  for  the  purpose  of  keeping  the  it* 
scents  clear  and  distinct,  the  tenant  must  hold  themes 
tenant  in  common  with  himself,  in  two  distinct  moie* 
ties.  So  where  one  has  one  moiety  for  life,  with  a  con- 
tingent remainder,  and  holds  the  other  moiety  as  a  par- 
chaser  in  fee,  there  also;  either  he  must  hold,  as  tenant 
in  common  with  himself  of  two  moieties,  or  else  tb? 
remainder  over  would  be  destroyed.  The  union,  there- 
fore,  in  this  case,  would  not  take  place  for  the  like 
reason,  because  it  would  operate  to  the  injury  of  a 
third  person,  namely,  to  the  prejudice  of  the  lord  in 
depriving  him  of  bis  fine;  and  for  this  purpose,  of  pre- 
serving the  rights  of  a  third  person,  there  are  manj 
instances  in  the  books  of  a  man  holding  as  tenant  in 
common  with  himself. — As  in  the  cases  put  by  littk* 
ton,  in  his  Tenures,  sections  303,  304. 

Best,  Serjeant,  contrd.  "  The  case  is  altogether  no- 
vel ;  no  case  or  dictum  even  has  been  cited  in  support  of 
h;  and  the  point  contended  for  will  establish  a  claim 

•for  fees,  which  will  be  greatly  to  the  prejudice 
of  copyhold  tenures.  If  it  is  law,  copyhold  te- 
nures will  be  destroyed ;  for  suppose  a  man  has  tea 
children,  and  devises  to  them  as  tenants  in  common, 
and  they  afterwards  agree  to  a  partition.  Then  the 
lord  is  to  have  ten  fines ;  but  upon  a  partition  it  matt 

'  again  increase,  and  the  steward  will  take  double  the 
number  of  fees.  In  this  case  there  would  be  at  first  ten 
tenements,  then  they  would  be  divided  into  moieties 
nrhich  make  twenty, and  upon  the  next  conveyance  toa 
tenant  in  common  there  would  be  forty,  and  so  in  infm 
nitum  in  a  duplicate  ratio  in  geometrical  progression, 
till  tbe  amounts  of  the  fines  and  the  fees  will  exceed  the 
value  of  all  the  manors  in  the  kingdom.    The  «^n»«- 


ScVlT. 
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qaence  of  each  a  division  would  lie  to  ruin  both  the       1805. 

stewards  and  the  lords,  since  no  body  would  be  found      r * 

to  take  such  ao  admission.  The  first  principle  con-  xertut 
tended  for  is,  that  the  lord  can  do  nothing  to  the  pre- 
judice of  the  tenant  i  nor  the  tenant  to  the  prejudice  of 
the  lord.  .  That  being  so,  the  rights  of  the  lord  are  not 
in  this  case  diminished,  but  rather  increased,  for  be 
gets  twenty  fines  instead  of  five.  Then  as  to  the  argu- 
ment that  these  tenements  must  be  several,  because 
being  once  severed,  they  might  in  a  possible  case  be  de- 
scendible to  different  heirs,  it  is  sufficient  to  say,  that 
the  case  does  net  occur  here ;  but  that,  there  being  no 
reason  of  that  kind  for  continuing  the  tenancy  separate, 
the  law  will  not  hold  it  so  separate  for  the  purpose  of 
giving  to  the  steward  two  sets  of  fees.  So,  although 
where  there  is  a  reason  for  it,  a  man  may  be  tenant  in 
common,  with  himself,  as  where  he  is  tfcnant  in  tail  of 
one  moiety,  and  tenant  in  fee  of  the  other;  yet  where 
there  is  no  reason  for  it  there  shall  be  no  such  tenancy 
in  common.  Where  there  are  two  copy  hold  estates  held 
separately,  and  they  are  conveyed  to  one  person,  there 
they  pay  differentjfoiw  and  keriots;  but  that  maybe, 
because  unless  it  were  so,  it  would  not,  in  course  of 
time,  be  easily  known,  whether  the  estates  were  sepa- 
rate or  not;  but  that  reason  cannot  apply  to  this  case 
where  the  estate  is  originally  held  in  common." 

Lawrence,  J.  "  Where  a  person  having  an  estate 
subject  to  entire  services  and  heriots,  conveys  part  of 
it  to  another,  in  common,  the  entire  heriot  and  service 
is  multiplied ;  and  when  the  estates  come  together  again, 
the  services  still  continue  multiplied,  because  au  en* 
tire  service  cannot  be  severed." 

Best,  Serjeant.  "  If  two  tenants  in  common  pur- 
pose to  convey  by  surrender  in  the  lord's  court  to  a 
third  perspn,  then  there  is  only  one  fine  due,  and  one 
heriot,  and  the  steward  could  be  entitled  only  to  one  set 


ttfcL  of  Zees.  <'  IF  two-joint-tenants,  two  tenants  in  common 
*T or  one  for  life>  and  he  in  remainder  join  in  the  surra)- 

•ihvi       der,  one  fine  only  is  due,  and  it  shall  enure  as  one 

*>w*       grant  only/  Coke's  Copyholder,  ISO.*     So  in  this  case 

the  steward  should  be  entitled  only  to  five  sets  of  fees." 

WaTkins.  "  The  reason  given  in  the  book,  for 
the  doctrine  that  one  fine  is  due  is,  this  "  for  theyarebut 
the  same  estate,  they  are  parts  of  one  whole/'  Bat  two 
tenants  in  common  have  different  estates,  so  that  it 
can  never  apply  to  two  tenants  in  common.  No  incon- 
venience can  arise  from  the  multiplication  of  fines,  be- 
cause if  the  services  are  divisible,  they  may  be  divided; 
but  indivisible  services,  such  as  heriots,  must  be  multi- 
plied. Every  inconvenience  which  will  follow  from  the 
claim  of  \he  plaintiff  in  this  case  will  follow  from  thedoo 
trine  of  the  multiplication  of  heriots,when  any  one  con- 
veys part  of  a  tenement  to  another  with  an  indivisible  ser- 
vice ;  and  the  same  reason  applies  in  support  of  both, 
that,  whatever  inconvenience  there  may  be,  it  arisa 
from  the  act  of  the  tenant  himself. 

Lord  Ellen  borough,  C.  J.  After  stating  the  case. 
t(  The  question  in  this  case  as  stated  by  the  plaintifi 
counsel,  amounts  to  this,  whether,  if  two  persons  arete* 
Hants  in  common  of  one  tenement  in  moieties,  and  oneot 
them  surrender  to  the  use  of  the  other,  whether  he  shall 
hold  this  land  as  one  tenement  or  two. It  has  been  settled 
bo  long  ago  as 34  Edw  III.  Heriots,  that  if  my  tentnt, 
who  holds  of  me  by  a  heriot,  aliens  parcel  of  his  land! 
to  another,  each  of  them  is  chargeable  to  me  for  a  heriot, 
because  it  is  entire;  and  although  the  tenant  purchases 
the  land  again,  &c.  I  shall  have  of  him,  for  each  por- 
tion, a  heriot.  From  thence  it  follows,  that,  if  an  es- 
tate, held    by   indivisible  services,    is  divided,  and, 

•Vide  iCo.Rep.27>  b.  This,  though  cited  »  Crt* 
Copyholder,  does  not  apply* 
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cJlernrards  by  the  act  of  the  party,  it  comes  again  into  1S05. 
one  hand,  the  service  shall  be  payable  for  each  parcel  X^"~K  . 
respectively,  and  that  they  dp  not  again  become  one  vertm 
tenement  with  respect  to  thelord  orthe  services  duein  SclTT* 
respect  of  the  tenure.  It  has,  indeed  been  contended,  that 
this  might  be  so  where  the  person  to  whom  such  parcel 
of  the  land  was  conveyed,  Ijeld  in  severalty ;  and  where 
therefore,  after  an  actual  division  of  the  tenements,  it 
might  be  difficult  in  course  of  time  to  ascertain  whether. 
tiiey  were  originally  one  tenement  or  two,  when  they  af- 
terwards came  into  the  possession  of  one  tenant ;  but  that 
a  conveyance  to  a  number  of  tenants  in  common  is  not 
such  a  severance  of  the  tenement  as  would  subject  the 
lord  to  that  inconvenience,  or  entitle  him  to  more  than 
one  heriot,  and  consequently  that  the  rule  would  not 
apply  to  such  a  case.  But  to  this  we  do  not  assent} 
tenants  in  common  convey,  each  having  a  separate 
title ;  every  one  of  thein  is  to  do  several  services ;  and 
one  may  enfeoff  the  other,  because  his  freehold  is  seve- 
ral :  but  for  the  same  reason  he  cannot  release.  In  addi- 
tion to  the  authority  of  Lord  Coke,  it  was  observed  by 
Holt,  C.  J.  in  the  case  of  Fisher  v.  Wtgg,%  where  be 
was  contending  in  favour  of  construing  a  devise  to  be 
a  joint-tenancy  instead  of  a  tenancy  in  common ;  that, 
"  as  long  -as  the  joint-tenancy  continues,  there  is  a 
joint-tenure ;  but  when  the  tenancy  becomes  in  common, 
then  the  tenures  and  services  are  several,  6  Co.  1,  2, 
and  by  such  construction  as  my  brothers  make  in  this 
case,"  viz.  construing  the  devise  a  tenancy  in  common, 
"  instead  of  one  copyhold  estate  and  one  fine  and  a  sin- 
gle service,,  there  would  be  five  several  copyholds  and 
as  many  fines  and  services."  And  as  to  the  passage 
which  is  cited  from  Coke's  Copyholder,  s.  56,  where 
it  is  said  "  if  two  joint-tenants,  two  tenants  in  00m- 
mon,    or  tenant  for  life  and  he    in  the  remuinder 
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18°3»       join  in  the  grant  of  a  copyhold,  one  fine  only  it  doe, 
and  it  shall  enure  as  one  grant  only ;"  we  think  there 
must  be  some  mistake  in  the  print,  the  passage  refer- 
red to,  Co.  4,/o/;  17,  b,  being  wholly  silent  as  to  any 
such  doctrine ;  and  though  the  law  there  laid  down 
may  be  applicable  to  joint-tenants,  yet  it  may  be  well 
doubted  as  to  tenants  in  common,  who  have  several 
estates.     For  "  if  two  tenants  in  common  of  a  carve  of 
land  lease  the  same  carv*  unto  a  sLranger  for  life,  re- 
serving unto  them  ten  shillings,  this  shall  take  effect 
as  several  leases,  and  either  of  them  shall  have  but 
five  shillings;''  Perkins,  s.  107.  And  in  the  same  book, 
s.  106.  "If  two  tenants  in  common  of  a  carve  of  land 
join  in  a  grant  of  a  rent-charge  of  101.  issuing  oat  of 
the  carve  of  land  to  another  man,  that  will  enure  as  se- 
veral grants.  "(*)  The  reasons  alleged  for  this  shew  that 
a  conveyance  by  several  tenants  in  common  is  a  con- 
veyance of  a  distinct  estate  by  each.    Their  separate 
estates  coming  into  one  hand  will  not  unite  them  again. 
It  is  to  be  seen,  therefore,  why  the  same  rule  in  lav 
should  not  apply  to  both  cases,  not  only  where  such 
persons  have  an  actual  conveyance  and  estate  in  seve- 
ralty, but  where  they  hold  a  several  estate  in  commoo. 
Now  there  is  no  authority  to  shew  that  the  same  rule 
does  not  apply ;  and  the  mode  of  occupation  of  the 
land  can  have  no  effect  in  respect  of  -the  tenure.    It 
is  admitted,  indeed,  that  if  there  be  a  sufficient  reason 
for  separating  the  estate,  which  one  man  may  have  in 
himself,  it  shall  be  considered  as  a  separate  estate;  and 
on  that  account  a  man  may  be  tenant  in  common  with 
himself ;  Co.  Litt.  198.     Is  that  maxim  applicable  in 
this  case?     We  think  it  is,  and  that  as  in  the  case  of 
the  heriot,  which,  being  due  for  the  whole  land,  and 

(*)  His  lordship  also  quoted  P louden  to  this  point ;  hot  I 
am  not  able  to  state  precisely  the  passage.  But  see  Co.  Ut. 
197,  a.  Plow.  Hill,  and  Grange's  case,  171.  5  Kej,  7,  b, 
JVow.  289,  b. 
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the  land  being  afterwards  severed  and  conveyed  to  two 
tenants  in  common,  becomes  multiplied,  and  when  the 
land  becomes  united  in  one  tenant  again,  the  two  he- 
riots  and  services  are  due;  so  here  two  sets  of  fines  must 
be  due.  In  that  case  the  tenant  may  be  said  to  bold 
in  a  manner  very  little  different  from  one  who  is  tenant 
in  common  with  himself.  As  to  the  arguments  which 
have  been  urged  from  the  supposed  reason  of  this  doc- 
trine as  applied  to  heriots,  that  the  ground  of  it  is,  that 
the  land  being  onee  severed,  the  lord  should  not  be 
put  to  prove  whether  it  was  ever  held  as  one  tenement 
or  not,  they  do  not  seem  to  apply.  We  are  there- 
fore of  opinion,  notwithstanding  the  inconveniences  of 
the  case,  and  the  great  expence  which  may  be  incur* 
red  by  the  division  of  tenements,  that  as  the  law  now 
stands  there  must  be 

Judgment  for  the  plaintiff. 

Elsom  and  Another  against  Rolfs.— May  21. 

To  debt  on  arbitration  bond  of  all  matter*  in  difference,  averring  that 
the  arbitrator*  took  upon  themteivet  <fte  arbitration,  and  awttrdedt 
tee.  The  defendant  pleaded  that  all  matter*  were  submitted,  9fo. 
that  there  were  dispute*  at  to  monie*  claimed  by  him  of  the  other 
per*?*  omd  that  the  arbitrator*  took  upon  thewuekm  to  arbitrate 
tf  and  concerning,  $c.  and  that  they  made  no  award  of  them 
wiit.  The  plaintiff  replied,  that  the  arbitrator*  made  their  award 
of  and  concerning,  $c.  a*  in  the  declaration  j  to  which  there  wao 
.a  demurrer  :  held,  that  the  plea  wa*  bad  for  want  of  averring  that 
the  arbitrator*  had  notice  of  the  claim*  of  the  defendant,  and  re* 
fated  to  arbitrate  concerning  them* 

DECLARATION  in  debt,  for  that  whereas  certain      El»q* 

differences  and  disputes  having  arisen  between  the  MdJ^th" 
said  defendant  of  the  one  part,  and  oneli.  Hayes  and  the  Bou-*. 
taid  plaintiffs,  (trustees  of  the  estate  and  effects,  of  the 
said  jR.  Hayes,  of  the  other  part,)  the  said  deftudaut 
and  also  the  said  plaintiffs  hy  certain  bonds  of  arbitra- 
tion, bearing  date,  fee,  became  bound,  &c.  which  laid 
3  M  £ 
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*°&*       bonds  were  respectively  conditioned  to  abide  to  the 
£^7k       award,  arbitrament,  final  end,  and  determination  of 
•nd  toother  one  Samuel  Page,  and  Gebrge  Scott,  and  one  Charles 
Roiri.      Alex.  Craig,  or  any  twoof  tbem, arbitrators indiflerently 
elected  and  named,  as  well  on  the  part  and  behalf  of 
the  said  defendant,  as  of  the  said  plaintiffs,  trustees  as 
aforesaid,  to  arbitrate,  award,  order,  judge  and  deter- 
mine of  and  concerning  all  manner  of  action  andactbas, 
Sec.  between  the  said  parties,  or  either  of  them,  or  bj 
or  between  the  said  defendant,  and  the  said  plaintiffs, 
so  as  the  said  award  of  the  said  arbitrators,  or  any  two 
of  them,  be  made  in  writing  under  their  hands,  or  under 
the  bands  of  any  two  of  them,  ready  to  be  delivered  to 
the  said  parties  in  difference,  or  such  of  them  as  should 
desire  the  same,  on  or  before  the  1st  day  of  December 
then  next  ensuing.  And  whereas  the  said  Sam  Page9*nA 
the  said  Alex.  Craig  two  of  the  said  arbitrators,  having 
taken  upon  themselves  the  said  arbitration,  did   in  due 
manner  and  within  the  time  for  that  purpose  appointed, 
to  wit,  on  the  1st  day  of  December,  1804,  at,  &c.  dulj 
«mpke  and  publish  their  award  in  writing,  under  the 
hands  of  them  the  said  Samuel  Page  and  Charles  Alex. 
Craig,  of  and  conccmitig  the  matters  in  difference  between 
'    the  said  parties,  ready  to  be  delivered  to  the  said  par- 
ities, &c.  and  thereby  did,  amongst  other  things,  award 
and  determine  that  the  said  defendant,  his  executors  or 
.administrators,'  should  on,  &c.  pay  to  the  said plemtifs, 
or  one  of  them,  as  such  trustees  as  aforesaid,  the  sum. 
of  1221.  12s.  of  lawful  English  money,  at,  &c,   as  the 
balance  and  in  full  payment,  discharge,  and  satisfaction 
of  and  for  all  monies,  debts,  dues,  and  demands,  due 
And  owing .  to  the  said  plaintiff's  as  such   trustees  as 
aforesaid,  by  .or  from  the  said  defendant,  upon  any  ac- 
count whatsoever,  up  to  the  day  of  the  date  of  that 
award,"     The  .plaintiff  then  averred   notice   of  the 
award,  and  alleged  a  breach  in  the  non-payment  of  the 
sum  awarctai. 
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Pleas,  firstm"/ debet',  secondly,  that,  before  and  at  the        tao*. 
making  of  the  said  bonds,  &c.  divers  disputes  subsisted       Els«k 
between  the  said  defendant  and  the  said  R.  Hayes  con-       ,MriUI 
cermng  divers  sums  before  that  time,  claimed   to  be      JUl**. 
due  from  the  said  R.  Hayes,  to  him  the  said  defendant, 
which  said  disputes  were  submitted  as  well  by  the  said 
plaintiffs,  as  by  the  said  defendant,  to  the  arbitrement 
of  the  said  arbitrators,  to  wit,  on,  &c.  and   that  the 
•aid  arbitrators  then  and  there  took  upon  themselves 
to  arbitrate,  &o.  concerning  the  same,  to  wit,  on .  &c. 
And  that  the  said  arbitrators  did  not,  nor  did  any   two 
of  them,  on  or  before  the  said  1st  day  of-  December, 
make  any  award,  &c.  in  writing,  concerning  the  afore- 
said disputes,  controversies,    and  differences  so  sub- 
mitted to  them  as  aforesaid,  according  to  the  form  and 
effect  of  the  said  submissions  but  that  the  same  still  are 
and  remain  unsettled  and  undetermined  between  the 
parties/'  &c.     And  this,  fcc.  wherefore,  &c. 

Replication",  that  the  said  Samuel  Page  and 
-Charles  Alex.  Craig,  two  of  the  arbitrators,  in  the 
said  declaration  mentioned,  did  on  the  said  1st  day 
of  December,  in  the  said  declaration  mentioned, 
make  their  award,  8cc.  in  writing,  in  mariner  and 
form  as  in  the  said  declaration  is  mentioned,  to  wit, 
at,  &c.  and  this  the  plaintiffs  pray  may  be  inquired  of 
by  the  country,  &c. 

Demurrer  and  Joinder  in  Demurrer, 

Issue  was  joined  on  the  plea  of  nil  debet,*  and  a  ve*-j 
diet  was  found  for  the  plaintiff* 

Morris,  E.  for  theplaintiff,  Abbott  in  support  a£ 
the  demurrer. 

9  This  pica  it  seems,  was  altogether  bad ;  see  Saunders* 
187,  a  (it.  2);  but  no  notice  was  taken  of  this  in  the  present 
case.  Q.  also  was  not  the  declaration  itself  bad,  for  want  of 
averring  a  submission  on  the  part  of  the  defendant  ?  See  <lSaun~ 
dcrs.  61  (A)  n.  2.  Sembte,  this  defect  was  cured  by  the  second 
plea  of  the  defendant* 
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twt.  parish  where  the  house  is  situate.  The  cases  of  an  eaiif 
date  which  have  been  cited,  occurred  before  the  actioa 
of  assumpsit  for  use  and  occupation  was  allowed  and 
when  it  was  necessary  to  shew  a  particular  demise ; 
and  therefore  are  not  applicable  to  the  present  cas*\ 
In  the  case  of  Sir  R.  Grabham  v.  Thornborouffh*  it 
will  appear  that  the  ground  of  the  decision  was  not 
that  the  plaintiff  had  omitted  to  state  a  venae,  bul 
had  omitted  that  which  was  a  part  of  the  necessary  de- 
scription of  the  subject  of  the  contract.  The  tente 
here  is  not  now  necessarily  local,  so  that  the  rales  a» 
to  venue  which  have  been  referred  to  are  not  applica- 
ble to  this  case:  they  apply  only  to  cases  wbeo 
there  was  a  strict  rule  as  to  the  venue,  in  order  for 
the  jury  to  be  summoned  from  the  actual  ricinagr; 
but  as  the  necessity  of  having  the  jury  from  theinime. 
Aiale  vicinage  no  longer  exists,  the  rules  for  pleading 
cited  for  the  defendant  do  not  appty.  Here  is  no  de- 
fect of  venue;  the  venue  is  laid  in  London;  and  ia 
actions  of  assumpsit  for  use  and  occupation,  it  > 
not  necessary  to  state  a  place  where  the  messuage  s 
•ituate." 

Lord  Ellenborough,  C.  J.  "  Is  that  so  in  prac- 
tice f  Has  it  ever  occurred,  in  any  case  which  came 
before  the  court,  to  omit  it?  For  the  purpose  of  court- 
ing an  experiment  it  is  indeed  omitted  here,  but  [ques- 
tion whether  it  has  ever  been  the  general  practice  to 
omit  it." 

Wiulky  then  referred  to  a  note  by  TVitliams,  Sw 
jeant,  in  I  Saunders9  Reports,  233,  where  he  recom- 
mends that  in  case  of  a  lease,  a  description  of  the  pre^ 
inises  should  not  be  set  out/ 

Espinassb  washeardin  reply. 

Lord  Ellenborough,  C.  J.    "  The  moment  iH 

*ffob.  82. 
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kid  down  that  an  action  of  debt  will  lie  for  use  and  oc«       ibqs, 

cupation,  the  action  of  debt  attracts  to  itself  all  the       . 

generality  of  pleading  which  is  allowable  in  the  ?rdi-  ^^ 
nary  count  for  use  and  occupation  in  assumpsit.  ,  The  ***•»*• 
question  in  this  case  will  be,  therefore,  whether  a 
count  in  assumpsit,  so  framed  as  this  is,  and  omitting 
to  state  the  place  where  the  messuage  is  situated, 
would,  be  bad.  Now  it  appears  to  me  that  if  it  were 
held  to  be  necessary  so  to  state  it,  it  would  introduce  a 
degree  of  nicety  and  exactness  which  might  be  the 
means  of  turning  round  a  plaintiff,  and  causing  him  to 
be  nonsuited  on  a  point  of  no  importance.  A  general 
action  is  given  by  the  statute  for  use  and  occupation  ; 
and  in  the  general  form  of  declaring  for  goods  sold  and 
delivered,  or  for  bodily  labour  done  and  performed,  * 
even  there  the  one  must  be  delivered  and  the  other 
done  in  a  particular  place,  but  yet  that  place  and 
many  other  unimportant  circumstances  are  omitted.  If 
fotpkdntiff  should  yet  charge  the  defendant  with  ano- 
tber action,  he  may  nqw  say  that  he  has  been  sued  before, 
averring  such  circumstances  for  identifying  the  causes 
of  action  as  may  be  necessary,  including  an  averment 
of  the  local  identity  of  the  premises.  This  is  as  much 
particularity  as  is  necessary  in  either  of  the  cases 
>hich  I  have  mentioned,  and  in  this  a  greater  strict- 
ness is  not  necessary." 

Grose,  J.  "  1  am  rather  sorry  that  this  sort  of  ex- 
periment in  pleading  should  he  tried,  bat  at  the  same 
time  \  think  there  is  great  convenience  in  declaring  in 
this  general  form,  and  there  would  be  some  injustice 
done  by  defeating  the  plaintiff's  demand «  As  to  the  in-* 
convenience  which  it  is  said  may  arise  from  the  defen* 
font's  not  knowing  the  charge  against  him,  it  is, 
every  one's  practice  to  take  out  a  bill  of  particulars  of 
the  plaintiff  %  demand,  and  if  he  desires,  to  know  what 
the  premise*- are  far  the  rent  of  which  this  action  i$ 

*o.  SI.  ax 
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1805.       brought,  he  can  do  so,  and  m*y  probably  be  tile  to 

•i-^*       stale  the  fact  at  this  moment,  aa,  well  as  th*  phutotifi 

,  Kl*»       But  His  said  that  this  accuracy  in  stating  the  place  i&not 

7*4 iki,     only  necessary  in  order  to  let  the  defendant  kemrwto 

he  is  to  pay,  but  also  to  prevent  another  action  fro© 

being  brought  for  the  same  thing;  but  if  it  were  brought* 

he  might  4Hege  that  the  two  actions  wete  brought 

for  the  same  thing ;  audit  is  not  necessary  to  stafit  ifrtki 

declaration  where  the  premises  were,  because  be  nasi 

aver  in  bis  plea  to  such  other  action  thai  it  is  brought 

for  the  some  cause  of  action,  *nd  for  the  rent  of  tbesame 

place.    And  as  this  pfee  can  be  made,  I  am  not  for 

turning  rqurid  the  parties  in  this  way ;  1  am  rather  for 

saying  that  this  will  do  by  analogy." 

Lawrence,  J.  cr  I  see  no  inconvenience  tbtbe  de- 
fendant in  this  sort  of  general  form  of  declaration,  and 
the  oases  alluded  to  do  not  particularly  apply  to  this 
case.  If  auy  of  the  facts  actually  occurred,  which  are 
stated  ip  the  causes  of  demurrer,  a  plea  might  very 
easily  be  framed  to  meet  the  case.  As  to  the  state- 
ment of  the  situation  of  the  house,  it  is  the  usual  form 
ifi  allege  the  occupation  to  be  of  a  certain  messuage  in 
a  certain  place,  but  if  the  plaintiff  does  state  it  so,  be 
QUist  prove  it  as  laid,  and,  if  the  place  happens  to  be 
in  two  parishes,  he  will  find  some.inconvenience.  lw 
said  by  Air.  Espiuqsse  that  this  action  is  founded  on  its 
locality.  In  tb<^t  case  it  must  be  shewn  to  be  in  a  cer* 
tain  place  ;  but  it  is  no  such  thing.  It  seems,  from  a 
passage  in  Lord  Coke  that  where  there  is  a  lease,  tka 
venue  must  he  laid  where  the  lease  is ;  but  it  does 
not  appear  whether  the  declarations  there  were 
by  the  assignees  of  the  lessor  or  not.  If  they  wen?, 
they' must  have  been  laid  in  the  place  where  *he  1rd4 
lay.  In  the  action  of  debt,  you  must  state  the  entry 
and  occupation  of  the  lessee,  and  anterior  to  the  sta- 
tute C'"*.  II.  it  might  be  necessary  to  try  the  cwso 
in  the  county  where  the  premises,  lay,  but  now  there  is 
PQ  mistrial,  though  the  jury  should  pot  come  out  ofti** 
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tuiraedUte  Ytcbiage.    The  reasoniDg  of  tbosfe  cafes,  %*&. 

therefore,  which  ocenred  anterior  to  that  statute,  can-  —— =• 

hot  apply  to  this  case,  whatever  tnay  be  the  ground  of  ^mi 

thedi ;  and  after  the  cfcse  of  Wilkins  v.  Wingatc,  6  Tetm  ****** 
Rcporls,l  do  not  think  it  can  be  necessary  that  greater 
particularity  should  be  had  in  the  form  of  declaring  in 
debt  than  in  assumpsit  for  use  and  occupation." 

Lk  Blanc,  J.  "  I  should  not  be  inclined  to  make 
any  great  stretch  of  the  formal  rules  of  pleading  in  order 
to  support  a  novel  experiment  of  this  kind  ;  because, 
I  think  it  might  have  been  as  well  to  have  adhered  to 
the  usOal  practice  and  the  old  precedents.  But  wheft 
the  court  got  rid  of  the  particular  form  in  the  case  of 
Strotodv. Rogers  they  held  that  a  general  action  for  use 
and  occupation  iflay  be  brought,  without  laying  a  par- 
ticular place  where  the  tnessuage  is  situate.  But  it  is 
said  that  the  particular  place  was  set  out  in  th&f  case;  yet 
as  the  courtheld  the  declaration  good  in  every  other  re- 
spect, they  would,  no  doubt,  have  held  this  omission  also 
good.  Indeed  when  they  held  that  the  general  action 
for  use  and  occupation  would  lie  in  debt,  1  cannot  see 
why  they  should  require  this  particularity  in  the  declara- 
tion, which  would  enable  the  defendant  to  turn  the  plain" 
tiff  round  upon  fe  particular  circumstance  of  no  im- 
portance." 

Judgment  for  tHE  plaintiff.  ' 

Goodtitlb  ex  dem.  Daniel  ttgainst  Miles. — 
June  27. 

A*  being  seised  of  the  reversion  in  fee  of  land*  at  P.  expectant 
upon  an  estate  for  life  in  himself,  with  remainder  in  tail  to  hie 
daughter**  and  also  *ei*ed  in  fee  of  a  coppice  at  A. ;  devises  sundrp  , 
other  estates  f  and  then  devises  all  other  his  freehold t  copyhold,  and 
kashotd  land*  and  houses,  or  tenements,  which  he  should  be  pos- 
tessed  of  at  his  decease,  and  which  are  not  settled  in  jointure,  on 
his  late  vifet  except  the  coppice  at  A.  trhich  he  wills  shall  always  j# 
3n2 
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totihMs  estate  at  P.  in  the  same  mtotner  as  that  astaH  k  seUkd<H 
one  of  hi*  daughters  in  tail,  remainder  to  another  for  lift,  re* 
,  tnaiuder  to  her  children*  remainder  over,  chargeable  with  on  «• 
nmtjf  to  tlic  saidseconddaughter,  and,  other  charge*.    Held,  thst 
Mxlfs.  the  reversion  did  not  pass  by  this  devise,  it  being  whoBg  foams* 

tent  with  the  object  of  such  a  devise,  and  therefore  not  in  the  orfw- 
tian  of  the  testator. 

T^HIS  action  of  ejectment  was  brought  for  the  recove* 
ry  of  a  messuage  and  lands  in  the  parish  of  Ledbury, 
in  the  county  of  Hereford,  and  was  tried  at  Hereford 
Summer  assizes,  1804,  when  a  verdict  was  found  for  the 
plaintiff  for  three-fourths  of  the  premises,  subject  to 
the. opinion  of  the  court  on  the  following  case. 

By  indentures  of  lease  and  release,  bearing  dike  re- 
spectively the  Island  2d  of  Jpril,  1709,  made  previ- 
ously and  in  order  to  the  marriage  of  John  Morton,  the 
younger,  of  Callow  Hills,  with  Joanna  Charlett,  spin- 
ster,  the  premises  in  question,  with  other  lands,  put 
freehold  and  part  copyhold,*  were  limited  expectant 
on  the  solemnization  of  the  said  then  intended  marriage, 
to  the  use  of  hiln,  the  said  John  Morton,  for  his  life, 
remainder  to  the  use  of  the  said  Joanna  Charlett  for  her 
jointure.  And  from  and  immediately  after  die  decease 
of  the  survivor  of  them,  the  said  John  Morton  sod 
Joanna  Charlett,  then  to  the  use  of  the  heirs  of  tbe 
body  of  the  said  Joanna  Charlett,  by  the  said  Job 
Morton,  lawfully  to  be  begotten,  and'  for  want  or  in 
default  of  such  issue,  then  to  and  for  the  use  and  be- 
hoof of  the  right  heirs  and  assigns  of  the  said  Job* 
Morton  for  ever. 

By  the  same  indenture  of  release,'  a  messuage  and 
lands  therein  particularly  mentioned,  situate  in  the  se- 
veral parishes  of  Pixley  and  Ayllon  in  the  said  county 
of  Hereford,  (of  which  a  coppice,  called  Short  Croft, 


♦  These  lands  originally  came  from  the  settler,  John  Mcr- 
ton.    This  fact  was  added  to  the  case  after  the  argument 
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tad  tfce  soil  thereof,  situate  in  the  said  parish  of  AyU  H  no*. 
tow,1  constituted  part)  were  conveyed  to  the  following  — 
uses,  viz.  as  to  the  whole  (except  the  said  coppice)  JSJhST 
to  the  same  use  as  the  premises  in  question  are 
above  mentioned  to  be  conveyed  and. settled ;  and  as  to 
the  said  coppice,  the  same  expectant  on  the  solemni- 
zation of  the  said  marriage,  was  limited  unto  and  to  tha 
use  of  the  said  John  Morton,  his  heirs  and  assigns  foe 
even  The  said  marriage  took  effect,  and  the  said  Joanna 
died  in  November,  1788,  leaving,  by  her  hu&hand, 
the  said  John  Morton,  who  survived  her,  four  daugh- 
ters and  no  son,  viz.  Judith,  Joanna,  Anna  Marga- 
mttta,  and  Rebecca  Judith.  The  eldest  of  the  said 
daughters  intermarried  with  William  Ski/ nner,  in  th* 
year  1740,  and  by  the  settlement  made  on  this  mar* 
riage,  in  which  the  said  John  Morton,  her  father,  Joined, 
the  reversion  in  fee  of  him  the  said  John  Morton,  of 
and  in  the  undivided  fourth  part,  <or  share  of  which  the 
said  Judith  was  seised  as  tenant  in  tail  in  remainder, 
of  and  in  (inter  alia)  the  premises  in  question  (subject 
to  certain  precedent  estates,  now  expired,)  was  con- 
veyed to  the  use  of  the  said  William  Skytmer,  his  heirs 
and  assigns  for  ever. 

After  making  the  said  settlement,  the  said  Joanna  Mor- 
ton and  Rebecca  Morton,  two  of  the  said  four  daugh- 
ters, died  without  issue,  in  the  life- time  of  their  said 
father,  arid  Anna  Margarctta  intermarried  with  one 
Henry  Jones. 

The  said  John  Morton,  being  seised  of  the  reversion 
in  fee  of  and  in  three  undivided  fourth  parts  of  the 
premises  expectant  on  the  determination  of  the  estate- 
toil  in  remainder,  then  vested  in  his  said  two  surviving 
daughters,  and  being  also  seised  of  and  in  the  following 
hereditaments,  viz.  of  and  in  the  said  coppice  in  the 
parish  of  Ayiton,  and  of  and  in  a  cottage  and  lands 
called  Brokington  in  the  parish  of  Man$ley,  a  messuage, 
farm,  and  lands,  called  Kcfiop,  iu  the  parish  oiAvonbu- 
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#35  ta  the  county  of  J/<?rr/bfrf,  and  of  and  ih  amoietjtf 
a inessliage and  garden, called  Tot0erHlU,\tk  Bromyard 
aTSTJu?  irl  thesaid  coon ty  of  Hereford,  he  the  said  Jdbt  Jfort* 
duly  made  and  executed  bis  last  will  and  testament  in 
writiag,  bearing  date  the  Wth  of  January,  1750>  » 
the  words  following,  that  is  to  say,  after  sewal 
pecuniary  legacies,  one  to  his  daughter,  and  the  rest 
to  the  poor  of  several  parishes  :— 

"  Item,  I  give  to  the  poor  of  the  parish  of  Jtonbvri 
in  the  said  county  of  Hereford,  £0s.  to  be  disposed  of 
by  the  minister  of  the  said  parish  and  the  tenant  of  m; 
estate  as  Kemop.  Item,  I  give  and  devise  td  riiy  daugh* 
ter  Judith  Skynnet,nnd  toherheirs  andassignsforeref, 
all  ttirat  my  cottage,  with  the  lands  thereunto  bekmgiog, 
called  Brokington,  lying  and  being  in  the  parish  of 
Mansfey  aforesaid,  upon  trust  that  she  and  they  sfafl 
yearly  for  ever  buy  four  garments,  two  for  meto,  and 
two  for  women,  of  the  value  of  about  10  or  1*W.  and 
give  the  same  to  the  most  deserving  poor  persons  of 
the  said  parish  ofMamhy,  on  St.  Thomas's  ddy  yearly. 
And  I  further  give  and  devise  unto  my  said  daughter, 
Judith  Skynner,  and  to  the  heirs  of  her  body,  lawfully 
begotten,  or  to  be  begotten,  all  that  mymessuatf 
or  tenement,  farm,  lands,  meadows,  leasows,  and  pas- 
tures, with  the  appurtenances  thereunto  Jielongine. 
called  Kemop,  in  Avimlmry  aforesaid,  charged  and 
chargeable  with  the  payment  of  ^Os.  a  year  to  th*  poor 
of  the  said  parish  of  Jfro/iiwry,and  tothe  poorofthepa- 
fish  of  Mansiey  for*  ever;  and  also  All  that  moiety  or 
half-part  undivided,  of  a  messuage  and  garden  called 
Tower  IliU  in  Bromyard,  in  the  said  county  of  Utn* 
ford,  and  all  other  uiy  freehold,  copy hpldjMMl  leasehold 
lands,  or  houses  and  tenementSjWith  their  and  ererj  ot 
their  appurtenances,  whatsoeveraod  wberesoever,wbich 
I  shall  be  possessed  of  or  any  wise  entitled  unto  at  ihe 
time  of  my  decease,  and  which  are  not  $eitkd  injoi^^ 
on  my  fait  <kur  t^f/r,  (except  the  coppice  at  Jtfte"* 
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which  I  wilUnd  ditect shall  always  go  and beheld  will* 

my  estate  at  Pixlcy,  in  the  same  manner  as  that  estate  is 

^ttled,)  she  rojr  daughter  Judkk  and  the  heirs  of  her  ^JJJJ^ 

body,  paying  out  of  all  the  aforesaid  lao<Js,  unto  hejr 

jiste*,  my  said  daughter,  -Aw«  Margarctta  Jonei,  the 

clear  sum  of  15L  yearly  during  her  oatural  life;  and 

in  case  my  said  daqghter  Judith  shall  happen  to  die, 

tad  leave  no  issue  of  her  body,  then  I  give  and  devis$ 

*U*nd  siagatyr  the  aforesaid  premise*,  with  their  and 

$v^ry  of  their  appurtenances,  to  my  said  daughter 

Jones  for  her  life ;  and  after  her  decease,  then  to  the 

4?hiklorchildren  of  my  said  daughter  Anna  Margaretta 

Jones,  as  shall  be  theo  livings  charged  aad  chargeable 

*s  aforesaid. 

And,  for  w*9l;  of  such  issue,  then  I  give  and  devisp 
the  premises  unto  my  nephew,  Mr.  Fraud*  Morton, 
?t»d  to  his  heirs  and  assigns  for  ever,  charged  and 
changeable  as  aforesaid ;  and  also  paying  thereout  to  his 
brother,  Mr.  John  Morton,  the  sum  of  *1.  Aud  ( 
give  u*d  heqiie^th  all  the  arrears  of  re  at  which  shall 
happen  to  l>e  due  to  me  from  my  tenant  at  Caffow  Bills* 
9t  my  dead),  to  uiy  said  two  daughters ;  and  1  furthef 
give  and  bequeath  unto  ray  saiddaughter  Judith  Skin- 
ner, her  heirs  and  assigns,  all  mortgages  made  to  mo, 
in  fee  or  for  term  of  years,  and  all  and  singular  and 
other  the  rest  and  residue  of  my  goods,  chattels,  am) 
personal  estate  whatsoever  of  what  nature  or  kind  soever 
whiqh  I  shall  be  possessed  of  or  any  ways  entitled  unto 
4t  the  time  of  my  decease,  after  payment  of  my  debts, 
legacies,  and  funeral  expeuces. 

The  estate  <it  Pixley,  and  the  coppice  at  Jylton^ 
mentioned  in  the  said  will,  are  the  same  as  are  men- 
tioned Ln  the  said  settlement  of  the  year  1709.  The 
said  testator,  John  Morton,  died  in  1731,  without 
revoking  or  altering  the  said  will.  The  said  Judith* 
his  eldest  daughter,  survived  her  husband,  the  aforesaid 
/Km.  Skinner,    aud  married  the  lie  mend    William 
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•MS.  Cope  Slopston,  and  died  in  December  1784/wiftoBt 
— «*  ev^r  having  had  issue. 
*.  0ahi*l  The  said  ^wn*  Margaretta,  the  other  daughter  o( 
|JJ|£  the  said  John  Morton,  who  survived  her  said  father, 
outlived  her  said  husband  Henry  Jones,  and  afterward! 
married  Henry  Durbin,  Esq.  and  died  in  October,  1799, 
without  ever  having  had  issue.  Francis  Morton,  the 
nephew  and  devisee  in  remainder  in  the  will  of  the  said 
John  Morton,  died  in  August,  1762,  intestate,  and 
without  issue,  Jeaving  two  brothers,  the  reverend  J<A* 
Morton,  of  Red  Marley,  and  Wm.  Morton,  him  sur- 
viving. The  said  John  Morton,  the  eldest  brother  and 
heir  at  law  of  the  said  Francis  Morton,  died  tatestafc 
And  without  issue,  in  March,  1789,  leaving  tie  said 
William  Morton,  his  only  brother  and  heir  at4aw,htm 
surviving :  the  said  WilHam  Morton  devised  to  tbetewr 
of  tiie  plaintiff,  and  died  on  the  2d  day  of  May,  1804; 
and  on  the  trial,  a  verdict  was  found  for  the  phii**/, 
subject  to  theopinion  of  the  court  of King's  Bench  upon 
this  Question:  Whether  the  reversion  in  fee,  in  three 
undivided  fourth  parts  of  the  premises  in  question  passed 
by  the  will  of  John  Morton,  the  settlor,  or  descended, 
upon  his  death,  to  his  said  two  then  survivingdaugtotSi 
Judith  and  Anna  Margaretta. 

DaunCey,  for  ihe  plaintiff,  in  order  to  shew  rtat 
the  reversion  passed  by  the  residuary  devise  of  "all 
other  the  testator's  freehold  and  copyhold  lantk, 
&c.  which  he  should  be  entitled  unto  at  the  lime 
of  his  decease,  and  which  were  not  settled  ia 
jointure  on  his  wife,"  cited  Cook  v.  Garrard?  HA* 
cot  v.  Willows^  Wheeler  v,  Waldron,%  and  other 
cases.  In  Mornington  v.  Davi%\  it  was  held  that  the 
word  land  signifies  not  merely  the  land  itself,  but  the 

H  ■  '  Mill  * 

•  I  Saunders,  181,     1  Lev.  112, 
+  3  Mod.  223. 
X- Alien,  2d. 
\  Host.  229. 
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fimi  also  in  the  latidt.  In  tfifejr  y.  Hiky,  *wtf*fcf       sm$. 
the  testator  had  no  other  lands  to  past  except  tiw  r«r  ^^^^ 

version  a*4L  that  case  was  denied  to  be  law  in  Chester    d.  Da*ui. 
v.  Chester  ;f  and  in  &ro<fc  v.  R<u3$tH£  a  devise  of  all  ttye 
testator's  lands  out  of  settlement  was  held  to  pas*  the 
reversion  in  fee  of  the  lands  in  settlement. 

Lord  Ellenborough,  C.  J.  u  Those  cases  see* 
clearly  to  establish  that  the  words  lands  out  of  pettier 
ment,  mean  the  (estate  not  comprised  in  the  settlement 
which  is  the  language  of  the  case  of  Chester  v.  Chc$t 

In  Goodtitle  v.  Dowmhire,§  the  principle  was  not  dis- 
puted, and  it  was  said  that  the  language  oi  theresidu* 
ary  clause  would  carry  all  the  interest,  whether  known 
or  unknown  to  the  testator  at  the  time,  provided  he 
did  not  expressly  exclude  some  part  of  it;  and  that 
the  court  in  construing  the  words  of  a  residuary  clause 
would  have  to  consider  not  whether  the  testator  at 
the  time  had  a  particular  estate  in  his  contemplation 
to  pass  it  by  such  clause,  but  whether  he  meant  to  re* 
strain  the  effect  of  the;  words  to  exclude  what  the  law 
would  include  in  them.  In  Freeman  v.  the  Duke'  of 
Chandos,^  where  the  words  all  estates  wheresoever  were 
held  to  pass  a  reversion,  Lord  Mansfield  said  that  as 
the  testator  was  seised  of  the  reversion,  and  could  de- 
vise it  by  his  will,  it  was  only  necessary  to  shew  that  he 
used  words  which  would  pass  it.  Now  here  it  appears 
from  the  use  of  the  words,  '  which  are  not  settled  im 
jointure,9  that  be  knew  he  had  a  power  of  disposing  of 


•  3  Mod.  2*9,    Vtriu  560> 
t  S  P.  W.  63. 
J  2  Vern.  624. 
§  2  Bo* .  and  Pul.  600. 
II  Cowp.  $6*. 
a*.  31.  3o 
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toe  reversion ;  and  the  same  i*  obvious  from,  the  ex- 
ception of  the  coppice." 
d.  dVk,*T        Lawrence,  J.  €€  Id  the  coppice  he  had  more  that 
jCm«*  '    *  reversion  ;  he  had  that  in  possession/' 

Dauncey.  "  But  he  excepts  it  with  reference  to 
the  reversion.  And  as  it  appears  that  alt  the  rest  wa* 
disposed  of,  there  was  nothing  but  this  reversion  which 
could  pass  by  the  residuary  clause.  From  the  silottioi 
of  his  family,  he  had  no  reason  to  think  that  any  of 
his  daughters  would  have  a  family ;  he  expected  there 
would  be  no  grandchild  to  whom  the  estate  would  go, 
he  therefore  disposed  of  it  to  his  brother's  son,  still 
^giving  to  his  daughters  the  estate  in  these  premises. 
As  to  any  argument  which  may  be  urged  frQm  the  ex- 
ception of  the  coppice,  that  circumstance  will  not  go 
to  exclude  the  reversion  from  this  clause  ;  and  an  ex* 
ception  shall  not  go  to  make  void  the  whole  grant,  as 
if  one  has  only  one  close  in  B.  and  he  devises  all  his 
lands  in  B.  except  that  close  by  name,  the  exceptiou 
will  be  void.  As  to  the  words  charged  and  charge- 
able, it  may  be  said  that  the  charges  on  it,  as  referable 
to  this  reversion,  could  not  apply ;  because  the  charge 
forthclifc  of  Mrs,  Jones  must  cease  before  this  rever- 
sion could  vest  in  possession  ;  but  there  is  at  least  one 
charge  of  20l.  per  annum  on  the  estate  at  Cle&wp  w 
perpetuity,  and  reddendo  singula  singulis,  this  difficulty 
may  be  cleared  up.  By  the  residuary  device  of  the 
personalty,  as  well  as  from  the  whole  will,  it  is  clear 
that  the  testator  intended  to  dispose,  by  his  will,  of  all 
that  be  had  in  the  world ;  he  had  given  away  the  par- 
ticular estates  by  name,  and  he  had  nothing  to  dispose 
of  by  the  residuary  clause  excepting  thisf  reversion.  He 
therefore  concluded  that  the  plaintiff  Was  entitled  to 
recover  the  estate  in  question.  '   ' 

Abbott,  contra/6  Theexcqpiioa  applies  not  mere«5 
to  the  estate  which  was  in  settlement,  but  to  the  wlpl* 
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oTibk  lands  comprised  ii)  the  deed  of  •  setitaten  t,  and       fV^ 

all  the  estate  which  the  testator  had  therein,  and  this ■ 

would  be  the  vndenstandiog  of  every  unlettered  person  4,  m*  x  £ t 
upon  reading  the  wiH.-  Otherwise  the  word*  not  set-  m£?wJ 
tied  in  jointure  91%  my  wife  must  have  ho  meaning,  for 
if  the j  are  not  wholly  insensible,  it  is  difficult  to  shew 
that  the  testator  intended  the  reversion  in  those  lands 
to  pass.  The  late  case  does  not  effect  this  construc- 
tion, for  that  was  determined  upon  the  general  effect 
of  the  will,  bat  here  is  apparent  reason  for  the  exclu- 
sion of  the  reversion  from  this  residuary  clause.  It  is 
not  necessary  to  give  a  particular  answer  to  all  the 
cases  which  have  been  cited  except  to  those  which  con- 
tain words  of  exclusion;  and  it  will  be  found  that  all  of 
them  differ  from  this,  as  well  in  the  expressions  of  the 
will  as  in  the  subject  matter  of  the  devise,  and  the  ob- 
jects for  which  the  devise  is  given.  Cook  v.  Gerrard 
is  easily  distinguishable,  and  it  was  obviously  the  inten- 
tion of  the  testator  that  the  reversion  should  pass  in 
order  to  keep  the  estate  in  the  family.  And  in  Strode, 
v.  Lady  Russelt*  there  are  circumstances  which  plainly 
shew  an  intention  to  pass  the  reversion.  Glover  v.  Spend- 
lovc+f  taalso  distinguishable  from  this.  In  all  these 
cases,  the  word  hereditament*  is  used  ;  in  the  report  of 
the  latter  case,  in  Browns  Reports,  that  word  is  omit* 
ted ;  but  m  the  copy  of  the  will  in  the  register's  book 
there  is  the  word  hereditaments,  which  was  referable 
to  the  estate ;  here  all  the  words  are  referable  to  tiie 
land  as  a  description,  and  not  to  the  estate,  except  only  „   ~ 

the  word  tenements,  which  is.  equally  applicable  to  a 
description  of  the  land.  He  also  uses  the  expression, 
'  which  I  shall  be  entitled  unto  at  the  time  of  my  de- 
cease/ from  whence  it  is  clear  that  he  intended  to  past 
only  such  property  as  he  could  convey  a.  beneficial 
interest  in  at  the  time  of  his  decease.    These  words 

m  ;..    >- 

*  2  Vern.  625.  +  4Bro.  337.    . 
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iaqft,  ItliO  .art  Art*  A»  >4  the  former  caies,  merely  the  e*ate 
Co7^7l  wltaMtlerotk  but  which  yerejnot  settled  in  join* 
f  p**!>*  Mure  uppn. nsy  late  dear  wife,  and  ibe  reversion  pas  ex* 
£\TtL  pept#»t  upon.an  estate-tail  to  the  daughters, .where* 
in(the  other  ,cas?s.  there  was  only  aa  estate  for  life. 
And  at>heUupe  of  tbistestator'sdeceasej  as  there  would 
be  two  person?  in  esse  to  take  this  estate,  namely,  the 
two  daughters,  qnd  they  might  bar  the  reversion  by 
suffering  a  recovery,  it  would  be  absolutely*  worth  do* 
thing,  and  the  charges  upon  it  would  be  perfectly  ab« 
surd,  for  the, est  ate  could  never  become  a  fund  for  the 
.pay me*U.*of  them  until  the  charges  themselves  cetsed; 
and  tbe#d*.vise  to  the  daughter  is  equally  absurd, be* 
cause**  he  coqldonly  devise  the  reversion,,  itvoeld 
be,  ^de.  vise  of  an  estate-taU,  which  would  o«vqr  vest 
till  th«5  <tavisee  find,  the  heirs  of  her  body  were  all  dead, 
Although,  therefore,  the  words  would  be  suffickst  to 
comprise  thUre version,  yet  as  it  is  plainly  the  testator'* 
intent  that  it  shpuld  not;  an4,  if  it  h*d  been  fchedaagti* 
ter  could  have  defeated  that  irjtent  altogether  ;  it  mat 
de$ eead  up<Hj  (.be  two  daughters  as  coheiresses  at  law, 
and  ihepUpMifis  not  entitled  to  recover." 

DaUMCct,  in  reply.  "  Itis  not  necessary  to  cootend 
that  these  words  have  no  meaning,  on  the  contrary 
they  are  explanatory  of  the  devise,  and  amount  to 
this:  *  I  do  no*  mean  to  devise  the  estate  which  is  m 
settlement,  because,  over  that  I  have  wpower,  but  all 
that  I  Can  gave  I  mean  to  devise/  As  to'the  absurdity  of 
the  chargey  a*  referable  to  this  reversion;  tikis  it  aot 
the  only1  estate  mentioned,  and  the  charge  must  be  re- 
ferred to  that-  which  it  is -capable '  of  being  applied  to. 
And  the  Objection  aa  to  thepower  of  *barwng  the  devise; 
froqld  be  applicable  ;to  every  '  devise  «f  aft  *ei*Ate-taiJ 
after  an  estate*  toil. V    .       ,-;..- 

The  cornt- took  "some  trme^b  consider  of  thejodg* 
metrti  "which  vras  -this  dwy-derrvered  to  the  farrowing 
effect,  by        .       ' 
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LqrdEx^ENBOROuo-H^G.  J.  After  staling  the  case-       ie06. 
"  The  questieu  reserved  ia  this  case  rests  on  this  <sonsi-      : 
deration,  whether  sufficient  appears  upon  the  face  or    «l  dajuj* 
the  will  to  shew  that  it  was  the  intention  of  the  test*-      £r^ 
tor,  .that  the  general  words  of  this  residuary    devise  , 

should  not  extend  to  the  reversion  of  the  estate  settled 
on  his  marriage ;  for  if  these  words  are  not  restrained, 
they,  of  course,  carry  the  reversion,  and  on  the  other 
hand  if  they  are  restrained,  so  as  to  exclude  the  whole 
of  the  lands  and  not  merely  the  estate  in  settlement,  by 
the  words  of  exception  used,  it  is  clear  they   do  not 
pass  the  reversion.    The  expression, (  and  which  are  •      * 
not  settled  in  jointure  on  my  late  dear  wife'  are  the 
words  which  are  relied  upon  by  the  defendant,  as  eon- 
trpuling  the  generality  of  the  previous  words,  and  we 
think  in  this  case  they  have  thateffect.    On  comparing 
the  provisions  in  the  will  with  those  of  the  settlement,  the 
testator's  intention  may  be  the  more  readily  discoverable. 
By  the  settlement,  the  lands  in  question  were  settled 
on  himself,  the  testator,  for  life \  remainder  to  his  wife 
for  life  ;  remainder  to  the  heirs  of  the  body  of  himself 
and  wife;  with  the  remainder  in  fee  to  his  own  right 
heirs  for  ever,    -At  the  time  of  making  his  will,  his  wife 
W3S  dead,  apd  he  bad  only  two  daughters  alive,  who 
uucjer  the  settlement    bad  an    estate-tail  expeetant 
uppn  his  decease.     Under  these  circumstances,   die 
testator  had  no  interest  in  these  settled  lands  to  he  the 
object  of  the  disposition  under  his  will,  but  subject  to 
this  remainder  in  tail ;  nor  had. he  any  which  bis  witt 
cop  Id  operate  upon,  until  both  bis  daughters  died  with* 
out  issue*    Therefore*  if  the  object  of  the  testator,  by 
this  devise,  was  to  pass  any  interest,  which  should  lake 
effect  during  jbip  daughters'  lives,  it  would  be  impossU 
bte ;  and  the  testator  could  hardly  have  made  a  will  wfatck 
in  tfre  pfurtipulpr  case  which  he  has  mentioned,  be  knew 
could  have  no  effect*    He  intended  clearly  to  give  hi* 
daughter  Judith  an  estate-tail ;  but  such  an  estate  be 
could  not  carve  out  of  the  reversion,  for  so  long  as  she 
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lived  she  must  have  had  a  prior  estate  to  prevent  it 
from  taking  effect,  and  when  that  impossibility  of  pac- 
ing under  the  will  ceased,  as  to  this  estate,  she  and  all 
those  who  were  to  take  under  this  devise  woafd  k 
extinct,  inasmuch  as  the  devise  to  his  daughter  Ju- 
dith would  be  a  devise  in  tail  general  of  that  estate 
which  she  had  already  under  the  settlement.  The  de- 
vise to  Anna  Margaretta  Jones  would  be  an  estate  for 
life,  remainder  for  lives  to  her  children  living  at  her 
decease,  to  vest  only  after  the  death  of  herself  and  all 
toer  children.  That  the  testator  recognized  the  settle- 
ment at  the  time  of  his  will  is  clear,  and  it  is  impossible 
to  suppose  that  he  could  have  intended  what  is  now 
contended  for  the  lessor  of  the  plaintiff,  for  fttrtrold 
amount  to  this,  that  intending  to  devise  the  reversion,  he 
Would  make  previous  limitations  of  it,  which  dbfatf  not 
take  place.  He  had  by  his  will  given  an  esblMait, 
and  therefore  could  not  be  ignorant  of  such  aa  estate. 
But  it  is  said  thatif  this  is  excluded  from  thrfeAluart 
clause,  and  this  reversion  does  not  pass  by  the  wilt, 
there  16  nothing  on  which  this  general  clause  can  ope- 
rate, for  he  bad  divided  all  the  rest  of  his  estate 
amongst  the  objects  of  his  bounty ;  but  it  doe*  not  ap- 
pear whether  he  bad  or  had  not.  If  be  hatf*  not  efen,R 
h  more  probable  that  he  should  havein tended  iototm- 
dtice  these  words  out  of  caution  to  comprehend  »& 
estate^  not  expressly  mentioned,  as  he  thought  be  might 
have  omitted,  than  to  suppose  that  the  land  hi  the  set- 
tlement should  be  the  subject  of  a  device  Wre  this  wfcieh 
is  wholly  inconsistent  with  the  nature  of  it;  He 
might  suppose,  as  he  mentions  copyhold  and  ieasehoM 
lands,  that  it  might  apply  to  such  lands  if  he  should 
have  any  at  his  decease,  or  if  neither  of  them,'  that  it 
ttoighttakein  those  things  which  he  had  ndt  properly 
devised  before,  in  the  fcase  in  2  Bus.  and  P*L  619, 
flisi  one  of  the  reasons  given  ior  the  construction  there 
made  of  the  will  in  that  case,  is  the  absurdity  to  follow 
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from  the  contrary  interpretation  ;  and  this  argument  1905. 
in  the  present  case  is  so  conclusive  as  to  make  it  mine*  _  - 
cessary  to  seek  any  confirmation  from  the  exception  of  d.DAvin. 
the  coppice  at  Jj/lton,  which  he  directs  should  always , 
ga  and  be  held  with  his  estate  at  Pixley  in  the  same 
manner  as  that  estate  is  settled ;  bat  it  may  be  ob- 
served-that  theargumenton  the  intention  of  the  testator 
pot  to  die  intestate  is  not  well  founde/l,  for  the  effect  of 
this  exception  as  to  the  coppice  at  Jylton  is  to  make 
bis  daughters  tenants  in  tail  of  that,  and  to  leave  the  re- 
version to  go  to  his  right  heirs,  as  would  be  the  case  as  to 
the  lands  included  in  the  settlement.  It  is  not  neces- 
sary to  go  into  the  cases,  because  the  general  doctrine 
janotin  dispute.  Supposing  the  words  to  be  insuffici- 
ent pf  themselves  to  exclude  the  reversion,  yet  taking 
#t  the  same  time  into  consideration  the  limitations  in 
the  settlement,  the  words  in  the  will  referring  to  the  set- 
tlement, must  be  taken  as  restrictive  of  the  operation  of 
the  former  general  words ;  and  it  is  merely  a  question 
of  intention.  It  may  be  observed  also  that  this  case 
differs  from  all  those  which  have  been  cited,  except 
that  of  Glover  v.  SptndlQVtK  In  all  the  other  case^ 
-the  irorjfc  were  more  descriptive  of  the  residuary  inter- 
est in  the  devisor  which  he  had  power  to  dispose  of. 
In  this  cose  the  words  '  and  which  are  not  settled  ip 
jointure  on  my  late  dear  wife/  are  not  properly  descrip- 
tive qf  the  reversion,  but  of  ibe  subject  of  the  settle- 
men  t,, and  there  seems  ground  therefore  to  suppose  that 
they  ar$  intended  ,to  be  descriptive  of  the  lands  rather 
tbfuj  ofibp  interest  of  the  testator.  Tp  have  made  this 
mpce  lifcp  tbe  qas^  of  Glover  y.  Spaidlove,  it  should 
Jb&sebeep  f  not  settled  in  jointure  on  my  late  wifeand  her 
children.'  .  It  js  not  necessary  to  say  more,  than  that, 
uppnthe  fair  ejfecjt  0/  the  words*  independently  of  the 
other  .circumsMQces  of  the  case,  the  intention  of  the 
j^tatorwitf  pojt'ipjuacbide  th;s  estate  in  his  re*idu*gr 
lieviap."       .  ;  t. 

Jl*GMS*T  forth*  »EF£*OA2*T, 
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Siffkin  and  Fbize  assignees  of  Robert  Brown,  baai- 

rupt>  ugaimt  Wray- — <May  17. 

4.  a  bankrupt  ty  B.  his  agenA,  purchase*  corn  abroad*  and  awg» 

to  such  agent  a  credit  on  C.  a  merchant  abroad*  and  aba  0*  B.  1 

merchant  in  London,  allowing  B.  a  commission.    C.  skipped  w* 

for  A.  and  took  bills  on  A.  B.  and  JO.  severally  j or  aliquot  parts ./ 

the  amount  ,  according  to  the  order  of  A. ;  and  also  shipped  iter 

corn,  and  drew  other  bills,  and  sent  the  documents  to  B.    I*  &* 

bills  of  lading  C  appeared  to  be  the  shipper.  B.  transmitted  tkx 

mVs  qf  lading  unindorsed  to  A.  and  debited  him  with  &e  amount  tf 

ike  biffs  drawn.  The  bills  drawn  by  C.  were  dishonoured.  A.  cm- 

mittedan  act  of  bankruptcy  and  then  received  the  sWssfmus* 

h;e.  and  agreed  to  ghe  up  the  corn,  b;e.  to  E.  the  general  agist** 

S.  fit  London.    Held,  that  E.  could  not  retain  it  am  mgumtt  tke 

assignees  of  A. 

'THIS  was  an  action  of  trover,  for  a  quantity  of  wheal, 

to  which  the  defendant  pleaded  the  general  ime- 

At  the  trial  of  this  cause  before  Lord  Ellbkborotch, 

at  the  sitting  after  Trinity  term,  1804,  a   verdict  wa 

found  for  the  plaintiff,  for  the  sum  of  8431.  9s.  7i 

•object  to  the  opinion  of  the  court,  on  the  following 

case. 

Robert  Brown,  the  bankrupt,  committed  an  act  of 
bankruptcy  on  the  2d  of  September,  1801,  upon  which 
a  commission,  dated  the  5th  of  October  following,  to 
issued,  and  he  was,  afterwards,  duly  declared  a  tank 
rupt,  artd  the  plaintiffs  were  choseti  his  assignees,  and 
an  assignment  was  duly  executed  to  them  by  the  com- 
missioners. The  bankrupt  for  some  time  antecedent 
to  the  month  of  September,  1801,  carried  on  tfee  busi- 
ness of  a  merchant  in  the  cit)'  of  London,  by  importing 
Corn  and  other  merchandize  from  Dantzic  and  other 
places  on  the  continent. 

Johrl  Dciderick  Fritxing,  of  Hamburgh,  was  fbc 
agent  of  the  bankrupt  there,  and"  the  person  opon 
Whom  the  bankrupt  occasionally  assigned  a  credit  with 
Dubois  and  Co.  of  Dantzic,  for  merchandize  purcbas- 
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ed  tyr  them,  for  him  on    the  continent,  allowing  him        isos. 

the  usual  mercantile  commission  upon  such"  trans-      s^TT* 

actions  as  passed  through  his  hands.  J*T*ut7 

Messrs.  Robert  and  John  Wilton,  of  the  city  of  Lon- 
don, were  the  corn-factors  of  the  bankrupt,  and  he,  on. 
ordering  purchases  of  corn,  frequently  assigned  a  cre- 
dit on  them.  In  the  month  of  July,  1801,  the  bank- 
rupt g*ve  an  order  to  Dubois  and  Co.  to  ship  for  him 
300  lasts  of  wheat,  in  addition  to  200,  then  already 
ordered  and  shipped,  find  to  value  for  the  same  in  the 
usual  way,  viz.  one-third  on  the  bankrupt,  one-third 
oo  Fritting f  and  one-third  on  Wilton*,  or,  if  more  con- 
venenata  Dittos*  and  Co.  one-half  on  the  bankrupt,  and 
one-half  on  Fritting,  and  to  forward  the  shipping 
documents  to  the  bankrupt  through  Fritting.  In  pur- 
suance of  this  order,  Messrs.  Dwioj'sandCo.  did  procure 
102  lasts  of  wheat,  and  no  more  on  the  account  and  risk 
of  the  bankrupt,  and  shortly  afterwards,  shipped  at 
Dantiic  74  lasts  thereof,  per  the  Aurora,  18  lasts  per 
Iht  Die  Froke  Ge*ehchaft,*vi&  100  lasts  per  the  Ductus* 
in  part  of  the  200  lasts  so  ordered,  as  fresh  purchases ; 
and  on  the  18th  of  August,  I  SOI,  they  wrote  a  letter 
to  the  bankrupt  advising  him  of  their  having  so  done, 
and  having  in  consequence  drawn  the  after  mentioned 
bills  on  Fritting  and  Messrs.  Wilsons  respectively,  and 
having  forwarded  the  ship  documents  of  the  two  last 
mentioned  shipments  to  Frjtzing,  to  the  further  dispo- 
sition of  the  bankrupt. 

On  eooouot  of  these  fresh  purchases,  Messrs,  Duboit 
and  Cfe  Oft  the  34th  of  August  1801,  drew  hil]?  of  ex- 
change on  the  bankrupt,  to  the  amount  of  10001.  ster- 
ling, which  he  accepted,  but  did  not  pay.  On  the  l?th 
of  AuguU,  they  drew  a  bill  on  Messrs.  Robert  and  Jotit 
Wilson,*  for  106^:20  Dantzic  money,  equal  to  50(4. 
Ceding  money,  which  last  mentioned  bill  was  not  ac- 
cepted^ and  theft  on  the  same  day,  drew  bills  on  Mr. 
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1805.       Fritting,  for  £3932:4  Dantzic  money,  equal  to  4,808l, 

g  8,  Hamburgh  money,  in  sterling,  11361.  4s.  Sd.which 

tenut       were  accepted.  The  invoice  price  of  the  wheat,  per  the  two 

WaL4T*       ships  Die  Froke,Ge$el$cJwjh and  Di/*A«s>wasl4O0f.  ster? 

Jing  or  thereabouts,  the  parcel  of  wheat  per  the  Aurora 

was  stopped  in  transitu,  by  Dubois  and  Co.On  the  same 

18th  of  August,   1801,  Dubois  and   Co.  transmitted 

to  Fritzing  the  last  mentioned  letter  of  that  date,  Written 

to  the  bankrupt,  two  bills  of  lading  indorsed  in  blank 

q{  the  two  parcels  of  wheat  per  the  Gesehchaft  and 

Duchess,  in  a  German  letter  of  which  the  following  is 

4  translation : 

Dantrlc,  18tfc  of  Aogwl,  t«l. 
Jf*.  JOnif  DEID.  FRITZING,  AT  HAM*ftO*« 

"  Sit,  In  answer  to  your  two  most  esteemed  tavountf  tta 
fist  and  28th  «/r\  which  wc  duly  received,  we  pas*  the  teaor 
thereof  in  silence,  as  we  agree  wc  have  laden  for  account  for 
ear  mutual  friend,  Mr.  Robert  Brown  of  London,  IS  la*U 
of  wheat,  in  367  sacks,  and  seven  deckers  of  matU,  on  board 
th^Konigsberg  thip,  called  the  I  yoke  Gtsthekajt%  whereof 
Martin  Kidder  is  master ;  10  lasts  of  ditto,  in  200  sacks  and 
three  Dickers  of  matts,on  board  the  ship  Duchess  of  Barkfo, 

.  whereof  Jawm  Barr,  is- master ;  and  whereof  you  will  find  in- 
ventories, and  hills  of  lading  here  inclosed  at  your  senricr, 
against  which ,however,we  request  you  will  he  pleased,promptiy 
upon  presentation,  to  honour  our  drafts  of  this  day  for 

<  $%  R",  1 000  a  10  a— D.  Order,  I.T.  and  A.  I.  Mallfaey  JtCo, 

\  Elliot  and  Co, 

Geo.  Jennings  *n&  Co- 
Fraata  Gottenbujg  and  Co. 
Johaan  Gqssn  WidaptMLSoo. 
CorneluisVaa  Ahaon4&Co, 


Aad.to  account  respecting,  the  same  with  our  said  friend  ia 
Lo?ido9* ..  .  Dubois  akd Co" 

The  bills  of  ladirnyare  in  the  usual '  form,  both  de- 
scribing that  Da  Bois  and  Co.  were  the  shippers,  ao4 
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that  tlje  whe*t  ptr  the  Geselschaft  was  to  be  delivered        ibo5. 
to  Messes.  J.  H.  Dubois  and  Co.  or  order,  tod  the      stmn 
Meat,p<rr  tbe  Duchess,  unto  order  or  assign*.    Mn      «Lm*' 
Fritziag  wrote  a  letter  on  the  €5th  of  August ;  1801; 
to  Mr.  Brown,  of  which   the  following  is  an  extract: 
"  Inclosed  I  transmit  your  letter  from  Melsrs:  Dubois 
and  Co.  Messrs.  Dubois  and   Co.  inform  lnfe  that  the 
bill  of  lading  of  18  lasts  of  wheat  in  367  bogs',  D.  and 
seven  bundles  df  malts,  per  the  Ftokt  Geselschaft,  Cap- 
tain Martin  Bidder,  and  df  the  parcel  of  wheat  per 
the  Duchess  Captain  James  Barr,  from  Burcklet/,  shall 
be  forwarded  next  post,  as  the  captain  had  tiot  sent 
then*  before  departure  of  the  mail.     I  now  debit  your 
account   for  Barico  for  4303,8.    in  Dubois  and  Co. 
draftSythe  18th  of  August,  ten  tveek3  date,  which  are 
trader  acceptance  and  of  which  please  make  due  no- 
tice.*9   M  r.  Fritting,  in  a  letter  of  the  98th  of  August, 
1801,  transmitted  to  the  bankrupt  the  two  bills  of  lad- 
ing, without  indorsing  them,  and  also  the  letter  from 
Dubois  and  Co.  to  the  bankrupt  of  the  13th  August, 
1801,  and  which  corresponded  with  the  statement  in 
frltzihg*  letter  to  Brown  of  the  25th  of  Uf at  month. 
The  bankrupt  received  Mr.  Frttzing's  letler,  the  bills 
of  ladings  and  Dubois*  letter  on  the  7th  of  September 
180),  being  five  days  after  an  act  of  bankruptcy  com- 
mitted by  him.    The  Frokc  tietel&chaft  arrived  in  the 
port  of  London  on  the  28th  September,  1SQ1,  and  the 
Duchess  on  the  2d  October  following.The  bills  so  drawn 
by  Dubois  and  Co.  op  tlfe  bankrupt  for  ,10001.  ster4 
ling;  on  /.  *ful  RiWilson  for  5001.  and  on.  Fritting  for 
4308,8  banco,  where  dishonoured,  and  returned  to  Du- 
bois Md  Cot  and  Dubai*  and  Co.  have  retired  or  ta- 
ken up  ^e,**  bole  of  them.   The  defendant  wtytbe  ge- 
neral agent  id  this  kingdom  of  Mr.Fritxing;  and  the 
bankrupt  on  the  7th  September,  1801,  delivered  to  the 
v  4ju%ulani  the  bills  of  lading  of  the  two  parcels  of  wh$ at 
(jter  fat  Die  GaeUchaft  aud  Duchesi,  on  hil  giviugtad 
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1805-       undertaking  in  writing,  of  which  the  following  ®  a 
copy. 

"  MR.  ROBERT  BROWN R,  LONftO*. 
'•Dear  Sir,  I  hereby  acknowledge  to  have  received  bflb 
from  you— two  bills  of  lading,  via.  10  lasts  of  wheat,  ia  300 
hags  per  the  ship  Duchess,  Captain  James  Barr9  1$  lasts  df 
%bcat  in  367  bags  per  Die  Froke  GesefscAqft,  Captain  Mar- 
tin Kidder^  shipped  by  Dubois  and  Ca.  in  Dtetzk,  which 
I  will  receive  on  arrival,  and  dispose  of  to  the  best  advan- 
tage *  the  nett  proceeds  of  wMch  two  parcels  of  wheat  shall 
be  exclusively  applied  to  the  discharge  of  such  bills  as  have 
.been  drawn  against  them.  A*  Writ* 

The  defendant  obtained  the  ptisseWion  of  the  wheat, 
and  sold  the  same;  the  nett  proceeds  whereof  amount- 
ed to  the  sum  of  6431.  5s.  7d.  which  the  defendant  has 
paid  into  the  bank  in  the  name  of  the  accountant  ge- 

•  iieral  in  a  cause  in  Chancery,  to  which  the  plaintiftzdd 

•  defendant  in  this  cause,  and  Dubois  with  the  curators 
1  of  Frit  zing's  estate  are  respectively  parties,  to  abide  the 

verdict  in  this  cause,  and   the  Lord  Chancellor's  de- 
cree thereon.    This  action  was  commenced  the  6th  of 
February,  1802.  On  the  1 9th  of  March,  180*,  Messrs. 
4  Dubois  and  Co.  did  by  letter  approve  of  the  above 
'named  defendant  having  obtained  the  possession  of  the 

•  two  bills  of  lading,  per  the  Duchess  and  Gesehchoft,  and 
'also  of  the  wheat,  which  is  the  subject  of  this  action, 

-  and  did  claim  the  proceeds  arising  from  the  sale  of  the 
"  wheat. 

John  Deiderick  Fritzinghns  become  a  bankrupt  ac- 
cording to  the  laws  and  regulations  of  the  City  of 
Hamburgh;  and  Joseph  Pitcairn  and  John  Henry 
Ludendorff  of  Hamburgh,  merchants,  have  been  -ap- 
pointed  his  assignees  or  curators;  and,  as  such  fob-fen**, 

-  claim  the  proceeds  of  the  said  two  parcels  6fWbeal.: 
Thebankrtipt,  at  and  from  the  time  of  shipping' the 

two  parcels  of  Wheal  was  and  now  is  indebted,  both'** 
1  Dubois,  nhd  Co.  and  to  Frhxing,  hr  a  greater  storbf 
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inoney  than  the  invoice  price  of  the  wheat.  The  x*o& 
question  for  the  opinion  of  the  Court  is,  whethefr  the  sTrmi 
plaintiffs  are  entitled  to  recover:  if  the  court  should  be  of       **»■*«« 

•    •  *  "W*ii» 

opinion  that  they  are  entitled  to*  recover,  the  verdict 
to  t land ;  if  not,  then  a  verdict  to  be  entered  for  the 
defendant. 

Scarlett,  for  the  plaintiff.  "  This  case  differs  from 
"that  of  Atkins  v.  Harwich,*  inasmuch  as  in  that  case 
•the.goods  were  returned  by  the  bankrupt  before  the  act 
of  bankruptcy,  and  in  fact  were  never  actually  receiv- 
ed   by  hun;  for  before  he  became    a  bankrupt  he 
waved  the  acceptance  of  them.    That  case  only  tends 
to  decide  that  where  a  man  finds  himself  unable  to  pay 
for  goods,  he  may  renounce  the  acceptance  of  them  ; 
x  but  when  he  becomes  a  bankrupt,  he  cannot  part  with 
'  them.     Nor  could  he  detain  them  for  the  benefit  of  any 
other  person.       Here  the  only   persons   who  could 
-  claim  the  goods  were  the  assignees  in  right  of  the  bank- 
•  rupt,  and  the  person  who  was  at  liberty  to  stop  them 
in  transitu.    But  as  Fritting  himself  could  not  have 
stopped  the  goods,  so  neither  could  his  agent:  Fritz- 
tag  was  only  the  agent  of  the  bankrupt,  and  there  is 
no  case  where  one  who  is  merely  ageut  for  the  bank- 
rupt can  be  entitled  to  stop  in  transitu.  In  Cox  v.Har- 
den^%  the  person  who  stopped  was  considered  in  the 
place  of  the  original  purchaser,  and  was  a  consignor. 
Wray,  the  defendant,  can  only  receive  them  for  those 
who  are  entitled,  or  as  a  mere  volunteer.'9 

Mareyaj,  oontra,  endeavoured  first  to  consider 
it  as  a  stoppage  in  transitu  by  Wray  ;  and  then,  if 
the  right  of  stoppage  in  transitu  was  confined  only  to 
the  consignor,  he  contended  that  Fritzing  was  the 
same  as  a.  consignor. 

'  Lord  Ellkkbokouom*  C.  J.    said  "  If  you  are  to 

•  1  Strange,  }65.    4  Burr.  2239. 
f  SmiiV*  Reports,  M.  44  Gto  III.  .  * 
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go  into  the  consideration  of  the  cases  ia  equity,  «a 
yon  shew  any  case  in  which  an  ageqiibrth?&bipp« 
can  stop  in  transitu  fax  the  purpose  of  Uluog  op  securi- 
ties.   . 

And  afterwards, f  he  court  held  that  thete  nt» 
stoppage  in  transitu,  nor  any  agreement  fof  it  in  the 
course  of  the  dealing  between  the  parties ;  but  that 
the  goods  were  given  up  by  the  bankrupt  upon  a  co»» 
promise  between  him  and  the  defendant  as  the  ago* 
of  the  parties,  after  the  bankruptcy. 

Postea  to  the  defendant* 


OkLlVAMT. 


M'FADZEtf  against  Olmvart. — May  17. 

•*»  actumfor  criminal  convention  with  the  nffe  6f  the  f lantiff  ft 

r     mn  action  upon  the  catc,  and  the  proper  plea  is  not  go2tf  wft* 

Mir  year *. 

HTHE  plaintiff  declared  in  the  nsnal  form  against  tte 
defendant  for  assault  on  and  criminal  conversatka 
with  his  wife,  to  which  the  defendant  pleaded  notguiSh 
and,  also,  the  statute  of  limitations  actionem  «wi,  !*• 
cause  the  defendant  was  not  guilty  within  six  yean. 
To  this  the  plaintiff  demurred,  and  there  was  ajo'mte 
in  demurrer. 

Woo  d,  for  the  plaintiff.  "  This  caqe  is  not  wiuS« 
the  statute  of  limitations,  or  if  it  is,  the  proper  pk** 
actio  non  accrevit  instead  of  not  guilty,  within  six 
years.  This  is  a  peculiar  action  of  trespass  founded  oi 
the  consequential  damages  to  the  h  asba&tk,  The  vonb 
of  the  statute  are,  "  all  actions  of  trespass  quart  da* 
sum  fregit,  all  actions  of  trespass,  &c.  all  actioosc/ 
account,  and  upon  the  cfcse ;— and  all  actions  of  As»  A 
menace,  battery,  wounding,  and  imprisonment,  or**J 
of  them,  shall  be  commenced  wrthm  the  time  of  i»* 
*  atlon  "hereafter  expressed,  that  is  to  say, the  said  actisei 
upon  the  case,  other  than  for  slander/  and  the  said  *• 
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tions  of  account,  and  the  surd  actions  for  trespass,  debt, 
Retinae  and  replevin,  ybr  goods  or  cattle,  and  the  said 
action  off  respites,  quart  clausumfregit,within  six  years 
next  after  the  cause  of  such  action/  These  words  fr«* 
pass  for  goods,  or  cattle,  and  trespass  quart  clausum 
f regit,  therefore,  do  not  include  the  present  case.-r* 
Then  follows  another  clause,  limiting  the  said  actions 
of  trespass,  of  assault  and  battery,  wounding,  or  im~ 
prisonment,  or  any  of  them,within  four  years  next  after 
the  cause  of  action  accrued."  21  Jac.  I.  c.  16.  $  3. 

And  be  endeavoured  to  shew  froin  the  cases  of 
Batchcllor  v.  Bigg,*  Browne  v.  Gibbons, ^  and  Milburt) 
v.  Rtade,X  that  this  was  not  an  action  of  trespass  and 
assault, 

Scarlett,  contfiL  was  stopped  by  the  court, 

Lord  Ellenborouvh,  C.  J.  "  It  strikes  me  that 
the  action  accrues  the  moment  the  adultery  is  com* 
mttted, whether  the  husband  knows  of  the  stuprationof 
his  wife  or  not ;  for  it  would  be  strange  to  say  in  this  case 
that  he  wholosesthat,  not  knowing  what  he's  lost,  has 
suffered  no  loss  at  all ;  and  the  case  of  Saycr  v.  Cooke%  is 
express  to  that  point  As  to  the  last  objection,  it  cannot 
apply.  The  next  question  is,  whether  it  is  an  action  on 
the  case,  or  an  action  of  assault,  An  action  of  assault, 
jt  is  said,  most  be  an  action  of  assault  on  the  person, 
and  would  survive  to  the  wife  ;  but  here  is  nothing  in 
the?  action  of  that  kind :  the  gist  of  it  is  the  conse-p 
qtiential  injury  to  the  husband  alone,  and  there  arf 
cases  in  which  it  has  been  decided  to  be  an  action 
upon  the  case,  and  it  must  fall  therefore  within  the 
first  clause. .  If  indeed  the  question  were  nicely  bal- 

'ym    It'll     tl I  ■  1' ■  ■■  " 

-  *      »  2  Bluck.  854.     3  Will.  319. 

*i  *t  1&AK306. 

*  ::     '      $  3  Wilton,  314.  see  also  2  Barnarduton,  10$, 
.*$.*«.  Wife  4&    £Barr.753t 
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tea*       aoced,  at  towhefberthelimtUtitfD.ttwM^^^ 
^^  aixyeaxs  or  four  years,  then,  this  being  onlf  a  geaod 

wnat  demurrer,  the  plea  would  be.  good,  f  do  art  Into* 
guaw***.  what  might,  have  been  my  opiuion  on  the  caat.  for- 
merly, if  it  had  not  been  decided  th*tthi*ii  an.acuoa 
upoo  the  case ;  hut.as  it  haabefnjdetrnninedaiid  apoB 
argument,  I  do  not  think  it  necessary  to  disturb  die 
decisions,  and  I  remember  pleading  the  statute  of  li- 
mitations myself  in  bar  to  an  action  for  adultery  where 
it  was  successful,  though  i  will  not  now-  revive  the  me- 
mory of  an  unfortunate  case  by  mentioning  the  name. 
But  whether  six  or  four  years,  the  bar  here  applies, 
for  if  be  was  not  guilty  within  six  years,  it  is  plea/be 
could  not  be  guilty  within  four  years." 

Lawrence,  J.  "  It  would  be  going  a  great-deal  too 
far  to  nay  that  this  is  an  action  to  which  thereto  be 
Ao  Rmitation  ;  for  after  a  length  of  time  there  'aright 
be  no  means  of  defence  to  the  defendant,  and  a  Conspi- 
racy might  be  carried  on  against  bifci  mtitt  success- 
ftilly  by  the  hnsband  and  vtife.  On  the  question  whe- 
ther the  limitation  is  within  six  or/our  years,!  batei 
hote  of  the  late  Mr.  Justice  Bullkr  upon  the  paper 
books,  in  a  case  which  occurred  in  this  court,  Porker 
v.  Ironsides,  which  appears  decisive.  The  declaittios 
was  for  debauching  the  daughter  bfihe  pl&fotif, Mdal 
divers  days  and  times,  and  the  ease  isindorsad  "Oood, 
for  this  is  an  action  upon  the  case ;  aHUr  if  it  had  bees 
an  action  of  trespass."  And  within  the  book  h  this  *• 
tnorandum  :  '  This  is  an  action  Upon  the  caae,  and 
hot  of  trespass,  therefore  divers  ddys  is  proper,  and  tks 
proper  plea  on  the  statute  of  limitations  k  not  gaBtf 
within  six  years,  and  leave  was  given  to  withdtawtk 
demurrer  upon  the  payment  of  costs.9  The  aeries  af 
assault  and  battery  for  an  assault  on  the  wHe  is  very 
distinct  from  this  action;  for  there  the  husband  u 
onfy  named  for  conformity  ;  <he  injury  is  done  to  the 
wife,  and  the  action  wiU  survive  to  her :  btft  in  tint 
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ewe  fare  can  be  bt>  sxtrri  ver  to  the  wife,  because  afar      U0», 
has  no  tVy*ry  to  complain  of*  the  action  ntceasarily  m^^ 
implying  the  consent."  -  .         '     o£S£»* 

LaBuvd,  J*  "  This  most  be  considered  *ftktr  as  «*  •*• 
aoactiooMithe  cue  or  of  trespass,  end  I  ibisk  wcere 
labouring*  *ery  peculiar  distinction  indeed,  to  my 
that  ttia  not  en  action  upon  the  ease,  nor  oa  actio*  of 
treipass  which  falls  within  the  expre&s  words  of  tb* 
act  of  parliament. 

•    Lt&VB  TO  AKBNB  C1VBN  TO  THE  Ft*  J  NTH*. 

Eytoh  against  Bbattie.— May  27  • 

J7***  tAr  pbtatftf  A«*  tefta*  «  #it%iiwi**#  ^f,  «n#  ftiiMtefctf  **•* 
ce*ding$onikebs#bondfkeio  prevented  from  praceedtnig  M  thef 
original  action.  &  therefore*  ike  bail  being  fixea\%  ana*  ouch  pro* 
ceding*  being  kad^  the  defendant  upon  having  put  in  bail  aboven 
*&!**  to  *Uu  proceeding*  upon  the  bail-bond  on  payment  qfcoHt* 
eaibtfore  ike  expiration  of  the  rule  w\  ffeptaintUF  ha*  loot  4 
lri*l%  ho  U  entitled  to  have  ike  bail-bond  etand  of  a  eeeurity ;  for 
&e  ruiemnb  a  further  eta*  of proceeding*  and  the  lou  of  a  trial 

wee  not  occasioned  by  hi*  belief. 

* 

jHISwasa  rule  to  shew  cause  why  the  proceedings 
opou  thebailrbond  should  not  be  stayed,  upon  pay- 
ment of  costa.  The  state  of  the  proceedings  was  as  Bsatti* 
fellows;— The  defendant  was  arrested  on  a  latitat ,  re- 
turnable on  Wednesday  next  after  15  days  of  Easier, 
being  the  1st  of  May,  1805.  The  plaintiff,  look  an  aa- 
wgqment  on  the  bail-bond,  on  the  first  day  of  May, 
and  tied  out  writs  against  the  defendant  and  his  bail. 
The  Attendant  put  in  bail  upon  the  7  th  in  the  evening, 
aadnotice  thereof  waa  served  on  the  plaintiff's  attorney.  • 
The  neat  day  being,  the  8th  of  May  the  defendant  suN 
rendered  in  discharge  of  bis  bail.*  Notice  of  render  waa 
j-u    ■     j   i  "  '      " 

*  fa** Jar  appeal*  on  the  affidavit  of  the  plaintiff' t  attor* 
Bey;  dm  trtst  at  the  statement  is  taken  from  the  note*  of  Mr. 
Uvaa.na&is.  brief..  „ 

*0.31.  3  2 
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t«*r  wfred  on  thtplamtifs  attorney  on  the  gib,  uritt* 
rule  n«*  was  obtained  do  the  11th  to  abew  cause  in 
four  days  which  would  be  ou  the  loth* 

Lawes,  fbrthe  plaintiff  now  shewed  can*,  ad 
4M«e«d*d  that  as  the  plaintiff 'had  lost  a  trial,  be  wa» 
emitted  to  wtain  the  security  of  the  bail-bond,  al- 
though the  proceedings  should  be  set  aside  upon  paj- 
tfttnt  of  costs.  That  having  obtained  an  assignment 
of  the  bail-bond,  be  could  not  proceed  in  the  original 
afttitift  immediately  upon  the  notice  of  render,  and 
could  not  go  to  trial  at  the  last  sittings  within  the  term, 
much  less  could  he -proceed  after  the  rale  *id  obtained, 
wiuch-  operated  as  a  stay  of  proceedings  until  the  15thr 
or  the  Jfltfa. 

_  Espinasse,  contri,  u  If  the  plaintiff  is  entitled  to 
have  the  bail-bond  stand  as  a  security  in  this  case.it 
inusi  invariably  happen  that  every  plaintiff  will  fee  en- 
titled to  it,  upon  a  writ  returnable  on  the  first  return  of 
Easter  term,  but,  in  fact,  if  the  plaintiff  has.  lost  s 
trial  within  the  term,  he  has  done  so  by  his  owp  neg- 
ligence, for  he  might  have  proceeded  in  the  original 
action  immediately  upon  the  render,  as  the  original 
action,  and  the  action  upon  the  bail-bond  are  two  dis- 
tinct and  independant  suits  and  causes  of  action.  The 
plaintiff  isUierefore  not  entitled  to  have  the  Vail -bond 
stand  as. a'seourity. 

,  Lawks,  in  repfy.  "  .Whcp  the  plaintiff  \&a  take* 
ahassigafeent  of  the  bail-bond,  be.  can  no  long?*  pn* 
ceedin  the  original  .action,  while  he  retains  hisrigbt 
toaneon  the  bailtbpnd.  Upon  the  notice;  of  reader, 
therefore,  he  could  not  proceed  against  the  dtfendfirt 
m  the  original  cause,  without  discontinuing  or. giving 
np-hts-cost »  » the-  ectioa-again9t  the  bail  and  the  <fc- 
/cat/ajrfupon'the  bail-bond.;  which  he  could  not  be  re- 
quired to  do  as  he  is  entitled  in  that  action  -to  reco?et 
the  amount  of  the  damages  which  he  would  have  ok* 
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tained  upon  a  verdict  in  the  original  action.  When 
afterwards  the  rule  nisi  was  served'  that,  operated  as  a 
further  stay  of  proceedings  Until  the  expiration  of  that 
rule.  No  lache$  is,  therefore,  imputable  to  the  plain- 
tiff; and  as  a  trial  has  been  lost  he  is  entitled  to  hapc 
the  b*il«bood  remain  as  a  security/' 

The  court  held  that,  as  the  defendant  had  delayed 
patting  in  bail  in  the  early  part  of  the  term,  so  that  the 
plaintiff  obtained  an  assignment  of  the  bail-bond,  after 
which  he  could  not  proceed  in  the  original  suit,  until  a 
period  when,  if  he  had  proceeded,  he  would  have  lost 
a  trial,  he  was  entitled  to  have  the  bail-bond  stand  as 
a  security. 

Lawrence,  J.  had  some  difficulty,  and  observed, 
that  ''though  he  thought  there  wa9  good  reason  for  jm- 
posing  these  terms  where  the  delay  and  loss  of  a  trial 
arose  entirely  from  the  conduct  of  the  defendant;  yet 
be  did  not  see  the  same  reason  for  it  when  the  plain- 
tiff might  have  proceeded,  bad  it  not  been  for  the 
other  actions  which  he  himself  had  commenced  upori 
the  bail-bond.  That  if  indeed  bail  were  to  be  fixed  in 
this  way,  he  thought  it  would  become  very  difficult  to 
procure  bail/' 

L*  Blanc,  J.  upon  this  observed,  that  "  at  the  time 
when  the  plaintiff  took  his  assignment  and  commenced  - 
hia  actions  upon  the  bail-bond  he  was  perfectly  regular, 
and  could  not  know  whether  the  defendant  would  put  in 
bail  above  or  not ;  that  therefore,  be  did  not  feci  dispo- 
sed to  break  in  upon  the  established  rules  of  the  court; 
and  tbe  plaintijfhuv'mg  lost  a  trial  must  have  the  bail- 
bond  stand  as  a  security. 

HutE  absolute,  the  bail-bond 
standing  as  a  security. 
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■  ■     i  Lb  MasuaiBRand  another  against  Vaughas.— 

May  17. 
Gm*  **««  *to*  •*  Sasrrfsa  American  tfcfr  Ottfitmia^  *f^ 

ifcaaifeipPraUfati  «r  *y»*t«w*^  ••»•,*»«**** 
arskaUbeemUeit  HM*  (to*  ffe  pbirifW  jn-ftrftoi 
•ndter  OtfftMn*  tauritttiy  a«r*,  AirvMfw/vMi, 
«  nmtkw fiifcafta  tftke phintiff> taaritafe* Of  ifcfrfek* 
A*eriaa,  aarfJtjr  tkefsrm  ffike  pdkg  tkcr*  wm  m>  **rrv+ 
that  the  $hfp  was  *a  America*. 

Lb  Masvana  ^HIS  was  en  oeHon  upon  the  east  on  a  policy  of  m- 
v/£H?„.  wraace,  dated  the second  day  of  March,  1801,  at 

and  from  New  York  to  Gibraltar,  on  goods  on  board  of 
the  good  ship  or  vessel  called  the  American  ship  Pre- 
fident,  whereof  was  master,  under  God,  for  that  voyage, 
or  whosoever  else  should  go  for  ruaster  in  the  said  ship, 
pr  by  whatever  other  name  or  names  the  tame  ship,  or  the 
master  thereof,  was  or  should  be  named  or  called.  .The 
declaration ,  which  it  ig  agreed  may,  i f  necessary,  be  refer- 
ed  to  as  part  of  the  case,  after  stating  the  policy,  averred, 
that  the  defendant  became  an  assurer  injhesuinof300l. 
On  goods  on  board  of  the  ship  mentioned  fn  the  policy, 
and  subscribed  the  policy  as  such  assurer.  A  large 
quantity  of  goods  was  loaded  and  put  on  board  of  the 
said  ship  at  New  York,  to  be  carried  from  thence  up* 
the  said  voyage;  and,  in  the  course  of  the  voj-age,  dtf 
•aid  ship,  with  the  said  goods,  was  lost  by  capture.  The 
defendant  paid  the  premium  into  court  upon  the  money 
count,  and  pleaded  the  general  issue  ;  and,  at  the  trial 
of  the  cause,  before  the  Right  Honourable  Lord  Elik- 
boeotjgh,  at  the  sittings  at  Guild/iall,  after  last 
Michaelmas  term,  a  verdict  was  found  fot  the  ptaimtifi 
for  2681.  10s.  Od,  subject  to  the  opinioq  of  the  c^tft 
upon  the  following  case :  ^.  -*—     > 

The  plaintiff  effected  the  policy  in  question  upon 
flour  on  account  of  the  commissioners  for  victualling 
bis  majesty's  navy;  and  the  plaintiffs  clerk  was  direct 
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to  dttif  wfe  ber  -as  an Jmtrica*.    Thkt  the  inveiee       Igfc 
according  to  which  the  insurance  was  directed  to  be  £t  M»§»i*t 
made,  was  ifttitled  as  follows :  *nm$  4 

'*  Kw  York,  Uth  FtfcrMfy^  liftU»*  ▼**•***• 
«  Jbtmet  of  2906  wkok  and  250  ball  barrels,  sap*** 
flour  of  New  York,  loaded  on  board  th*  America*  ship,  a** 
kd  tha. PrmdaU^  of  New  Bedford,  A*kvm  Pinkmm,  matter* 
bovndfromhtncelo  Gibraltar,  and  tktre  consigaed  toiate 
Shetland,  E*f," 

In  consequence  of  these  directions,  be  efrecWtf  flic 
petiey  i*  ^neslion.  The  goods  insured  were  shipped  on 
board  the  ship  called  the  President,  mentioned  i*  the 
iavoise,  and  which  was  an  American  ship.  The  said  *h)p 
President  sailed  with  the  goods  which  were  the  subject 
of  the  insurance  on  board,  upon  the  voyage  described, 
in  the  policy,  and  was  captured*  with  the  goods  oir 
board,  in  the  course  of  the  voyage  and  before  ber 
arrival  at  Gibraltar.  It  was  insisted  upon  the  part  of 
the  defendant*  that  this  evidence  did  not  support  the 
declaration,  and  therefore  that  tbe  plaintiffs  ought  tor 
be  nonsuited. 

The  Chief  Justice  directed  a  verdict  to  be  found  fof 
the  ptaintifi,  reserving  a  case  for  the  opinion  of  the 
court,  whether  the  plaintiffs  ought,  under  the  cir- 
ONastanceft,  to  be  nonsuited ;  if  not,  the  vtrdta  to 
stand. 

Giles  for  the  plaintiff *s,  contended  that  they  were 
entitled  to  recover  upon  this  policy,  notwithstanding 
there  was  a  mistake  in  the  name  of  the  ship ;  the  ffouf 
having  been  shipped  on  board  the  American  ship  Presi- 
dent, and  tie  policy  being  in  terms  on  any  ship  by 
whatever  name  or  names  \i  may  be  called :  and  the 
court  called  nport 

Wabr*n,I.  W.  contri,  who  contended  that  tbe 
name  of  the  ship  being  set  out,  the. good  ship  called. tUq 
American  $hiph  President,  tbe  addition  of  the  words  by 
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***  whatever  other  name  it  should  be  called,  would  uotMf 
L*  Kwuam  tbp  defendant,  and  there  being  in  fact  no  such  itip 
T^vo^lit  lo8t'aod  no  ^)0<Js  of  the  ftewUff*  being  put  oo  bond 
any  such  ship,  the  plaintiff*  could  not  recover.  That 
though  it  was  stated  to  be  the  intention  of  the  assured 
to  load  the  goods  on  board  the  ship  Praideat;  jet  si 
that  did  not  appear  to  have  been  communicated  to  ike 
underwriters,  they  ftwldnot  be  affected  by  it.  If  it 
had  been  communicated,  it  might  even  have  bad  tbe 
operation  of  a  fraud  upon,  them;  for  there  would  hive 
waiited  from  it  a  promise  to  insert  in  the  policy*  war* 
raqty  that  the  goods  should  be  shipped  on  basal  sa 
American,  whereas  this  was  styled  only  a  <feuyaatea 
.  of  the  country  of  the  ship,  and  did  not  amount  to  a  war- 
ranty. That  if  it  were  allowed,  it  would  convert  emy 
insurance  into  a  general  insurance  upon  any  ship  and 
ships.;  for  the  party  might  insert  an  imaginary  orfal* 
name  of  a  ship,  instead  of  paying  the  higher  premium 
upon  an  insurance  on  ship  and  ships,  and  yet  be  penal* 
\ed  to  recover.  That  it  was  clear  that  if  the  insurance  was 
made  upon  another  ship  than  the  goods  were  intended 
to  be  sent  by,  the  policy  would  he  void ;  and  so  it 
should  be,  if  the  name  were  wholly  fictitious,  since  tbe 
same  frauds  might  be  committed  in  each  case. 

.  Lord  BiLUifnoaouoftj  C.  J,  "  If  there  was  any 
deceit,  then  there  is  no  question  but  the  policy  couM 
not  stand.  Certainly  the  description  of  the  thing  sod 
ship  insured  should  be  observed  to  theexteut,  now  ordi- 
narily required,  as  it  is  necessary  to  be  specified  in 
the  terms  of  the  policy ;  but  the  parties  contempJsfcieg 
at  the  time  that  they  might  have  made  a  mistake,  add 
these  words,  'by  whatever  name  or  names  the  ship  is 
,  or  shall  be  called.'     ft  is  said,  indeed,  that  if  we  do  not 

hold  the  parties  to  a  precise  nomination  of  the  ship, 
there  might  be  some  fraud  committed  on  the  underwri- 
ters. Whenever  such  a  case  occurs,  we  shall  look 
with  very  sharp  eyes  to  vacate  the  policy.  \  Here,  how* 
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±*er,tt  i*  evidently  a  Atstake,  a*  qppeftrs  fro*  4ke       i*fc 
description  in  the  invoice.    Hot*  is  th6  insurer  «pfejn«  ^ JtMqJ** 
diced  ?  It  is  said  he  would  have  been  entitled  to  a  war-       *«*n 
ranty.    If  so  he  should  have  had  it  expressed    on  the      ******* ^ 
policy.    Bat  if  there  is  no  warranty,  then  he  has  made 
mo  exception  of  the  risk,  and  we  cannot  omit  to  give 
effect  to  these  words." 

Lawrence,  J.  "  Had  this  case  stood  wholly  with-' 
out  an  authority,  I  should  have  been  of  the  same  opi- 
nion ;  for  I  do  not  see  how  the  underwriter  could  bate 
been  prejudiced,  if  there  is  no  ship  of  the  name  of  the 
ship  mentioned  in  the  policy ;  and  if  there  was  to  hdve 
been  a  warranty,  I  do  not  see  why  the  underwriters 
should  not  be  more  upon  their  guard  to  have  their  en- 
gagltfttfn  ts  properly  expressed.  In  a  case  which  oe6nr* 
ed  in  1744,  Hall  v.  Moneyless,  which  was  an  insurance 
upon  the  ship  called  the  Leopard,  by  mistake  calta? 
ththtoafd,  and  where  there  were  the  usual  supplement 
tary  words  as  here,  it  was  insisted  by  the  defendamfs 
counsel  that  they  should  apply  only  to  a  vessel  called 
by  some  other  name  as  well;  but,  notwithstanding,  the 
plaintif  had  judgment.  I  am  glad,  therefore,  thai 
evtn  upon  so  plain  a  subject,  our  opinion  is  supported  by 
authority."* 

POSTEA  tO  the  PLAINTIPF. 

Dob  on  thedem.  of  Too  he  and  another  agaiMt  Co* 
t-      r&STAXE  and  Bbnnett. —  May  14th.  J 

JU  derfoee  tandto  trustee*  to  raise  money  by  tale  or  otherwise*  and  to 
peyeertain  kgaeiet  j  andwSbthe  overplueorrevertion  thereof  U 
be  applied  by  them  and  the  officiating  minittere  of  the  congregate* 
or  atoembty  of  people  called  methodUU*  that  do  end  thott  actuary 
****table  at  L+  thstifrom  time  to  time  think  fit,  to  ojiply  the  rnnwt 

,       .  , ,.   ,  •  ■  ,  —    »■ 

*  His  lordship  cited  this,  I  believe,  from  a  MS.  note.  Tha 

pieifefct  Qase  was  on  before,  when  it  wasbeid.that  the  wosds  ck> 

sot anouruto a waxianty.  , .* 
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'  4P»  (BHffr  !•<•  IMSP  &900F  AMPf  IfV^MflpP^At^pjPffSMU 
*«V*u*#ft*fi«  HeH,th$1*g*lmUUiMtn  ********* 
cnyrttflnivifiuotiniHinimt*  tfc*  fn^  ****  artels  ctar* 
f *Mt  «•«  «r  *f  fer**rt  «W  *  art  twitfrffe*  «***  ffei*. 
9  Geo.  II.  &  36, 1. 1. 

'THIS  was  an  action  of  ejectuumt  to  recover  eerUa 
premises  within  the  parish  of  Folakill,  within  the 
county  of  the  city  of  Coventry,  and  tried  at  the  In! 
wapicr  assizes  for  Coventry ;  when  a  verdict  was  found 
forth* plaintiff,  subject  to  the  opinion  of  the  cosrt 
upon  the  following  case,  Thomas  Faulkner,  of  fo/n- 
lill,  in  the  county  of  the  city  of  Coventry,  being  seised 
in  £?e  of  the  premises  contained  jb  the  declaration,  by 
biajast  will,  bearing  date  the  8th  of  July,  17fo,  (utter 
o#a>gave  and  devised  as  follows.  "  I  give  anddetbe 
to  H**nah,n\y  loving  wife*  for  and  during  tl^term  of 
Itor  natural  life,  all  apd  singular  that  iny  messuage  ur 
tenement  with  the  appurtenances,  situate,  standing,  aaa 
taiagat  JldcrmansGff^u,\n  Foleshill,  aforesaid,  *& 
411  that  o*y  close  of  meadow  or  pasture  land  therewa 
adjoining,  with  the  right**  member*,  and  apparfe- 
Habeas  to  the  same  messuage  and  close  belonging,  or  in 
any  wise  appertaining*  Item,  from  and  immediaiclj 
after  my  said  wife's  decease,  I  will  and  devise  all  acd 
singular  the  said  messuage  or  tenements,  dose  and 
premises,  with  the  appurtenances,  to  George  Tocmt, 
Fraitcis  Wat,  Richard  Jackson,  and  fVitKam  Natfs*  i 
the  survivors  or  survivor  of  them  and  their  respective 
heirs  or  successors;  iu  trust,  that  they  the  said  trustees 
the  survivors  or  survivor  of  them,  their  respective  heir 
u  successors.,  shall  justly  pay  or  cause  to  be  paidoa 
Of  the  said  real  estates  the  several  legacies  hereiaafel 
mentioned,  at  the  times  and  in  manner  hereinafter  ap 
-pointed,  tor  paymeul  thereof*  (that  is  to  say}  the  jaflj 
of  501.  of  lawful  money  of  Great  Britain,,  within  li>4 
tfc  calendar  months  next  after  the  decease  of  B*n 
mak,my  said  wife,  to  such  person,  or  persons  as  si 
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by  her  last  will  and  testament,,  or  any  other  writing  or       isos. 


Doe  Aero. 


deed,  duly  executed,  iothe  presence  of  two  credible 
witnesses,  shall  dispose  of  the  same.  Item,  also  to  WiU  jt©oT* 
Ham  Smith,  late  of  Exhatt,  but  now  of  FoJc$hiU,  afore-  cJ^r- 
said>  ribband  weaver,  the  sum  of  101.  of  like  lawful  me- 
ney.  Item,  to  George  Hicklin,  of  Foleshill,  afore* 
laid,  shoemaker,  the  sum  of$l.  of  like  lawful  money. 
Jtm,  to  William  Cantril,  of  Foleshill  aforesaid,  rib- 
band weaver,  the  like  sum  of  5\.  of  like  lawful  money, 
to  be  paid  them  respectively  within  IS  months  next 
after  the  decease  of  my  said  wife.  And  to  enable 
the. said  trustees,  the  survivors  or  survivor  of  them, 
,their  respective  heirs  or  successors,  to  discbarge  and 
pay  the  several  and  respective  legacies  or  sums  of 
money  herein  before  mentioned ;  I  do  hereby  will 
and  order  that  they  shall  or  may  sell  and  dispose  of  the 
same  messuage  or  tenement,  close  and  premises,  or 
otherwise  charge  or  mortgage  the  same,  and  the  over- 
plus or  reversion  of  the  said  .messuage  or  tenement, 
close  and  premises,  or  real  estate,  after  my  said  debts 
and  legacies  are  so  discharged  as  aforesaid,  to  be  ap- 
plied by  them  my  said  trustees,  and  the  officiating  mi- 
nisters of  the  congregation  or  assembly  of  people  called  - 
methodists,  that  now  usually  or  that  shall  for  the  time 
being  assemble  at  Longford,  in  Foleshill  aforesaid, 
shall. from  time  to  time  think  fit  to  apply  the  same. 
To  which  end  and  purpose,  1  will  and  devise  that  when 
any  two  or  more  of  my  *aid  trustees  shall  depart  this 
life,  the  survivors  or  survivor,  shall  from  time  to  time 
nominate  or  appoint  others  to  fill  up  the  number  of  the 
said  trustees,  as  herein  nominated.  Item,  I  give  all 
sod  singular  my  personal  estate  of  what  nature  or  kind 
soever,  subject  to  my  just  debts  and  legacies  as  afore- 
said, unto  Hannah  my  said  wife,  whom  of  this  my  said 
last  will  and  testament,  I  nominate,  make,  and  ordain 
full  and  sole  executrix.  The  said  Thomas  Faulkner 
died  without  altering  or  revoking  his  said  will,  wliioh< 
*o,  31.  3  a 
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1805,       was  proved  regularly  in  the  Register-court  of  the  Bi« 
d77^I«-    *k°p  ^LtKkfold  and  Coventry,  in  April t  1766.    The 


toon.  said  Hannah  Faulkner  died  in  or  about  theyear  1791> 
Co^Tbb.  ^^  George  Toone  md  Francis  fVett,  the  lessors  of  the 
plmnt(f,  are  the  devisees  named  in  the  said  will; 
Richard  Jackson  and  William  Newton,  the  other  devi- 
sees,  cjied  before  the  action  was  commenced.  The 
debts  due  from  the  said  testator,  and  the  legacies  given 
under  his  said  wi)l,  were  satisfied  before  this  action  was 
J>rought. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  is  entitled  to  recover  :jf  the  court  shall 
he  of  that  opinion,  the  verdict  to  stand;  if  not,  the  ver- 
dict to  be  entered  for  the  defendant. 

Best,  G.  N.  was  to  have  argued  for  the  plautif, 
but  was  stopped  by 

Lord  Ell^n^ohqugii,  C.  J.  '*  All  you  are  bound 
to  contend  is,  that  the  legal  estate  is  in  the  trustee* 
until  it  be  a1  i vested  by  a  court  of  equity.  We  will  hear 
the  ptjier  side/1 

Vauch  a  n,  Serjeant,  for  the  defendants  I  admit  that 
the  pnly  question  is,  whether  this  be  a  conveyance 
to  charitable  uses ;  for  if  it  be  so,  it  is  within  the  sta- 
tute 3  Geo.  II.  c.  36,8.  1,  and  is  void.  If  this  coo- 
yeyance  could  stand,  it  will  operate  as  a  virtual  repeal 
q{  the  statute.  That  aot  of  parliament,  as  a  remedial 
law,  must  be  construed  liberally ;  and  it  is  moat  import- 
ant, in  the  consideration  of  this  question,  to  conskier 
the  preamble  of  the  act,  which  states  the  object  of  that 
Statute  to  be  to  prevent  all  dispositions  whereby  pro- 
perty may  become  unalienable  ;  and  if  this  disposition, 
can  stand,  it  will  create  a  succession  of  trustees,  which 
will  render  the  property  unalienable;  for  by  the  will, 
the  surviving  trustees,  as  soon  as  two  die,  are  to  elect 
others  to  succeed  them,  and  those,  together  with  the 
minister  a(  Longjield,  are  to  apply  the  issues  in  their  di* 
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crttion.     If,  therefore,  this  cake  is  within  the  mischief       tttt. 


pom  dm. 
vsrsms 


of  the  statute,  is  it  not  within  the  remedy  ?    From  the 
persona  selected  a9  trustees,  is  it  not  evident  that  the      Teen* 
property  is  to  be  applied  to  charitable  uses  ?     Undoubt-   Coptst***. 
edly  it  is  a  charitable  use  within  the  restricted  sense  of 
the  word*  in  the  statute." 

Lord  Ellenborough,  C.  J.  "  By  the  will  it  may 
be  for  any  use  either  wicked  or  charitable,  for  there 
is  no  rule  to  their  discretion  but  their  own  inclination. 
Can  this  be  called  a  charitable  use?  Is  it  any  more 
thau  a  mere  trust?  and  if  so,  go  into  the  other  court, 
which  will  set  all  right?1'  [Vaughan  said,  many  things 
had  been  held  charitable  uses  in  the  court  of  Chancery 
which  were  not  so  in  the  general  understanding  of  a  cha- 
ritable use.  Thus  an  estate  left  for  building  of  bridges 
was  held  a  charitable  use,  for  the  benefit  of  the  public; 
and  cited  Williams  v.  Jones.;*  and  also  S  Jtk.  806. 
So  JOCOl.  left  to  the  use  of  the  inhabitants  of  Chepstow 
was  held  to  be  a  charitable  use.]  The  court  held, 
that  this  devise  was  not  a  charitable  use,  but  a  mere 
trust  estate,  and  that  the  legal  title  was  in  the  lessors 
of the  plaint iff. 

PoSTEA  tO  the  PtAlNTIFT. 

John  Doe  on  the  demise  of  George  Leech  against 
Nathaniel  Mjcklem.— May  27.  . 

A.  after  devising  land*  at  B,  wherein fte gives  to  F.  and  C.  an  es- 
tale  far  Iffb,  and  also  to  D<  an  mtatefor  1{fe  and  t&C.  an  estate-taU 
in  remainder,  dentin*  a*  to  hie  land*  at  D.  to  hie  sheer  E*for  Uft ;  or 
if  she  shenid  survive  F.  and  G.  to  that  eke  should  come  too  the pe+> 
^ion  *f Restate  at  B.  then  to  H, for  her  tyei  towards  the  «y- 
forirflpMn4the$ai4  C.  ana\after  her  decease  to  C*  and  hit  heirs: 
0^y(M^|^fte#MAif^fA^^<ft«'v»«M^  toCinthe 
tends  at  D.  vests,  notwithstanding  E*  did  not  survive  F.  and  G.  nor 
come  in&  possession  of  the  estate  at  B<  For,  the  will  map  he  read 
according  to  the  intent  of  the  testator,  as  if  it  were  "  to  E.  for 

*      ■      ■  ■  ■  «i 

*  Amb.  5tfl ; 


JfccKMUU 
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16ty>  r  /#?;  and  after  her  decease*  if  shs  should  survive,  Iff."  ft  **«i 

'■■•;  r  Atf .  wteiif  of  the  testator  to  provide  for  C  as  weU  as  /.  who  had  * 

^UmjT"         preview  estate-tail  to  C.  in  the  other  estate  at  B.  and  the  teststtr 

_  vsrsu*  having  professed  an  intent  to  devise  all  his  estate,  and  there  tea? 

no  devise  over  of  the  estate  at  D,  after  tlie  remainder  toC.nihit 

heth: 

'"THIS  was  an  ejectment  brought  to  recover  an  undi- 
vided moiety  of  an  estate,  called  Hohners  in  the 
county  of  Berks ;  and,  at  the  trial  thereof,  before  Mr. 
Justice  Lawrence,  at  the  last  summer  assizes  for  the 
said  county,  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the  following 
case  : 

The  lessor  of  the  plaintiff  claimed  as  devisee  in  re- 
mainder under  the  will  of  James  King,  and  the  ques- 
tion arises  upon  the  construction  of  that  will,  a  copy 
whereof  is  annexed.  The  said  James  King  being  seised 
in  fee,  as  well  of  the  premises  in  question,  as  also 
of  an  estate  in  his  own  occupation  in  Upton  Gray,  W**" 
ton  Patrick,  and  Southwarnborougk,  mentioned  in  his 
will  as  hereinafter  set  forth,  and  of  certain  other  estates, 
and  leaving  a  wife  who  is  spoken  of  in  his  will  as  a  la* 
natic,  duly  made  and  published  his  will,  bearing  date 
the  4th  day  of  January,  1766,  executed  and  attested 
bo  as  to  pass  freehold  estates.  Tlie  will  contains  (inter 
alia)  the  following  clause,  via.  And  as  to  the  estate 
I  occupy  in  Upton  Gray,  Wesson  Patrick,  and  South- 
warnborough,  I  hereby  give,  devise,  and  bequeath  to 
my  sister,  Anne  Heath,  for  her  life,  she  paying  50l.  a 
year  to  the  above  named  Boyce  Free  and  George  Green, 
■for  the  use  of  my  wife  for  her  life,  as  is  above  directed, 
half  yearly  ;  the  first  twenty  five  pounds  to  be  paid  the 
first  Lady  day  or  Michaelmas,  which  shall  happen  after 
my  death  ;  and  likewise  to  my  sister,  Mary  /mfcr,  SOt 
a  year,  to  be  paid  her  in  the  same  manner  by  my  sui 
aister  Heath  ;kanA  if  my  said  two  sisters  shall  survfre 
and  outlive  my  wife,  then  I  hereby  order  my  ssid  «*• 
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tat  Heath  to  pay  my  sister  Imbet  Wt.  W  year  In  the       JUS 
same  manner  as  I  have  ordered  the  201.  &  year  daring     nTTTI/ 
my  wife's  life;  and,  in  case  my  sister  Imbcr  shall  sur*      Lttcn 
vive  my  sister  Heath,  then  1  hereby  give  the  rents  and-  muiTm* 
profits  of  my  said  estate  to  my  sister  Imbcr,  for  her  life, 
and  after  her  decease  I  hereby  give  the  same  to  my 
cousin  John  King  for  his  life  ;  and,  after  his  decease,  I 
hereby  give  the  same  to  my  cousin  Thomas  Leech,  the 
eldest  son  of  my  late  cousin  Thomas  Leech,   who  died 
at  Mapledorewell,  about  two  years  ago,  and  the  heirs 
of  his  body  lawfully  to  be  begotten.    And  for  want  of 
sach  issue,  I  hereby  give   the  same  to  his  brother 
George  Leech  and  the  heirs  of  his  body  lawfully  to 
be  begotten  ;  and  for  want  of  such  issue,  I  hereby 
give  my  said  estate  to  my  cousin  James  Leech,  son 
of  my  cousin  James  Leech,  who  died   several  years 
ago,    and  the  heirs  of  his  body  lawfully  begotten 
or   to  be  begotten :  for   want  of  such  issue,  to  my 
right  heirs  for  ever.    Always  remembering,  that  every 
possessor  of  the  above  estate  in   Upton  Gray  shall 
pay  out  of  it  501.  a  year,  as  above  directed,  for  the  use 
of  my  wife  during  her  life.    And  as  to  the  freehold 
lands  and  premises  in  the  parishes  of  Bray  and  Blcwcr> 
in  >  the  county  of  Berks,  called  Maimers  (the  estate  in 
question)  whioh  came  to  me  on  the  death  of  my  uftcte 
Winch  and  his  family;  1  hereby  give  and  bequeath  to 
my  sister  Imbcr  for  her  life ;  or,  if  she  should  survive 
and  butlive  my  wife  aad  Sister  Heath,  so  that  she  shall 
come  into  the  possession  of  my  estate  at  Upton  Gray*. 
then  I  hereby  give  and  devise  the  said  estate  in  Bray 
and  Biewcr,  called  Holmers,  to  my  dear  good  friend 
Mrs,  Mary  Martha'  Lena  Imber,  widow  of  my  late 
Nephew  Captain  Imber,  for  her  life,  towards  thfe  sup- 
port, education,  and  maintenance  of  my  above  natn*4 
cousins  Thomas  and  George  Leech,  and,  after  her  de- 
cease, I  hereby  give  the  spate  to  the  said  Qcotge  Leech 
and  his  heirs  for  ever.  '  ' 
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The  testator  also  appointed  the  Mid  Mary  Martin 
Lena  Imber,  sole  executrix  of  his  will,  and  reudoarf 
legatee  of  his  personal  estate. 

The  lessor  of  the  plaintiff  is  George  Leech  mentioned 
in  the  will. 

The  testator  died  soon  after  the  date  of  bis  will, 
leaving  his  wife,  his  sister  Imber,  his  sister  Hrath, 
his  friend  Mrs.  Mary  Martha  Lena  Imbcr,  and  his 
said  cousins, 'I  hornas  and  George  Leech,  him  surviving. 
"the  testator's  sister  Tmber  died,  before  his  sister  Heath; 
and  both  his  said  sisters  died  before  the  testator's  widow; 
the  widow  died  before  the  said  Mary  Martha  Lena 
Imber;  and  the  said  Mary  Martha  Lena  Imber  h  also 
dead. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  limitation  to  the  lessor  of  the  plaintiff'  took  effect : 
if  it  did ,  the  verdict  is  to  stand  ;  if  not,  a  nowuii  is  to 
Be  entered. 

Abbott,  for  the  plaintiff y  "  The  question,  ia  tbii 
case,  is  whether  the  words  'in  the  devise  to  his  sister/* 
her,  or  if  she  should  survive  and  outlive,  my  wife  and 
sister  Heath,  so  that  she  shall  come  into  the  possessba 
of  my  estate  at  Upton  Gray,  then  I  give  and  devise  the 
said  estate  to  Mrs.  M.  M.  L.  Imber  towards  the  sop* 
.port  &c.  of  T.  and  G«  Leech,  and  after  ber  decease 
to  George  Leech  and  his  heirs  in  fee/  make  a  cooditkm 
precedent,  to  the  vesting  of  the  remainder  to  tbelesaoc 
of  the  plaintiff,  or  are  oulya  limitation. of  ihe  times 
When  they  shall  take  place.  If  they  are  a  conditio* 
precedent,  then  the  event  did  not  happen,  and  tbe  es- 
tate could  not  vest.  Theplaintiff  contends  that  tbeyare 
.not  a  condition  precedent.  For  the  testator  did  art 
ineao  to  die  intestate  as  to  any  part  of  his  estate,  or  aaj 
interest  which  he  had.  This  appears  from  the  varioui 
estates  which  he  had  expressly  devised  to  all  the 
member*  of  bis  family/' 
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,    Lord  Ellen borough,  C.  J.  "  Is  it  not  qiriU  clear       aas, 
by  patting  the  words  in  a  parenthesis  i"  ■      ■■. 

And,  upon  Abbott's  citing  Moore,  422,  to  shew  that  or  rtict 
might  be  read  an  J,  his  lordship  said,  "do  not  all  those  ^wEi* 
cases  amount  on  ly  to  this,  that  language  is  to  be  construed 
as  it  stands  in  the  text.  One  case  is  as  good  as  a  hun- 
dred upon  such  a  subject.  I  believe  all  that  can  be  sai4 
to  any  purpose  is  to  be  found  in  a  few  passages  scattered 
up  aud  down  in  Plowcleris  Commentaries  The  wholo 
doctrine  is  now  under  discussion  in  the  House  of  Lords."* 

The  case,  stood  over  to  give  Mr.  Abbott  time  to 
digest  his  argument  so  as  to  avoid  going  through  thii 
whole  class  of  cases;  and  next  day,  May  7th,  he  shortly 
referred  to  the  following  cases :  Taylor  v.  Taylor,f 
Andrews  v.  Butler, %  White  v.  Barber ,%  and  Statham 
v.  2fe//,|j  and  contended  that  where  words  could  bo 
construed  as  a  limitation,  they  would  not  be  construed 
as  a  condition  precedent.  In  Holcroft's  case,f  ha 
said,  Holcroft  by  deed  and  fine  conveyed  to  the  use  of 
his  son  for  life,  and  after  his  decease  to  the  first  child 
of  his  son  and  the  heirs  of  his  body,  then  to  the  second, 
third,  and  fourth  child  in  like  manner,  and  in  default 
and  if  the  said  fourth  son  should  die  without  heirs  of  his 
body,  then  over.  T.  H.  the  younger  had  only  one  son* 
and  he  died  without  issue.  And  as  there  was  no  fourth 
son,  the  event  in  terms  specified  did  not  happen,  upon 
which  the  remainder  was  to  vest,  yet  the  court  held, 
that  the  estate  should  go  over  according  to  the  intent ; 
the  words  making  only  a  limitation  of  the  estate,  and 
not  a  condition  precedent,  by  whatever  mode  a 
preceding  limitation  is  removed  the  succeeding  ones 
take  effect.    So  here  Mrs.  Lena  Imber's  estate  being 

*  His  lordship,  I  presume,  alluded  W  an  elaborate  argu- 
ment on  a  case  which  has  been  siuce  decided  without  affecting 
that  doctrine. 

f  1  Atk.  43.  %  Wilier  305.        \  $  Burr.  27P3t 
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p~^    Xrtrrt,  th£  lessor  of  tlie^Wfofjjf.  • 

>#££  '  Wilson,  G.  eohtri.  **  The  rule  as  citeA  from 
XtcKLft*  Holcroft's  case  does  not  apply  to  the  present  case  ;.for 
it  only  goes  to  shew  that  the  previous  estate  must  be 
made  void  by  some  means  within  the  view  or  the  tenn» 
of  the  limitation  itself.  Jones  v.  Westcombe  and  othtii? 
Doe  d.  Forincreau  v.  Fonnereau.f  In  this  case  all  the 
devisees  having  survived  the  testator,  ana*  all  .of  the 
devises  being  capable  of  taking  effect  as  contingent 
remainders,  they  cannot  take  effect  as  executory  de- 
vises. Doe  d.  Mussel  v.  Morgan.%  The  case's  in  which 
or  is  construed  and,  do  not  apply  to  this  cast;  for 
they  are  all  cases  of  construction  in  favour  of  chiUreo; 
but  there  is  no  case  where  it  has  been  done  to  lei  in  * 
general  class  of  devisees  over,  not  being  heirs  at'law 
oor  persona  for  whom  th6  testator  was  bound  to  pro- 
tide.  He  cited  Target  v.  Gaunt,§  and  •  Byasr.  J$k  ? 
tad  Timexcell  v.  Perkins^  to  shew  that  the  inten- 
tion to  settle  all  hi*  estate  does  aot  imply  that  be 
means  to  give  it  out  and  out  by  express  tern*, 
*  and  that  the  implication  will  stilt  be  in  favour  of 
the  heir  at  law,  who  is  not  to  be  disinherited  bet 
by  express  words,  or  implication*  plain.  Here  b 
toothing  in  the  letter  of  the  will,  not  which  arises  hm 
necessary  implication,  to  vest  the  estate  hi  the  lessor  *f 
the  plaintiff  in  theevent  which  has  happened ;  for  i# 
first  life-estate  took  effect  and  the  tenant  for  life  Ed 
nat  survive  the  wife  and  sister  Heath.  In  order  for  bun 
to  bike  this  must  be  wholly  omitted  as  a  condition  prece- 
dent to  the  vesting  of  his  estate  ;*  and  if  so,  Lma  Inkt 
must  have  had  a;  vested  and  not  ^contingent interest,:? 
well  as  the  lessor  of  thtpkintif;  and  the  will  tnustk 
j ead '  iftht)  sister  father,  shall  die,  of  if- xhe  *bll  cm 

*  _       ii  i  -  r  '-.         i  -   i  i  "     -^— ^«* 
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into  the,fKftstt8um  of  Upton  Gray  estate/  .  H$re  Uno 
provisipamade ia  this  devise  for  the  vesting  of  the  es* 
U&noon  the  death  of  .#tjf*r  /infer  before  she  comes  *i.ii7iT 
to  Upton  Gray9*  estate,  and  although  the  court  have  HmtsM. 
sometimes  confined  a  contingency  only  to  the  estate 
to  which  it  was  immediately  applied,  and  not  per- 
mitted it  to  affect  the  subsequent  estates,  as  in  Napper 
v.  Saunders*  and  Tracey  v.  Ltthulier/f  yet  that  can- 
not be  done  in  this  case."  tie  cited  also  Ca'lthorpcv. 
Gough^,  and  Chapman  v.  Broaw.§  . 

Abbott,  in  rcp/y,  said  that  m/tr  I/nbcr'z  coming  into 
the  estate  at  L/rto/i  Grr/p,  was  uot  inconsistent  with, 
hat  only  an  acceleration  of  the  previous  contingency, 
depending  npon  her  decease. 

The  case  stood  over  for  the  consideration  of  the 
court,  and  this  day  the  opinion  of  the  court  was  deli- 
vered to  the  following  effect,  by    . 

Lord  EtLfeNBoRouGii,  C.  J.  after  stating  the  case, 
"  The  testator  has  several  persons  in  different  degrees 
of  relationship  towards  bim,  all  of  whom  are  objects  of 
his  bounty.  He  has  two  sisters,  for  whom  he  makes  a 
provision  for  life  out  of  the  estate  at  Upton  Gray.  He 
has  also  two  cousins,  Thomas  Leech  and  George  Lceeh, 
for  whom,  on  the  deaths  of  Mrs.  Heath,  Mrs.  Mary 
Imber,  >nd  Mr.  John  King,  he  made  provision  out  of 
these  estates'.  He  made  no  provision  for  them  during  , 
the  lives  of  these  persons,  for  lie  afterwards  desires 
Mrs,  Lena  Imber  to  contribute  As  much  as  she  could 
out  of  her  life-estate  tb  their  support.  Having  that 
attended  to  their  interest  during  the  life  of  Mrs.  Lena 
Imber n  he  makes  further  provision  for  them  after  the 
deaths  of  his  sisters.  With  that  view,  after  be  had 
given  to  another  cousin,  an  estate  for  life,  in  the  Up- 
ton Gray  and  Southwarmbrough  estates,  be  gives  thfc 

*  l  ButtQM,  119.         1 3  ML  77*.        ;  9  Bros,  »»*• 
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msj^    wme  in  tail  to  !fioma<  £rirc^  wfltft  rcftmftuterW  Gdwgr 
P«^~  i    JCrtcAih  taftalso,  and  an  ultimate  remainder  to  to 
L**«§      own  right  heirs.     In  this  way,  on  thedeaftibf  fifrtft- 
MicKtEM.*   M™  an*  his  cousin,  he  made  a  certain  prtyriskm  fet 
Thomas  Leech,  bat  to  George  Licth,  if  the  constnictwn 
contended  for  on  behalf  of  the  defendant  be  right;lit 
gave  nothing  but  an  estate-tail  in  remainder  !after  as 
estate-tail,  which  might  be  defeated  by  the  preceding 
tenant  in  tail.    But  it  would  be  strange  td  suppose  tint 
the  testator  meant,  that  which  might  be  his  aalj 
provision,  should  depend  upon  the  contingency  of  the 
estate  for  life  of  Mrs.  Lena  Imber  taking  place.    If 
George  Leech,  who  had  lost  his  estate  in  Hotmmto 
such  a  condition,  had  had  any  immediate  prorwcm 
for  him  out  of  the  other  estates,  one  might  ks Ye  ac- 
counted forthe  estate  at  Holmcrs  not  being  fa  tended  for 
him  ;  but  in  this  will  there  is  no  one  circnmttftifteto 
make  it  appear  that  he  was  not  intended  to  tafcesfter 
either  alternative.  The  object  of  the  settlement  of  each 
estate  was  to  iruike  a  general  provision  for  the  famiW, 
And  he  had  his  whole  estate  in  view  at*  the  time. '  In 
the  deyise  of  the  Upton  Gray  estates,  he  devises  over 
the  reversion  in  fee  to  his  own  right  heirs,  but  there  « 
*    qo  such  provision  with  respect  to  the  estate  at  ffoimen, 
and  the  inference  is,  that  it  was  not  his  intention  that 
such  reversion  shoqW  go  over  in   the  contingency 
whipb  has  happened.    The  words  of  the  will  are  cer- 
tainly inaccurate.    The  devise  is  m  these  words,  *  A* 
to  my  freehpjd  lands  at  Hotmers,  I  hereby  give  and  be- 
queath to  my  sister, Imber  for  her  life ;  or,  ifaher  staid 
survive  and  outlive  my  wife  and,  sister  Heath t  10  &*L 
she  shall  come  into  the  possession  of  my  estite  4t  Pp- 
*  ton  Gray»  then  I  hereby  give  and  devise  thesaicl  estate 

called  Holme$  to  my  dear  good  friend  Mr*.  Jtf.  £.  /sl- 
ier for  her  life,  towards  the  support,  education,  and 
iqainteuance  of  my  above-named  cousins  H%bma$8ai 
George  Leech ;  and  after  Acr  decease  I  hereby  give  tbc 

■•   v 
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sam&tt$e  sjyd  Geprgc  '  Leech  for  ever."  Here  the  ieo5. 
•  word  af,  uxiu  natural  gaeauing,  has  a  most  plain  and  ne-  j^TdT 
»  cttsaiy  office  fo.fc  referable  to  two  or  more  alterna-  LtEc** 
uvea.  It*  order  to  ipake  it  single,  the  word  or  must  tf™™^  , 
either  Ije struck  o\x\,  and  the  word  and  substituted  in 
iti  place,  or  the  word  or  wholly  omitted.  In  the 
other  jcaae  those  words  may  be  supplied  wiiich  ap- 
pettr  to  be  admissible  to  make  out  the  sentence.  If  the 
word  or  were  used  in  its  proper  sense  he  had  some  al- 
ternative which  he  had  omitted.  Thus  let  us  place 
for  the  first  branch  of  the  alternative  the  death  of  his 
.sister  I  fiber,  because  the  estate  is  given  to  her  for  life  ; 
and  in  a*  event  which  is  fixed  by  the  other  alternative, 
her  interest  was  to  cease.  Instead  of  the  sentence  as  it 
statd*,  lot  os.  therefore  read  "  after  her  dcatfr,"  or  if  she 
should  outlive  my  wife  so  as  she  should  come  into  the 
pouesataa  of  the  estate  at  Upton  Gray,  then  I  iterdbp 
give  it  |o  Mrs.  Lena  Imber  for  her  life ;  astf  after  tier 
decease  to  George  Leech  and  his  heirs  for  ever.  "  This 
way  of,  reading  the  wjll  makes  it  entirely  agree  wivh 
what  on  tbe  whole  must  have  been  the  intent  of 
•the  testator,  and  supports  the  necessary,  pod  ip  gor  opi- 
nio* tbe  only  alternative  which  wa&  intended  by  the 
testator.  In  the  case  of  Doe  d.  Let  Compere  v:  Hkk$ 
and  another,*  where  there  was  a  devise  to  A.  fftr  Rfe, 
.  and  afterwards  to  trustees  and  dteir  heirs, -fcfpmerve 
contingent  remainders,  with  a  devise  oyerta tail  and 
a  second  devise  to  trustees,  in  mannep  Aforeeaid,  the 
court  re^uf  the  will  as  if  the  words  "  during  the  lifhyftht 
ypcrol  tenants  for  life/9  had  been  inserted  In  each  6f  the 
devises  to  the  trustees.  In  Spalding  v.  Spalding,  f  the 
court  supplied  instead  of  the  words,  u  if  John  die,  living  . 
the  testator's  wife  Alice?  these  words/'  \tJ*Hn  dtewtfi- 
outisspe,  living  Mice  "in  order  to  aftppoitth*'  intention 
. —     ,  ■    t  ,   .  .  —      ;    ,-.  ...  i    •   ,?  .  >;i  a   .i 

*  7  Term  Rep.  433.  +  Ceo.  Cur,  180, 
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1803,  of  tbe  testator.  And  in  Fbncrteuv.  ftmfrtnP***** 
there  was  a  dfevise  of  the  interest  of  54G8I.  »t«st 
amongst  the  testator's  children,  and  to  be'dMdedv 
amongst  such  of  their  children,  as  they  should  *($*■*> 
and  in  default  of  appointment  to  tbe  issafctf  h» 
said  children  at  fcl ,  and  in  case  any  swsh  issife  shook) 
die  before  attaining  91  -years,  then  wer;*'  ts  there 
could  be  no  reason  for  a  devise  over  in  case  of  tbe  its* 
of  a  child  dying,  and  not  in  tbe  case  of  the  child  itself 
dying  without  any  issue  at  all,  the  court  held  thfit  lb* 
share  of  the  child  dying  without  istae-,  should  go  ever 
in  like  manner.  These  cases  are  stronger  than  tin 
present,  because  there  the  structure  of  tbesentettd**afc 
perfect.  For  these  reasons  we  think  there  must  he  - 
Judgment  for  the  plaintiff. 

Tbe  Baiufvs,  Burgxssks,  and  Common  a  hrxMjht 
Borough  of  Tewkesbury,  in  die  County  of  Gw>- 

•  €B6Taftf4gOI9lf~DfSTON. 

A  cerperoUon  behtfentitlcdbu  prescription  to  toff  on  *0tsftfes*kfO*gtt 
into  the  market*  end  there  toot  on  e  merket~da#i  but  b*  «MA 
of  tote  U  h*d  become  the  practice  to  teUbu  teemper,  emdumoe 
******  ho  temple  they  hod  defined  the  like  teMferemmeeli 

•  in  the  merOjti  held  that  where  J.  bought  efB*  m  the  mor* 
.    ket  tm  ample  to  be  delivered  imJbhe borough,  A.  knowing B.uot 

to  be  e freemen  exempt  from  the  toll,  end  the  corn  net  tehmrc  bete 
in  eeetuewketi  end  the  teUnot  toheoe  bempeid,  eudvhick  corn 
wee  the  nexidem  delivered,  the  corporation  could  net  medntei* 
mem  agoJnst  A,  for  eucheeleinfrmud  ef  the  toff.  Q,  whether 
if  would  tie  egaintt  Bt  Held  eke,  the*  tuch  tale  byeemph» 
net  evidence  efe  tele  by  bulk%  upon  e  count  for  purchasing  cere 
tn  the  uuvrkettn  bulk,  end  not  poping  the  toff, 

Tbe  Bailip*  'T'HIS  wis  an  action  o%  the  east.    The  6rat  count  at 

T*w*  * w  r  declaration  stated  tbe  plaintiff*  to  be  possessed 

xtrtnt       of  a  market  in  Tewkesbury,  bidden  on  every  lYcdua- 

Dmou.     fay  throughout  the  year,  except  09  Chrutpute-iiry 

*  3  Atk.  315, 
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when  it  happens  to  Adi  on  a  Wsinttday,  for  the  baying       uotf. 
and  selling  com  and  nam  and  other  roods  usually^  ~ — . 
told  m  markets,  and  that,  by  reason  thereof,  they  were      &c.  of 
entittad  by  way  of  toll  to  a  peck,  via>  two  gaHotis  *nd  T*wl££** 
one  qtmrt,  for  every  48  bushels  of  corn  or  grain  brought      Pit™** 
into  the  said  market,  to  be  sold,  and  there  sold,  on  any 
ancb  market-day,  not  being  corn  or  grain  sold  by  any 
freeman  of  the  Borough,  nor  of  any  persons  legally 
exempt  frota  the  payment  of  toll,  each  bushel  contain- 
ing 9  gallons ;  and  so  in  proportion  for  a  greater  or  leas 
quantity  than  48  bushels.    It  then  alleged  that  the  dc- 
fendtm,  fraudulently  intending  to  injure  the  plaintiff** 
and  to  defraud  and  deprive  them  of  their  toll,  did,  on 
a  market-day,  viz.  on  Wednesday,  17th  of  November, 
1809,  he  not  being  a  fipeman  of  the  Borough,  nor  a 
person  legally  exempt  from  the  payment   of  toll, 
wrortgfully  and  fraudulently  buy  in  the  market of  Tewlce*. 
bury  from  one  John  Dobbins,  he  not  being  fc  free- 
man of  the  said  Borough,  nor  a  person  legally  exempt 
fromr  the  payment  of  toll,  96  bushel*  of  wheat  by  saint 
pie,  that  is  to  say,  of  the  same  and  like  quality,  with  a 
small  parcel  of  wheat  which  the  said  J.Dobbins  then  and    * 
there  produced  to  the  defendant,  as  and  for  a  sample  of    ' 
Abe  said  wheat  so  bought  as  aforesaid,  the  said  wheat  or 
any  part  theveof  not  being  in  the  said  market  at  the 
time  of  the  sale,  nor  brought  by  the  said  J.Dobliris  into 
the  said  market,  to  be  there  sold,,  and  the  defendant  well 
knowing  that  the  said  last-mentioned  wheat  Had  not 
been,  brought  into  the  said  market,  to  be  there  sold,  qn<* 
was  not  in  the  said  market  at  the  time,  of  his*  buying 
thereof;  whereby  the  plaintiffs  .weje  prq  vented  froju 
taking  their  toll  out  of  the  said  wheat,  as  they  would  . 
have  done,  if  the  said  wheat  had  been  brought  and 
placed  in  the  said  market  to  be  there  sold  and  had 
been  there  sold;  and  lost  and  were  deprived  of  the 
same*    The  second  count  only  varied   from   the  first 
by  alleging  that  the  96  bushels  of  wheat  were  bought  by 
sample,  without  any  explanation  .of  the  word  sample. 


/  Gup  in  B»  R.fn&nter  Ifrra»»    • 

twdbwerc  to  W  delivered  to  0)<^*4t^X4^Mf. 

, .  -  ThatbirdiMrar  claimed  the  toil  qps*  a&Ptf n  htought  in- 

to.*1*'  tatbewirketto  beaaUh  er^.l^sol&.on  a^iwr- 

^t,™'*^  ket^yaaddi^eredwjtWa  7W/K^^jr>wd  aljqgpd  the 

©wr**1.      **te  byaampie  hv  the  some  msdeaa  tte  stscppd  coum,ao4 

was  jfeotherraqMots  similar  tathe  t.W4>  pr«ceduigcounU. 

And  the  fourth  count  resembled  the  last  io  the  claim  of 

toll,  and  the  mode  of  sale  by  awnple,  agd.aHeged  tbatthr 

tank  In  question  bad  not  been  brought  into  the  market 

to  be  told,  and  was  not  in  the  market  frbenboughttty  the 

defendant,  bat  wa»  to  be  delivered  afterwards  to  the 

defendant  on  a  future  day  agreed  upon  between  the  aV- 

Jmdm*  and  the  said  John  Bobbin,    The  defetifkut 

.  pleaded  the  general  titii* ;  and  th*  cqus?  came  on  to  be 

tried  before  Mr.  Justice.  Lj^££sc&,  at  Uu?  summer 

aasfces  at  Gloucester,  J  803,  when  a  venjict  wap  fi>no4 lof 

the  plaintiffs  on  the  before  mentioned!  count*  of  the 

declaration,  with  Is.  damages  and  4()s.  qpsts,.  subject 

to  the  opinion  of  die  court  of  King'*  Bench  .qpoo  the 

following  case.  ..  _ 

The  plaintiffs  have  a  market  by  prescript**  hokkt 
.at  Tewkesbury  on  every  Wednesday  in  the  year  a***** 
on  Christmas-day,  when  it  happens  to  fall  on  a  We*** 
rftfy,  for  the  sale  of  corn  and  other  articles.  All  c* 
brought  into  this  market  to  be  sold,  and  them  aaWw 
bulk,  has  from  time  immemorial  paid  a  toll  by  ^x 
trayer  to  the  plaintiffs  of  twelve  tfcArr,  amounting  *° 
en*  pre*  on  every  43  bashels9  and  sot  propottioiuWj* 
mote  or  less,  according  to  the  quantity.  Until  about 
-50  or  40  y*ars  back,  all  com  sold  in  tbfc-.warkrt^ 
there  pitched  and  sold  in  bulk.  Sine*  jftftfe PP?*1 a 
'practice  has  gradually  prevailed  of  Selling  intha  mar- 
ket by  sample';  but  in  such  case  th$  customary  ttM 
the  corn  has  also,  till  lately,  been  taken,  whan  the  corn 
has  been  delivered  in  Tewkesbury.  Oo  WidneuUvM 
J*7lh  of  November,  180*,  the  defendant  not  being  a 
freemao  of  Tewkesbury,  nor  exempt  from  tbe'pay mem 
'of  toll,  knowing  the  plaintiff! $  claim  of  loWtipon  boy 
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ers  fa  iffieir  market  as  ub6ve  stated,  bought  by  sample       JHa 
in  Temkesburq  taarket  of  one  John  Dobbin*  a  farMfir;  ~  T~ 
who  was  neither  a  freeman  nor  in  anjr  otbtr  way  tx*      **.  <** 
empt  from  the  payment  of  toM,  which  defendant  km**,  T**JJ^Jirr 
two load*  of  wheat  to  be  delivered  hi  Tevhnburf.    At     fiiar** 
the  time  of  the  purchase  the  wheat  so  bought  by  the 
defendant,  was  in  the  bairns  of  John  Dobbins,  aod.tfafc 
defendant  knew  that  it  was  there,  and  that  it  bad  Mt 
beet)  pitched  in  th*  market  or  paid  toil  as  if  it  had  heen> 
pitched.     Afterwards,  *i*.  on  the  18th  and  20th  of  the 
s&tae  month,  the  said  Wheat  was  delivered  to  the  rfc-\ 
fendant  in  Tewkesbury.     Of  this  wheat  thte  customary 
toll  was  demanded  by  thte  officers  of  the  corporation, 
but  was  refused  by  the  defendant.    The  craestion  for 
the  opinion  of  the  court  is,  whether  the  plaintiffs  aw 
entitled  to  recover;    If  the  court  shall  be  of  opinian 
that  they  are  emitted  to  recover,  the  verdict  is  to  stand; 
if  not,  a  ttonsfatt  ft  to  be  entered. 

In  addition  to  this  case  after  the  first  argument,  a 
fifth  cO&trt  of  the  declaration  was  subjoined  as  M\&*H. 
**&*&  whereas  also  the  said  plaintiffs*  on  the  said' 1st 
<*f  O&obcr,  id  the  said  year  of  our  Lord  18Qfi,  and  long 
before;  werfe  and  ftoib- thenceforth  ebRtfcmolly  bkherto 
firat^^been^  «n<f 'still are lawfully  possessed  of  a  certain 
ot**r  tHtfrket'hoidtm  *a«fd  to  be  hokleh  in  Tettokesburf, 
dRfefcfttf,  upan  We&mtdny  in  every  vteefc  throughout 
^Nbftkty  eateept  on  CAfistrtttt-dtiy, whw  it?  happens  on* 
aifWM*to*ty)  for  thibfo  jing  and  setttag  of  corn ,  and 
gff4Wllfe*tXt*rg «ttb,Wa¥es,  and  merchandise*  itttoAlf 
rtrif  tmtolNfUjj  *«d  by  reason  thareof  the  said  jrftffa- 
ttgfr&rthig  Jtf  ttie  tittle  tot  aforesaid,  of  right  tmgfct  to 
ba*e*tett>*#&  stfll  tiftlght  dtoght  to  have  a  reasonable 
«*!  of  aft  ebfo  And  gfltfty  brought  into  thesaid  last  **n* 
&*^-mA&>l&to*A*i  atod  tbere  *rtd  oftimysue^ 
market-day,  •  riot  fetfug  et>rn  of  grain1,  *old  in-  the  tftidt 

J*tfgft>  adr  this  tttfft  ><ir  grate  of  any  o«h*r  >#rta*  tf* 


lit  Cme*  in  B.  R.  in  tatter  Term, 

«n&       persons  legally  exempt  from  the  payment  of  ssch  trig, 
.  (that  it  to  say)  one  peck,  to  wit,  nine  gallons  of  eorn  <s 

Uc* o£    *  grain,  during  all  the  time  aforesaid,  brought  witbii 
^*Z**n*r " the  faid  last  mentioned  market  to  be  sold,  and  there  soU, 

Put**,  add  so  in  proportion  for  a  greater  or  less  quantity  than 
46  bushels;  and  whereat  the  said  defendant,  on  Wcdw> 
dfary,  the  I 7th  day  of  November,  in  the  year  of  ou 
Lord,  t^lg,  the  said  Wednesday f  being  soch  marta* 
.  day,  he  the  said  defendant  then  not  being  a  freeman 
of  the  said  Borough,  nor  a  person  legally  exempt  fron 
the  payment  of the  said  toll,  bought  in  the  said  last  mo* 
tinned  market  in  Tewkesbury  aforesaid,  of  and  from  the 
said  John  Dobbins,  be  the  said  John  Dobbin*  thcasst 
being  a  freeman  ofthe  said  Borough,  nor  a  person  Icgslij 
exempt  from  the  payment  of  tfce  said  tolls,  direr*  to 
wit,  96  bushels  of  wheat,  which  had  been  bwwgbtby 
the  said  John  Dobbins  into  the  said  last  mentioned  mst* 
ket,  to  be  there  sold ;  by  reason  whereof  they  the  tsii 
plaintiffs,  then  and  there  became  and.  were  entitled  to 
receive  of  and  from  the  said  defendant  their  loll  das  to 
them,  for  radio  respect  of  the  said  last  mentioned  vfett 
so  bought  by  bun  as  aforesaid,  that  is  In  any,  f  f*fa 
of  the  said  wheat,  beiag  at  the  rnlt  of  one  peck  of  ml 
for  every  48  ftnArfi,of  the  said  last  mentioned  wke* 
as  aforesaid,  as  and  for  the  said  toll,  apd  the  wi 
plaintiffs,  then  and  there  demanded  the  aaidtpH  of  sal 
from  the  said  defendant,  and  required  of  ham  ta  state 
and  deliver  the  same  to  them  \  yet  the  said  4*f*k*> 
not  regarding  the  said  last  mentioned  fmmim,  M 
wrongfully  intending  to  injure  and  ppgnjfcja  tbssi  Ike 
«aid/*ruitifi,  in  this  behalf,  tad  tojliffpn^wddytte 
them  of  the  said  tolls*  so  doe  to  them  in  respent  at  the 
said  lost  jneutioned  wheat  so  bought  hy  the  said  it- 
ftudant  as  aforesaid,  did  not,  apd  would  not  tfceo,  or  at 
$ny  other  time,  render  and  deliver  to  tbem  the  said 
flainiift  the  said  toll  or  any  part  thereof,  althoagk  w 
tl  do,  tie  the  said  plaintiff  afterwards  (to  wit,)  on  the 
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{tame  day  and  year  last  aforesaid,  at  Te&ke&yry  afont-        1B05. 
said,  in  ihc  county  aforesaid,  was  requested  by  them  the  yj£  B^ir. 
aaid  pUintijfi  ;  but  to  render  and  deliver  the  same  toll>      &c.  &r 
or  any  part  thereof,  to  them,  be  the  said  defendant  has    SW"rttit~** 
hitherto  altogether  refused  and  still  refuses.  Di*™*, 

This  case  was  twfee  argued  most  elaborately  and 
ably  in  2W*ty  tenfe,  44  G<o.  III.  and  00  tw*  separate 
days  last  Hil&ry  term,  by  Pu  i*lbh  for  the  ptaimtifa  ami 
Abbott  fortbe*/i™dfi*J,  otathe  first  *#gfc*»t*t;  and  by 
William*,  Serjeant  for  the  pfo' rtt^atid  by  Eftaicf  ne 
for  the  dtfctofam,  on  the  second  argninent.. 

• *  JfgmmH  for  the  pfefefigfl  "  Hwre  waft  atari*  in 
Wttoft  o*w> and -the  selter  prodveed  a  sample  of  «wm 
.16  tb**wy*r;  tfcey  had  the  tame  edntoU^fc  of  the 
totftoft  at  H&jbt  «OfllM  aofoally  beta  pitched  in  tfcfc 
market  and  the-  boy er  had  requested  tb£  seller  tttlteep 
llftrhta  «-fcfr  days™  his  warehouse.  The  benefit 
effbertntfttotfc*  Market  of  buyers  and  sellers  Waa 
ttfiAf  ^toj+yed  by  the  parties  here,  and  infei*  wheh 
eent  &boid  »%olk,  each  indmdual  judges  of  the  fcilk 
ty*atytomtf*mple.  And  (tescttft&mmrtumnntirt 
4tofytm*+j  feiitf  innan hds a  fair,  (feast tfbohdve 
t^a^ttft^ioiig  ttfthtfaj^eainM  open  them  tea  the 
4rfjt*^iito*t^^^^  for  they 

*iUM|  ♦**  t^iUtafcttgfe  WHboni  p*y«*  the  duties. 
»J&**^^?*tfM  -^Wsi«  iii  IbW  af:th«05irner  ?f 
AfMbtfim^  «*ctf  k  meant;  not  ^  kcfeal  fi*ttd:  in 
*k^W/%#ahn*x*uaJ  dMrfg  Ml  *ftWi*i  kw,soch 
^i«UWaia^^oiMiki«ebof  tf  cbt&totf  declaration, 
mf4\ttVltt*tf^3tfim4iut,  contriving  ^defraud 
fthTtyflfe^  **¥M  am  ef  money 

diMfclty  « ttf&Wm*  ftfr  ©r»ailfetfwkh!i*ie?en 
mrf«W^a*M^>ttlt^>'*W  faktf  tajtarjflo  Ui<*a*fi- 
eat  inaHwjf  inO  HNjPptB  4  precedent  tH  tffly  t  rj&fwsg 

1  '•  l    : '  •  cut.  Hut.  c:  s.  crfc'.  -1,  "•  '• :'  *  * : » 


*  1 4  *      tascs  in  J5.  It  in  Easter  %fih    * 

4 1 9??.       p.  3(3,  to  a  declaration  for  erecting  a  new  fair,  wherwti 
ThtBAinFF,      e  Pfaintlf  declares  that  the  defendant,  well  knowing 
&c.  of       the  premises,but  contriving  zx\&  fraudulently  intending 
FWtwjf5URY  to  deprive  the  plaintiffs  th£  to!!  of  his  fair,  tfif  ereet 
DifTOK.      &c#  yCt  it  is  not  necessary  to  prove  morethan  that  there 
was  an  ancieiit  fair,  and  that  the  new  one  was  erect- 
ed within  7  miles,  and  within  2Q  yean  time.  Sq  in  casas 
i>f  obstructing  water-courses,  and  so  fpr  disturbance 
*>f  common,  it  is  always  laid  fraudule^tcr ;*  So  in  two 
.ease*  in  ffynch's  Entries,  for  not  grinding  at  thepfauh 
tiff's  mill ; .  and  also  in,  Coryto.n  v.  Jjythetye.f 

Lord  EcxaMBOROupi?,  C.  J.  "  Fraudulently  in 
general  means  wrongfully,  infraudem  Icgti.  .  It  may 
mean  otherwise,  according  to  the.  subject  matter, but 
it  is  an  inference  which  the  pleader  put*  ijpqn  the 
«ftct>  .■'■'.'■ 

Williams.  u  In  Skinner  v.  Gunton  and  offers,  J  the 

*  plaintiff  declared  for  a  conspiracy  iri  arrestingthte  frfewt- 
ifi/^  and  holding  him  to  bail  without  just  cause,  and 
only  one  was  found  guilty ;  and  it  being  moved  for  the 

*  defendant,  that  this  negatived*  the  declaration,  the 
'court  held  that  the  materia!  part  was  the  imprisonment 
'  and  holding  to  bail ;  and   though  it  was  laid  per  con- 

spirationem  inter  eos  habitant,  the. conrt  said  it  was  an 
action  on  the  case,  and  the  material  substance  was  the 

:undue  arresting  of  the  plaintiff,  and  not  the  conspiracy. 

1     It  is  in  tliis  sense  of  the  word  fraud  -that  judges,  when 

*  speaking* of  an  injury  in  fraud  of  a  market,  atod  of 
-  frauds  in  cither  cases  of  the  like  nature,  must  b£  tntde*~ 

'«       '  !■■■■>  ...:■■■■■ 

•  L)b.p1arit.*49,pl.  S3.   Jbid.33,  pi. +,    Loed  £i  Wf- 
/  borough,  C.  J.  mentioned  the  Prior  of  DumtokU'p  c*s?» 
.  11  if. VI.  I9f  pi.  $$f  in  which  thtvotii  frdMd*li*lcr  was  not 
x    **d,  b«t  the  f*ct •  was  j^id  tccujfe;  -toft  see further. iati^a 
pourse  of  the  argument. 
+  Z  Sound.  Rep.  11+. 
J  1  Saund.  Rep,  228. 


U  tkc  Fotty.Eflh.YtVr  if  Qtotgz  III  «5 

Hood ;  and  so  man  Lor4  Kbn yon  be  understood  in  isaf» 
thcomeof  Manly  y.Piersqn,*  jrhen  he  says  there  might  tkJilTIij* 
be  an  *ctk>q  fpr  the  fraud  which  the  defendant  Cfcta-  *<?  of 
nitted  by.  withdrawing  the  thing  from  th*  market.  SO  **,JJ|55J*^ 
most  Lard  Mtnsficld  be  ubderstqod  in  Blakcy  v.  Dim*.  Pitzejr. 
&fc,f  where  be  says*  if  this  is  &  fraud  on  the  owner  of 
the  toll ,  the  action  musk  be  on  the  case.  In  this  sense 
of  the  word /mod  both  the  buyer  and  the  seller  com- 
mit a  fraud  on  the  owner  of  the  market ;  and  if  the  ac- 
tion for  ibis  fraud  could  be  brought  against  both,  it 
may  be  brought  against  one  only  j  for  there  is  no 
pleading  in  abatement  in  tort  that  the  fraud  was  coin* 
mitted  with  divers  others.  In  the  case  put  by  Rolle,  if 
the  house  is  opened  for  selling  goods  near  a  fair,  the 
action  niust  be  on  the  case  for  the  fraud;  for  it 
cannot  be  for  the  stallage,  nor  for  the  toll  to  nomine  $ 
and  though  it  does  not  appear  from  the  book  what 
vas  the  action  there,  yet  it  is  obvious  that  it  could 
oot  be  for  a  trespass,  or  for  any  thing  but  the  tort.f 
The  principle  liport  which  the  action  is  founded 
appears  from  the  Prior  of  Dunstable's  ca&e:£  there 
the  prior  of  Dunstable  declared  against  t.  B.  abut* 
cher,  that  he  had  the  market  of  t).  and  the  con  trout 
thereof,  and  that  all  butchers  ought  to  sell  on  the 
market-day  on  the  prior's  stalls,  and  pay  one  penny 
ttallage,  atid  that  the  defendant  had  sold  has  meat 
on  a  market  day  at  his  own  boose,  ocoultey  where* 

*  4  tetrn  Rep.  \7f.  +  Cowp.  6ff4. 

t  tViiliains,  Serjeant*  being  askexl  if  he  had  ndt  referred  to 
the  Roll,  be  said  be  had  often  found  such  trouble  in,  it,,  that, 
taides  the  expeace,  ?  it  was  impossible  to,  do  it  in  many  cases : 
be  bad  sometimes  searched  five  or. six  days  for  one  case,  for  the 
reporter  states  only  jhe  term  when,  the  case  is  argued,  but 
tieJtotfiuaitered  when  the  issue  is  joined*  ,.,•■••, 

$  11  H.  VI,  7, 19,  a,  b,  cited  and  stated  by  Lof a  Coke  in 
**.Q'&tf  LonMs  Case,'  Co.  Rep.  nUUS7,  a.    . 


5l4  £*#$>  in,  Jfc  JEt  fa  Jftnfcr*B*% 


by,  fte.  to  wfiieh  the  <ftftn<fen»  pl«aded*ha*b+wi» 

tltPjuTim  a  ^mwclK>ldef  ■*&*  ***  avewaiar  enrtwfrftraft  ba>m 

fct.  of      holder*  to  sell  their-waiea  every*  mafket*dep  in  1M* 

**^J£J*T  own  ftoejes)  ted  k  wa*tf*ere»po*  kttdawft,  ***** 

Bit***     p*e§eripli*»  was  net-to  the  purpose*  fo*  if  «fc#  fm 

bad  a  market,  andis  Ibfcfcof  tbetewjn*  yon  aauiatfit- 

scribeto  sel)  meat  at  year  ew*  basse  oft  *  marifft 

day;  for  the  market  ceonefr  ba  hot  ia  an  opee 

pfcce,  and  the  prior  woatd  the*  Idea  Ma  beaafVafhift 

market;  end  aho  he  has  the  ©enaction  oflthe  tttffcl 

to  ate  if  the  goods  are  teadfrbfev  which  cannot  kt  tried 

•   by  his  officer  it  R  be  not  in  ope*  market;   ffrtk* 

when  themarket  betangate  the pwer>  which  caoaot  to 

but  in  the  market  phae  appointed  for  th^t  puipo*,ba 

eanaot  hoM  a.  toarbetii*  bk  own  bouse,  hot  ia  the 

common  place  upon  tke^raaritet-dty ;  wherefore,  fcc. 

liir^  E^len borough,  C.  J.    "There  it  seeiesthe 

i$$ue  wasjuppn.the  occultt ;  so  that  the  defendant  would 
Dot  be  liable  if  the  sale  was  open,  and»not  prmty,  bv 
which  tfie  public  would.be.  deprived  of  tbexesortio  and 
publicity  and  controul  of  the  market ;  it  seems  to  ha* 
beeu  considered  there  as  if  the  sale  in  tbesbop  was  an 
actual  safe  in 'the  market,  and  that  the  delivery  of  the 
goods  occultt  wa§  the  gjst  oPthe  injury/' 

Winmuumi  Seijjea***  f'ftit  «be  s^e:  was  ia  the 
4tf*toM4^h«»s<^  w*  aofc-upt*  the  f#*BJ^Mt*ll* 
and  therefore  no  ntallafra  could  be  diiPi*  T^W  i«  m)***1 
action  for  not  bringing,  ttacorn  tot&e  nwktfk  bqt  for 
btjio£'i*  jwp«ke*:.ifl  apfrjW»)^  way  by  which  the 

*  ft  appears  frotn [  Bivote, :P**tcWpri0**3;  AttttlfeHfe&sftnft? 
(he  judgment  wa*,  that  a  market  ought  to*  be  pwflfevafttf  ** 
pnfry;  «ad  thepfeadingt  were  afterward*  am«nded;  afcddfr 
^adsrt  pleaded  a  eastern  that  every  burgess,  *etad  tfa 
messuage  adjoining  tire  Htgk»$treetf  nri&ktseU  ia  kit  own*** 
seage,  and  that  be  wa*  a  burgess  sahfedrof** 
joining,  dec.  and  sold,  &c* 


thft'pnplciokbki  the  naalact  m  talk,  after  thai  1 


they t+ttbataayk;  it  weuM,  tbcatfare,  baiebeea  %  ^^jKP* 

ray  hard<agUea>,if  theopfpotmaioa  wete  to  dtclmrei**  **"**?"** 

O0tdbttsgteg:«he?  ooA  into  the  market  by  mpW  whan     dTT^L 

that  baa  boon  allowed  ae  longs.    If  tbe  corn  migbkby 

p**ib»Jityba)te.l»eea'  brought  to  tbe  market,  an*  it  Ml 

prevented  fr«voomiog  thereby  the  act  of  tbe  drfm* 

4fl*ti<  tfaafci*  ao  injury  for  which  an  action  will  Itai 

Ifia  *an*.by  foseatalliag  tbe  oora  before  it  conies  to  the  ? 

VWffceti  portnUit  from  cptaiag  there,  an  action  vilt 

lie*  by,  tbe  Otwner  of  the  market,  because  of  tbe  pesaibi* 

lily  of  bizxbaiog  <iaj  aied  ;*  yet  won  cans  tat  in  that  case* 

that  even  if  it  were  brought  to  the  market,  it  would  bft 

sobi  there*  and  tbe  toll  become  therebydue.f 

Lord  ELL^NBoaouGi!,  C.  J.  "  Then  yon  contend 
tbat«ifa  man  <is 'coming  to  a  market,  and  another  meete 
him,  jerqued  he  does  not  get  to  tbe  market  with  bio 
warns*  perfUQd,  the  owner  of  the  market  is  or  may  be* 
fcy  possibility,  injured,  an  action  will  lie/9 

Williams,  Serjeant.  4t  The  mere  possibility  of  in- 
jury is  the  reason  why  an  action  will  lie  for  erecting 
a  new  market  near  to  an  ancient  market  on  the  some 
day.  Colliton  v.  Lytheby.%  In  that  case  Twytdcn,  C.  J. 
does  not  take  any  notice  of  the  actual  fraud  intended, 
but  says  that  if  it  appears  that  the  defendant,  without  , 
any  lawful  authority,  had  erected  his  market  within  the 
distance,  and  that  it  was  held  on  the  same  day,  it  must 
be  presumed  an  injury." 

H&rwaa  here,  proceeding  to  argue  upon  the  Sib       ^  - 
coetttrf  the  declaration,  when  it  was  observed  that 

m  m  ?  i     i  »     ■  ji *  '  ii ,  iMa 

•  6' Mad.  49,  par  Justice  Pmelt. 

*  HoiaJucittkbalfo  Fit*.  Ahr,  Action  an  ihe  Catei  £fe    * 
VtnMt,  *6 ;  and  40  E.  III.  pi.  24.  f 

*  \      .      .   » 
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laodi       nosfech  eemtwas Mated  in the cum,  stfedicfbtm; 

-J ;       teen  found  foe  the  &/«<**•*  upon  the  ilk  andft 

Vc.AloVtr'  eonnt*  under  the  direction  of  the  learned  Jodge  (Law- 
^^  nENCR,  J.)  who  tried  the  cause ;  ktf  being  of  vpm* 
DttTa*.  that  the  sale  of  corn  by  sample,  without  aotaalddmj, 
was  no  proof  of  a  sale  within  the  terms  oftboie  cunts, 
for  which  opinion  he  relied  upon  the  authority  of  the 
ease  in  Cowper,  664.  And  as  it  was  now  suggested,  <n 
the  part  of  the  plaintiffs,  that  tffey  had  moved  for  a 
new  trial  on  that  direction,  it  was  now  permitted  to 
them  to  insert  the  5th  count  in  the  case  ;  and,  for  that 
purpose  the  argument  was  ordered  to  stand  ever,  sod 
accordingly  on  a  subsequent  day  he  proceeded  toargtf 
a*  follows: 

"  It  beiUg  stated  in  the  declaration  ^ti^t  the  cotyora* 
tion  is  entitled  to  toTl  by  prescription,  thai  is  *  right 
and  title  which  courts  of  law  will  endeavonr  to  prated 
against  any  fraud  or  evasion.  The  prescription  is  for 
porn  brought  into  the  market,  and  there  sold,  bst  ii 
even  a  part  of  it  is  brought  into  the  market  as  a  sample* 
and  the  sale  takes  place  there,  the  subsequent  deliiery 
of  the  greater  bulk  will  have  relation  back  to  the  deli* 
very  of  the  portion  by  way  of  sample,  and  thereby  be- 
come an  actual  or  at  least  a  virtual  sale  of  the  whole 
in  the  market.  So  in  £  Institutes,  713,  with  respect 
to  the  change  of  property,  by  sale  in  a  market  ourt, 
of  goods  .which  have  been  stolen,  where  there  was  a 
contract  for  a  stolen  horse  made  over  night  oat  of  a 
market,  and  afterwards  there ,  was  a  delivery  in  the 
market,  the  bargain  being  that  the  vendee  paid  oter 
night  earnest  to  bind  the  bargain,  but  yet  he  was  0 
bave  a  choice  of  agreeing  or  disagreeing  to  the  bargain 
afterwards  in  the  market,  it  was  held  that  the  property 
in  the  horse  was  not  changed  by  such  a  sale,  because 
tbe  delivery  had  relation  to  the  sale,  which  was  oat  of 
the  market.* 

*  See  also  Dyer,  <#,  *•  66. 
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,    Ia  Blanc,  J.    "  Suppose,  in  your  ease,  snob  *      sec*, 
conditional  bargain  had  been  made  in  the  houseofthe  xr^BAturp 
defendant,  before  the  market-day,  and  the  corn  had       *c  of    ' 
been  delivered  in  the  market,  then  according  to  yoot    **££**** 
OTgnmeo vyonr  cljeott  would  not  have  been  entitled  to     D»w»i 
-take  tbetettv" 

Williams,  Serjeant  ff  In  all  cases  of  executory 
acts,  the  thing  which  p  exec  qtqry,  when  done,  willhavp 
relation  to  the  previous  act  or  contract,  and  will  mak? 
hut  one  act.    Hawkins  and  Hare;*  Shelley's  case.f 

m  Lqrpl  Eu<e*  bohougb,  C.  J.  "  These  authorities 
pre  yerj  strong  to  shew  a  relation  as  to  point  of  tioMV 
hot  do  they  £pply  so  ap  fo  ina^e  q,  relation  as  to  the 
Joc^lity  pf  w  act?  How  can  this  relation  in  law  make 
J.hf  cpsq  so  delivered,  that,  at  the  time  of  the  tale  an4» 
firtwJ  delivery,  you  c*o  take  the  toll  out  of  the  com 
ddi^ereo1  ?  The  plaiqtifs  cannot  sqy  th^t  it  w*s  there 
_delju^r$4jntfreinwkek,? 

**  "IhtsfciN^,  cqtitrd.  "The  corporation  of  Tewkesbury 
Wish  to*  draw  into  the  market  that  which  they  are  not 
entitled  toby  the  charter,  and  which  the  crown  could 
not  grant  \o  tliem,  if  it  were  inclined  so  to  do."  Here 
he  went  into  a  short  review  of  the  history  of  grants  of 
markets  by  the  crown,  and  of  the  right  to  toll  by  pre- 
scription, and  cited  fc  Westminster %  g,  c.  31,  and  Cake's 
Sd  Institute,  p.  «19-  i€  The  declaration  here  states  that 
the  defendant  fraudulently  bought  of  Dobbins  a  quaq-' 
tit?  similar  to  a  certain  sample ;  but  it  does  not  state 
that  the  sample  was  any  part  of  the  bulk,  and  it  ex- 
pressly negatives  *haj  the  bulk,  or  any  part  thereof, 
/yras  within  the  Riqrket.  As  to  the  5th  count,  it  is  unner 
-  ■■"■,'  ■    }      ,   -,  ■  i ■  )«  "   :».'''    ■  *^  "  ■  ..  •"> 

»  n  Croke  J*c.  5)Q. 
•   +  lR*p*99,b.    Sc*  also  6 Ed. UL  44   fc  and  Bra. «o* 
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jeo&       cesbary  to  g»  into  the  consideration  of  the  casts  oti, 

jjJb^^  tecamethfti*  if  m  evide nee  to  support  it  in  fmrf,h 

_  Jm.  «f       |hc  prescription  isevea  there  stated  to  give  *  right  b 

*""£***  *$  <mly  for  corn  brought  into  &e  market,  a»d  that 

&***•     *oW,  and  not  far  corn  .merely  brought  into  the  m» 

fcet  or  merely  soM  in  the  market.    The  jpuwenptiffl  i 

express  and  clear  as  to  this ;  and  though  it  might  hate 

been  presumed,  for  want  of  the  evidence,  from  the 

'practice  of  the  last  40  years,  that  ftiere  was  a  p^ 

scription  for  toll  on  corn'  sold  by  sample,  yet  Ait  i> 

negatived  by  the  case." 

Lord  Ellen  borough,  C.  J.  "  Tliey  only  sajtbe 
practice  for  forty  years  has  been  different  from  tie 
previous  custom,  and  that  in  effect,  there  baa  beeo  t 
practice  of  abandoning  the  inspection  of  the  con 
which  tbe  laws  impose  on  them  for  the  benefit  of  At 
public.  For,  iniereU  rei  public* ,  that  the  corn  shod! 
be  produced  in  bulk,  that  they  may  see  not  tmbrthit 
the  measure  is  good  and  faithftd,  but  that  the  commo- 
dity itself  if  good  and  wholepome.  It  U  just  like  the 
case  which  w*  bad  the  other  day,  of  an  inspector  <rf 
skins  appointed  under  an  act  of  parliament!  or  usj 
ptbtr  similar  officer,  if  be  should  agree  to  a  ptactfcc  of 
not  inspecting  the  skins,  and  should  yet  demand  the 
fee.  Suppose  nobody  had  brought  corn  to  thai  ma- 
ket,  must  the  party  not  buy  corn  of  any  one  criof 
Ihemarket;  must  he  go  without  his  corn  and  sune? 
Do  you  happen  to  know  what  is  the  practice  at  Iff* 
four,  and  whether  toll  is  taken  there  upon  cam  sold  If 
mmfki  If  it  is  so,  it  must  amount  to  an  immense  w** 

.  BasKiHK,  "This  ie  alleged  to  be  a  fraad  upofithc 
wsarket;  but  there  can  be  no  fraud  in  thus  baying  tf 
there  ts  no  fraud  m  setting,  and  it  "is  clearly  net  wswm* 
lent,  because  the  sale  by  sample  has  beertafcawed  n 
long.  As  to  theca*  cited  from  9  JU!k'sJhr.l2$,b 
.    pi.  1  j  that  a  person  having  a  shop  adgokiiag*  a  to 
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has  no  righ$  to  sell. his  goods  there,  which  ought  to  b$       *MS» 
in  the  fair,  ig  that  case,  if  rightly  understood,,  thepfaia-  the  Bailiff, 
tiff  should  declare  that  the  goods  jwre/re  actually  in  the       &c  of 
fair,  and  that  the  sale  was  occylf.t)%  secretly  and  frR]}4u»       i*rfu$ 
kntly  in  the  bio  as  in  the   Pripr  of   t^nUahlt\     ^hto*, 
tan.    In  J^rd  v.  jForrf,  the  jury  found  as  it  was  stat- 
ed in  the  declaration,  that  the, market  was  set  up  with- 
out any  authority,  and,  of  course,  it  was  a  fraud  upon 
the  plaintiff}  for  the  law,  in  case  of  119  authority,  will 
imply  fraud;    but  here,  where  the  aqt  \*  pfinza  facio 
legal,  fraud  must  he  proved  expressly.    In  Mostly  ▼♦ 
Pearson*  Lord  Kenyon states  expressly,  that  by  the 
words  in  the  declaration  there,  stating  that  the  goods 
were  sold   in  the  market,  he  understands  an  actual 
*ale  in  bulk,  and  not  a  sale  by  sample.     He  adds,  it 
is  true^  thait  if  the  goods  were  not  brought  into  the 
market  the  action  must  be  for  a  fraud  in  n6t  bringing 
them  there  to  be  sdld  ;  but  that  must  evidently  be  an 
action  against  the  seller  only.'* 

lord  Ellen  borough,  C.  J.  "  All.  the  precedents 
certainly  are  for  goods  brought  into  the  market,  and 
thereuld." 

Easkine  then  said,  m  ariswer  to  the  ca**s  in  Vtn~ 
iris  and  FitzherbtrCz  Abridgment,  thatif the  lord  brittgi 
an  action  against  a  man  for  preventing  Another  from 
coming  to  nfc  market,  he  must  shew  that  he  did  s6 
knowing  of  his  intention  to  .cbitie  there,  and  aid*  frail* 
dulently,  wilhatlesigtito  prevent  him."  J  • 

Williams,  Serjeant,  in  reply,  stated  the  case  of  the 
Prior  of  Dmtstatylc  from  the  year  books  more  fully  than 
it  was  stated  in  CokSs  Reports.  The  defendant  plead? 
ed  first,  ore  tenus,  a'  prescription  of  a  right  to  sell  by 
the  inhabitants  of  the  town  wherever  tb?y  pleased,  and 
the  court  said,  that  could  not  be,  because  of  the  prescript 

■  1  1  1  '  ■  ■    ■     ■ m  11     l      I  m- 
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1805.       tion  for  the  toll,  which  was  not  denied.    He  then  set 
~L  Z  aP  a  custom  for  the  inhabitants  seised  in  fee  of  houses 

The  Bailiff,      \.   •    .         .  .  tl  t  , 

<  &c.  of  adjoining  the  market  to  sell,  on  the  market-day,  waru 
T'w*"*umT  and  merchandizes  in  their  houses.  But,  said  the  court, 
lhsTON.  u  whatdo  you  say  to  the  other  allegation,  that  you  sold 
occulta  whereupon  they  traversed  the  oecnltiJ*  Nov 
this  proves  t wo  things ;  first,  that  if  one  has  a  market, 
he  can  compel  persons  to  come  to  it ;  secondly,  that  if 
there  is  a  custom  for  persons  to  sell  goods  in  their  shop 
adjoining  the  fair,  they  must  expose  their  goods  pub- 
licly, and  not  sell  them  occulti.  Upon  the  case  io 
Fentrisbeing  mentioned, 

Lord  Ellenborough  again  observed,  "This  seem? 
loo  remote  an  inference  to  follow  from  the  per  quod.  1 
dare  say,  if  the  record  had  keen  stated  it  would  appear 
that  the  party  was  going  to  the  market,  and  that  he 
otherwise  would  have  sold  his  beasts  there,  and  that 
/the  defendant,  privately  intending  to  injure  the  owner 
of  the  market,  persuaded  him  not  to  come  to  the  mar- 
ket." 

The  case  stood  over  till  this  day,  when  the  judgment 
of  the  court  was  delivered  to  the  following  effect,  by, 

.  Lord  Ellrn borough,  C.  J.  after  ststiqgtbe  case: 
"  The  plaintiffs,  in  every  count  of  their  declaration 
except  the  last,  declare  as  of  a  saleof  wbeatnotactually 
brought  into  the  market,  and  there  sold  in  balk,  bat  sold 
by  sample,  whereby  the  plaintiffs  were  prevented  from 
taking  their  toll  out  of  the  said  wheat,  a*  they  would 
have  done  if  the  said  wheat  had  been  brought  and  pla- 
ced in  th<>  said  market  to  be  there  sold,  and  had  been 
there  sold.  In  the  last  count  the  plaintiffs  cempbto  of 
the  non-delivery  of  the  toll  on  a  certain  quantity  of 
corn,  which  is  alleged  to  have  been  brought  into  their 
market  to  be  sold  and  there  sold.    This  count  must  be 


laid  wholly  out  of  the  question  ;  for  it  contains  certain 
specific  allegations  of  facts  not  in  any  degree  subatan- 
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tiated  in~proof.  There  was,  in  truth,  no  such  corn  as  180*»  . 
there  alleged  brought  into  (he.  market  to  be  sold  ;  nor  The  h a m wr, 
was  there  any  corn  sold  there  in  bulk ;  nor  did  there  ever  Tm££*w1t 
exist  any  suchpkytical  possibility  of  rendering  the  toll  vc*m$ 
of  the  corn  in  bulk  as  is  in  that  count  assumed,  upon  X)ltT0H- 
the  sale  of  the  corn.  There  are  cases  in  which  a  sale 
by  sample,  and  a  delivery  of  the  sample,  may  be  con-  - 
sidered  as  equivalent  to  a  sale  and  delivery,  for  certain 
purposes,  of  the  bulk :  yet,  it  cannot  be  so,  to  afford 
the  means  of  fulfilling  the  averment  in  this  declaration ; 
for  no  fiction  in  law,  no  symbolical  delivery  can  operate 
by  relation  to  make  a  subsequent  delivery  of  corn  a 
delivery,  at  the  time  of  the  delivery  of  the  sample,  so 
as  to  give  the  plaintiffs  an  opportunity  of  actually 
taking  the  toll  at  the  time  of  the  sale,  which  can  only 
be  effected  by  natural  means,  namely,  by  the  specific 
in  trod  ijQtion  of  the  commodity  itself,  in  bulk,  into  the 
market.  This  count,  therefore,  and  the  material  alle- 
gations of  it  failing,  for  want  of  pToof,  the  case  must 
turn  upon  the  other  counts  only.  In  these  the  plain- 
tiffs complain  of  the  dtfendtnt,  as  the  buyer  of  the  corn 
by  sample,  and  do  not  form  their  charge  in  the  nature 
of  a  conspiracy  against  the  buyer  and  the  seller  for  a 
joint  fraud  upon  them,  but  for  the  supposed'  fraud 
by  the  defendant  in  buying  rnerely.  In  this  respect 
the  demand  of  the  plaintiffs  seems  very  oppressive : 
the  case  of  the  seller  is  indeed  very  different,  as  he 
can  of  course  chuse  whether  he  will  bring  his  corn 
into  the  market  or  not ;  but  the  buyer  has  an  excuse  for 
purchasing. in  this  mode  which  he,  the  seller,  has  not 
The  dtfeudamt  cannot  compel  tlie  farmer  to  bring  his 
corn  into  tbemarkeX,and  he  may  be  compelled  to  pur- 
chase his  corn  ra  this  way  or  be  deprived  of  the  necessary 
supply  of  corn  altogether.  But  it  m?y  be  said  that  he  may 
be  liable  on  the  ground  of  the  fraud  in  the  seller,  and 
that  both  parties  to  the  sale  which  is  fraudulent  must 
be  liable,  but  it  toes  not  follow  that  it  is  a  fraud  unless 
»  V« 
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/**&  the  parties  had  an  original  intention  of  fraud,  which  it 
•fhe  Bjliutt,  Neither  stated  nor  presntnedr  and  indeed  the  practice 
_  *».  of  Qf  selling  for  40  year*  by  sample  allowed  bj  the  corpo- 
^  wrnu  ration  must  sufficiently  negative  the  presumption  of  a 
Diiioir.  j0jnt  intention  to  defraud  the  corporation,  and  render 
the  mere  selling  by  sample  not  such  an  actas  they  cat 
complain  of  as  a  fraud  upon  their  rights.  Instead  of 
their  being  prevented  from  taking  their  toll  outof  the 
Wheat,  and  losing  the  same  as  they  have  alleged,  th« 
injury  consists  rather  in  a  breach  of  contract  or  duty 
between  them  eLnd  the  seller  in  depriving  the  lord  of 
the  market  of  the  composition  instead  of  toll,  than  of 
the  toll  itself.  Now,  as  the  corn  which  he  had 
bought  some  timebefore,  by  no  fraud  of  hisoWn,  was  not 
at  Te&kcsbuty  at  the  time  of  the  sale,  lie  had  no  bene* 
fit  of  th£  persoqal  view  of  the  entire  hulk,  nor  had  he 
the  advantage  which  results  to  the  t?uyer  from  these!* 
ler's  being  obliged  to  carry  back  his  commodity  in 
bulk,  if  he  cannot  dispose  of  it  in  the  market.  There 
is  no  other  mode  of  sale  and  delivery  than  the  sale  in 
bulk  to  which  Ihe  prescription  for  toil  can  apply,  and 
"which  could  justly  entitle  the  plaintiffs  to  their  claim 
for  toll.  And  it  does  not  appear  that  the  injurious  eonsc* 
qnence  complained  of  does  follow,  namely,  the  loss  of 
the  toll,  for  it  does  not  appear  whether  if  it  had  not 
been  so  purchased,  the  corn  would,  ever  have  been 
sold  in  Tewkesbury  market,  and  y<t  it  ought  ao  to  ap- 
pear in  order  to  establish  the  consequential  damage 
complained  of.  In  the  case  cited  of  Ashby  v.  J¥kiU  + 
it  is  said/'  there  must,  to  maintain  an  action  upon  the 
case,  be  *  possibility  of  damage ;  as  an  action  on  the 
case  lies  for  the  owner  of  an  ancient  market  for  erecting 
a  new  market  near  his ;  and  yet  Justice  Lowell  s^ys, 
perhaps  the  cattle  that  come  to  the  qld  market 
might  not  be  sold,  and  so  no  toll  due,  and  consequently 
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no  damage ;  but  yet  there  is  a  possibility  of  damage."       1805. 
But  this  is  atany  rate  an  injury,  and  renders  the  estate  xhtBxiuwr 
in  the  market  itself  less  valuable.  And  in  the  same  case,    •  Ac.  of  ' 
6  Modern  Rep.  4.0,  it  is  also  said  by  Powell,  Justice,  T,T^JJ^*T  ' 
that "  to  maintain  an  action,  the  party  must  have  a     !>*•*•*• 
real  presentdamage  or  a  possibility  of  a  future  one.  As 
where  one  has  a  market  and  toll,  and  another  is  com- 
ing with  goods  to  the  market,  for  which,  if  sold,  toll 
would  be  due,  and  a  third  person  hinder  him  frou^    , 
coming  to  the  market,  an   action  lies  for  the  lord  of 
the  market,  because  of  the  possibility  of  the  damage," 
There  the  injury  by  the  defendant  is  the  private  sale, 
which   is  supposed   to  have  contravened   the  imme- 
diate interest  of  the  lord.    The  law  in  all  cases  looks 
only  tp  proximate  and  possible  consequences  in  regard 
to  damages,  for  if  the  hindrance  in  that  case  was  occa* 
stoned  by  one  not  knowing  that  the  beasts  were  going 
to  the  market,  that  might  be  shewn  by  him  in  his  de- 
fence in  order  to  repel  the  plaintiff?  claim  to  damages. 
Here  the  proprietor  of  the  corn  was  not  induced  by  the 
defendant  not  to  bring  it  in  bulk  ipto  the  market,  and 
It  does  not  appear  but  that  if  he  had  not  bought  it,  it 
would  have  been  sold  to  some  other  person.    This  al- 
legation, therefore,  that  the  plaintiffs  were  thereby 
prevented  frbift  taking  their  toll,  and  thereby  lost 
the    same,  is  sustained  by  no  evidence;    and   upon 
these  grounds  we  are  of  opinion  that  the  damage  sail) 
to  be  sustained  by  the  act  of  buying,  as  well  as  that  of 
selling  itself,  is  not  made  opt  in  point  of  lact,  an4 
therefore  there  njust  l?e  .    ..  / 

4y$»^*NTfor  th^juuxJUUMrT*" 

The  Kino  <rg<ritfs*  Thomas  Pbice,  alias  Johh 
Wright. 

pit  an  indictment fdr  perjury  at  an  election  t  in  polling  in  the  name  of  A* 
P,on  a.  certain  da^ei&dencc  that tht defendant  nhtootogafteetoUef 
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1805.  and  entitled  to  vote,  polled  and  nrn  sworn %  thoughit  does  not  appaf 

by  whet  name*  is  evidence  to  be  left  to  the  jury  that  the  defendant 
polled  in  the  name  of  A.  B.  end  in  that  name  took  a  fabe  oathi 
for  it  *h*tt  not  he  presumed  that  there  was  more  than  one  f*** 
oath ;  and  p  the  defendant  polled  in  his  own  name,  he  «%«  F** 
it  or  rebut  the  presumption,  by  shewing  that  there  was  more  then 
one  false  oath,  taken,  in  which  case  the  identical  oath  cauldnst* 
ascertained, 

rrliE  defendant  was  indicted  For  perjury,  in  volingat 
the  last  Middlesex  election ;  and  the  indictment 
stated  that  heretofore,  to  wit,  on  the  24th  day  of  Juty> 
in  the 44  Gro.  III.  hi  Brentford,  in  the  county  ofM<f- 
dlesex,  an  election  was  had  and  made  of  one  knightofthe 
said  county,  &c.  that  at  the  said  election,  an  the  day 
and  year  aforesaid,  the  defendant,  otherwise  called  John 
Wright,  appeared  as  a  freeholder  of  the  said  county, 
and  claimed  to  he  admitted  to  poll  at  the  said  election 
by  the  name  of  John  Wright ;  and  before  he  was 
admitted  to  pQll,  the  said  Thomas  Price,  otherwise  Ma 
Wright,  was  required  by  the  said  candidates  to  take 
the  oath  prescribed  by  a  certain  act  of  parliament,  made 
in  the  reign  of  his  late  majesty  Geo.  II.  entitled,  'an 
act  to  explain  and  ajpend  the  laws  touching  the  elec- 
tion of  kmghts  for  the  shire/  &c.  and  averred  that  the 
jaid  defendant  was  djily  sworn,  apci  did  talse  the  said 
oath  ;  *'  und  thaj  the  said  defendant,  otherwise  called 
Job*  Wright*  not  having,  $c,  but  mipding  and  friend- 
iug  to  prevent  the  due  course  of  the  said  election,  ana 
unlawfully  to  aggrieve  and  molest  "the  said  G.  B* 
Mninvaring"  (one  of  the  candidates)  <r  and  to  cause 
and  prdcure  thre  said  Sir  K  Burdttt  to  be  wrongly 
elected  and  chosen,  at  the  said  election  to  serve  in  the 
F*'4  parliament,  as  akpight,  pf  the  said  county, did  l^n 
and  there,  upon  and  in  the  oati)  aforesaid,  so  adminis- 
tered fo  and  taken  by  him  0*  aforesaid,  and  before  be 
was  admitted  to  poll  at  the  said  election,  to  wit,  on  the 
fame  day  and  year  aforesaid^  at  Brentford  aforesaid* 
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in  the  county  of  MiddleseT,  falsely,  wickedly,  mail* 
ciously,  wilfully,  and  corruptly  say,  depose,  and 
swear,  among  other  things,  in  substance  as  follows, 
(that  is  to  say,)  "  that  he  the  said  defendant,  otherwise 
called  John  Wright,  was  a  freeholder,  in  the  county 
of  Middlesex,  and  had  a  freehold  estate,  consisting  of 
p  house  in  the  occupation  of  himself  the  said  defendant, 
otherwise  called  John  Wright,  lying  or  being  at  No.  8, 
Bell  Court,  Gray**  Inn  Lane,  in  the  county  of  Middle- 
itx,and  that  the  place  of  abode  of  him  the  said  defendant, 
otherwise  called  John  Wright,  was  at  No.  8,  Bell  Court, 
Gray's  Inn  Lane,  and  that  the  said  defendant,  other- 
wise called  John  Wright,  so  minding  and  intending 
as  aforesaid,  after  he  the  said  defendant,  otherwise  called 
John  Wright,  had  been  so  sworn  and  taken  the  said  oath 
as  aforesaid,  did  at  the  said  election,  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  &c.  poll  and  give  his  vote 
for  the  said  Sir  JP.  Burdett,  whereas,  in  truth,  the  said 
defendant,  otherwise  called  John  Wright,  was  not  then 
or  at  any  other  time  a  freeholder  in  the  said  county  of 
Midddlesex,  and  bad  not  then,  or  at  any  other  time, 
a  freehold  in  the  said  county;  and  so  negativing  each 
allegation  of  the  oath. 

At  the  trial  before  Lord  Ellekborougw,  C.J.  at 
Westminster,  in  the  sittings  after  last  Michaelmas  term, 
the  defendant  was'  convicted  upon  evidence,  which  was 
iq  substance  as  follows : 

The  candidates  agreed  in  writing,  that  the  voters 
should  be  required  to  take  the  freeholders  and  bribery 
oaths  only,  and  these  were  accordingly  required  of  them 
and  were  taken.  On  the  second  day  of  the  election 
a  person  polled  at  No,  2.  in  the  Holbom  division  of  the 
hustings,  in  the  name  of  John  Wright,  No.  8,  Bell 
court,  Gray's  Inn  Lane,  which  house  he  said  was  his 
freehold,  acid  he  resided  there;  and  to  this  he  was 
sworn  ia  the  usu^l'  ^sy.~No  such  person  resided 
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there ;  but,  in  fact,  one  Hampden  Cross  occupied  Ae 
house,  and  it  Was  the  freehold  of  one  Phillip**— To 
prove  that  the  defendant  was  the  person  who  polled  in 
the  name  of  Wright  as  above,  one  Henry  Brkt  vis 
iworn,  ana!  deposed  that  he  knew  Price  about  a 
twelvemonth,  that  he  saw  him  at  Moorgate  on  the 
Tst  day  of  the  election,  when  he  said  he  was  going  to  the 
Brentford  election,  and  on  the  2d  day  he  saw  him  poll 
it  the  election  ;  that  he  observed  he  was  asked  some 
questions,  and  he  said  he  was  a  freeholder,  arid  his  name 
was  Johh  Wright,  and  he  saw  him  sworn  and  kbs  the 
book  twice,  at  two  d  ifforent  times,  and  that  he  stated  that 
lie  lived  in  Bell  Court,  Gray's  bin  Lane  ;  that  be  after- 
wards saw  him  at  a  small  public  house  in  Brentford,vibcs 
he  said  to  one  Stephen  Taylor,  an  agent  for  Sir  JFl  Birr- 
iett,  that  u  he  had  done  the  trick  for  him,  and  would  do  it 
again*;"  and  Tat/lor  replied''  he  did  not*care  how  often; 
he  should  have  a  pound  note  every  tMrie."  That  he 
saw  these  two  persons  together,  again,  at  another 
public-house  in  Fore-street,  when  Taylor  said  it  was  ail 
right,  and  he  should  be  paid  a  guinea,  and  recommended 
him  to  come  the  next  day  and  bring  Some  friends,  awl 
if  they  could  not  find  frceholders;ihet  could  find  free- 
hold* On  his crass-cxaminatiotiy  by  some  inadverteoce 
be  produced  a  paper,  which  he  positively  swore  he 
kad  written  all  himself  at  the  hustings  with  a  pen  and 
ink,  which  hebad  with  him.  This  paper  appeared,  upon 
inspection,  to  be  a  note  or  memorandum  of  Price's  wt- 
ing  for  No.  8,  Bell  Court,  Grajf  s  Inn  Lane,  which  it 
Was  evident  was  written  by  two  different  persons,  and 
Upon  this  fact,  thecotmsel  for  the  defendant  so  impeached 
the  testimony  of  this  witness,  that  in  the  summing  op  of 
the  evidence,  his  Lordship  directed  the  jury  to  consi- 
der whether  he  meant  to  say,  that  tie  wrote  the  whole  of 
the  paper,  as  his  words  were  certainly  to  be  understood, 
•r  only  the  words  which  were  in  his  blind  writing, 
namely,  «  his  freehold,  No.s;  Bell«mri,  Grmfs  Im* 
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Lm$,  and  whieb  were  spelt  Bell-cbtt  Gtesing  lam"  jm& 
Bat  tut  LordffUp  said*  he  thought  he  pledged  hitn-  yhc  Ki»o 
•elf  to  be  the  writer  of  the  whole  ;  and  that  if  tbfey  ^™«_ 
thought  Mm  perjured  in  this  particular,  notwithstand- 
ing the  confirmation  lent  to  bis  story  in  other  particu- 
lars, it  would  be,  in  hi* opinion,  better  to  lay  it  wholly 
oat  of  their  consideration,  than  to  garble  his  testimo- 
ny* The  evidence  of  Briit  was  confirmed  in  the 
trtherpajtiflydarsby  one  Denbigh,  who  deposed  as  to 
.PrtVs  polling  on  tbe  second  day,  that  he  saw  him  poll 
4*tth  two  others,  strangers  to  the  witness ;  that  he  saw 
hi*  band  upon  tbe  book  j  and  he  confirmed  the  subset 
f§uent  particulars*  respecting  the  meeting  him,  with 
Tfylor  in  Brentford,  and  afterwards  at  night,  in  Fore 
Street;  and  also  in  the  words  used  by  the  defendant,  and 
Tmghr;  but  be  could  ftot  swear  that  Price  polled  ill 
the  Dome  ofWtigkt,  nor  could  ha  hear  in  what  has* 
be  polled. 

The  defendant,  being  Convicted  as  before  stated,  Er- 
rfciNE,  obtained  a  rale  to  shew  cause,  why  there  should 
pot  be  a  new  trial;  trpou  the  ground  that  omitting 
BrilVs  evidence,  there  was  no  proof  that  tbe  defendant 
polled  in  the  name  of  If  right,  though  he  might  have 
polled  in  some  other  name ;  and  In  order  to  support  the 
averment  in  tbe  indictment  it  was  necessary  that  it  should 
appear  that  he  polled  in  tbe  name  of  John  Wright  i 
and  it  was  accordingly  argued  by  tbe  Solicitor  Gft* 
jceral  and  Garrow  for  the  Crown,  and  EbsKine  for 
the  defendant,  and  in  this  term  the  opinion  uf  the 
court  was  delivered  to  the  following  effect  by 

Ldrd  EtiaiTBOftotrGH,  C.  J.,  after  stating  the  case^ 
and  that  the  question  was  of  considerable  importance 
in  the  administration  of  jnttiee  in  criminal  eases : 
*<  There  was  sufficient  evidence  that  Price  polled,  and 
look  a  false  .oath  OQ  ^at  day.  He  did  not  prove 
tfeat  be  took  the  path  in  hie  own  name,  oor  does  he 

JfO.SS*  *x 
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1805.  even  pretend  it.  Now  it  does  Dot  appear  that  more  thai 
^"JjT  one  false  oath  was  given,  and  therefore  we  oughtnot  to 
versus  presume,  that  there  was  more  than  one  given ;  and  if 
Pjiic*.  there  was  only  one  false  oath  given  on  thatday>  and  a 
false  oath  is  admitted  and  proved  to  have  been  given  by 
Price  on  that  day,  then  the  presumption  of  the  identity 
is  unavoidable.  But  this  is  capable  of  being  rebutted 
by  other  evidence.  The  defendant  might  not  only  have 
proved  that  he  voted  in  the  name  of  himaelf,  but  be 
tnight  have  shewn  that  some  other  person  voted  for 
a  freehold  which  was  not  his  own,  and  then  the  in- 
tendment, as  applicable  to  him,  would  have  been  re- 
butted, by  shewing  that  two  persons  voted  for  fictitious 
freeholds ;  in  which  case  the  fictitious  freehold  in  ques- 
tion could  not  have  been  referred  with  more  certainty 
rto  one  than  to  another.  The  indictment  was  preferred 
'at  least  six  weeks  before  the  trial,  and  the  default* 
had  time  to  be  prepared  with  his  defence,  and  he  msst 
be  presumed  to  have  known  in  point  of  fact,  what  wa» 
proved  by  Denbigh ;  but  there  was  no  evidence  offered 
ori*his  part  in  denial  of  the  charge ;  and  it,  therefore, 
appears  to  us  that  the  evidence  of  Denbigh,  by  which 
it  is  proved  that  he  polled,  not  being  a  freeholder,  in 
the  name  of  some  person  on  that  day,  and  took  * 
false  oath,  was  evidence  competent  to  be  left  to  a 
jury  in  proof  of  the  averment  in  the  indictment,  that 
he  polled  in  the  name  of  John  Wright,  and  therefore 
that  the  verdict  of  Guilty  ought  to  stand/' 

RtfLE  DISCHARGED. 

The  King,  against  the  Inhabitants  of  Mortlake. 
Saturday,  May  18. 

B.  *  pauper  and  his  fat/ify,  cubes  into*  parish  un&rsceri&e*** 
and  has  a  son  W.  born  Outre,  who  quit*  hi*  father' sf*mifyy  m 
ries%  and  has  children,  and  after  the  death  of  B.,  the  ten  of  W-* 
hound  apprentice  to,  and  serves  with  him.  Held,  hegsxm  a  settk- 
monif  fir  W.  was  romovaHr>  and  not  protected**  thetrrtj/kn*. 
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QRDER  of  removal  by  two  justices  of  Mary  Dormer        isos. 

and  her  four  children,  from  Mortlake,  Surrey,  to  Thc  KlKo 
Great  Mar  low,  Bucks?  Upon  an  appeal  to  the  quar«  tcrtm 
ter  sessions,  (ot  Surrey y  a  case  was  reserved,  which  ofMoitLA^N 
stated  that  John  Dormer  and  Anne,  his  wife,  being 
legally  settled  in  the  parish  of  Hambleton,  in  the 
county  of  Bucks,  in  February  \70O,  went  with  a  regu- 
lar certificate  from  Hambledon  to  Great  Mar  low,  in 
the  same  county ;  and  during  their  residence  at  Great 
Marlow  under  such  certificate,  had  a  son  born  there, 
named  William.  Both  John  and  WilliamWved  and  died 
at  Great  Marlow,  without  having  gained  any  settle- 
ment in  that  parish.  William  Dormer  left  his  father's 
familyf  married,  and  occupied  a  separate  house  of  4/. 
a-year  in  Great  Marlow,  and  had  a  legitimate  son 
named  J  homos,  who  in  17 66,  being  several  years  after 
the  death  of  John  the  grandfather,  and  Anne  his  wife,  . 
was  regularly  bound  apprentice  to  his  father  William, 
by  indenture  for  7  years,  and  served  his  apprenticeship 
under  the  same  at  Great  Marlow.  Thomas  Dormer 
was  afterwards  married,  and  had  a  son,  Thomas  Dormer, 
now  deceased,  who  was  the  husband  of  the  pauper, 
Mary  Dormer,  and  the  father  of  the  four  children  re* 
moved  with  her  by  the  order  appealed  against.  The  sin- 
gle question  on  the  hearing  of  the  appeal  wa3,  whether 
under  the  apprenticeship  of  Thomas  Dormer  the  elder, 
to  his  father  William  Dormer,  and  the  statute  12  Anne, 
c.  IS,  Thomas  Dormer  the  elder  had  gained  a  settle- 
ment in  Great  Marlow  ?  Thomas  Dormer  the  younger, 
not  having  gained  any  settlement  in  his  life-time,  and 
die  paupers  having  no  other  settlement  there,  than  a 
derivative  one  under  the  said  Thomas  Dormer  the  elder, 
who  had  done  no  act  to  gain  a  settlement,  in  Great 
Marlow,  unless  he  did  so  by  serving  the  said  appren- 
ticeship. •  The  court  of  quarter  sessions,  being  divided 
in  opinion,  allowed,  the  appeal  pro  forma  in  order  Jp 
take  the  opinion  of  this  court. 
3x& 


$*|  Caw*  in  B.  Jfc.  fo  £*tjkr  Ttfin* 

loos.         ''*•  Swu«wwmG«iwui.  »d  Maeeyat  w«tp 
■     ■      beard  liar  the  npptllqatf ,  aad  cited  several  cases ;  bdt 

ft*  lnh»hitant*  though!  it  jtoessary  to  offer  *  sort  of  apology  for  Afar- 
Uoitlai*.  y^^  afcqing  a  case,  and  *rgwog  against  his  own 
Opioton,  it  i*  needless  to  detail  tfcose  *f  guinea}?. 

Law**  and  frkraolt  umiril. 

Lord  El^enbqrouoh,  C  J.  ''  The  question  in 
thi$  case  tarns  upon  this  point ;  whether  William  D*p- 
fwer's  residence  in  Great  Marlow  was  coveted  by  the 
)6erti6c$te  of  Vis  father  John  Domtr?  U  FTfttMM) 
Dopritr's  residence  ceased  to  be  *  residence  tinder  the 
pertificafe  of  his  father,  after  his  death,  tftefa  the  aer* 
tice,  as  an  apprentice  nnder  htm,  *iH  coufer  4  settler 
jhent,  fij  the  0  arid  9  FT.  II!.  p.  30,  if  a»y  peraaq 
ppmes  tp  reside  fa  any  parish,  *hh  a  certificate  fnm 
the  charph-^nrdent  of  apptherparbb*  tha|rheli  legally 
fettled  }n  $uch  lest  parish,  such  eertiieMe  shall 
pbfign  the  said  last  p^rifH  '*  to  receive  and  provide  for 
flie  person  mentioned  in  (.he  said  certificate,  together 
pfth  hh  or  her  family,  as  inhabitants  thctwf,  wherew 
they  |haU  become  chargeable.**  Tlie  question,  there* 
fore,  turns  upon  the  meaning  of  the  word  fuHulf.  In 
prdtnary  language  this  plight  include  n©$  only  the 
persons  mentioned  in  the  qrigifial  certificate,  b«t  all  his 
family  and  descendants  after  born ;  but  this  woold  be 
g  yery  \ ncprjventent  construction  for  it  would  make  it 
pppessary,  in  njany  case?,  to  tJWJe  a  pedigree  with  great 
pictfy.  There  bAs  therefore  beep  a  restriction  on 
the^e  irprds  introduced  in  p*$qy  oases.  Thus  in  the 
King  v.  Pnffingtqn  inhabit* #*,  4  7Ww>  fopar/t,  737, 
ft  has  been  held  that  the  word  fomjty  mast  nean  those 
yfhp  form  a  raft  of  the  family  household  of  the  father  who 
}s  protected  by  the  certificate,  all  who  live  under  the 
fame  roof,  fcpd  ponstittifcp  b«9jtyt  **dc,  as  was  (aid  by 
Lpr4  %tnyotf.  Swdoes  ihat  apply  to  TfffpMfi  Dor* 
fner,  after  the  death  of  his  fitfhar?  Certainly  not.— 
Jfp  had  then  become  the  object  of  a  neqr  settlement, 
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*  person  capable  of  collecting  about  him  the  rest  of  hit  tm>& 

family,  and  constituting  anew  fir*  side,  at  it  were,  of  The R|j|# 
his  own.    Then  it  is  said  that  an  apprentice  to  a  wife, 


who  it  married  After  the  certificate  granted,  and  wbote  «nii£l^* 

hnsbaad  it  dead  at  the  time  of  the  apprenticeship,  does 

not  gain  a  settlement,  because  the  certificate  extends 

to  her  at  a  part  of  the  deceased  husband's  family. — 

But  that  was  both  the  foot  and  remains  of  the  family, 

included  in  the  certificate,  and  there  was  not  existing 

there,  as  there  is  here,  any  bead  of  another  family ; 

for  here  the  son  starts  for  himself,  as  a  new  head  of 

another  family,     He  is  forisfamiliated ;  and  if  so,  there 

is  no  question  but  he  can  confer  a  settlement ;  and  I 

consider  Thomas,  the  son  of  William,  who  was  soforis 

familiated,  as  having  gained  a  settlement,    The  words 

in  the  recital  of  (he  statute  12  Anne,  c.  18.  $  £,  are, 

'  whereas  many  persons  obtaining  and  bringing  smeb 

certificates'  do  take  apprentices  who  gain  settlements, 

'  though  such  masters  coming  with  such  certificates, 

have,  by  virtue  thereof,  no  settlement  in  such  parishes; 

and  it  enacts,    that  any  person  who  shall  be  an  ap~ 

preatice  to  aqy  person  '  who  did  come  into  or  shall 

reside  in  any  parish,  by  means  or  license  of  such  per* 

tfficate,  and  n<>£  afterwards,  having  gained  a  legal  set* 

dement  in  sijch  parish,  shall  not  gain  a  settlement  by 

reason  of  such  serving  therein/     I  have  been  Ipojuqg 

at  the  other  $ct  of  parliament  8  &  9  of  William  3.  c. 

SO,  and  I  an*  of  opinion  that  the  words  must  be  coot 

str^ed  in  a  copulative  sense,    The  latter  statute  only 

contains  the  words  '  shall  come  into  the  parish  there  to 

reside,  and  shall  actually  reside/  and  says  that  be  or 

his  children  though  horn  there,  not  having  otherwise 

pecjuired  9  legal  settlement  then?,  may  he  retpoved." 

<fco*B,.J.  P  The  question  is  merely,  what  is  or  is 
|iet  a -part -e^  the  fathers  iaawly,  and  this  seems  to  me 
to  b*Y*  J>tt»  v41  decided  itt  *hp  Ring  v,  <Pw*n$ton. 
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UKML      •  bet  us,  therefore,  look  in  this  case  to  aee,  whether  to 

ThTKiffo     Pe™>n»  William  Dormer,  formed  a  part  of  his  father1! 

vmui       family.    Now  he  had  left  his  father's  family,  and  it  b 

iSafimM  *>  8tated  in  the  case»  he  had  a1""6*  8nd  was  *  hoiIse" 
keeper ;  and  his  ton  was  bound  apprentice  to  him.  I 
really  do  not  know  how  to  state  a  case  in  terms  which 
shall  be  sufficient  to  fhew  how  he  could  be  less  a  part 
of  his  father's  family  than  this.  Having  ceased  \$ 
be  part  of  his  father's  family*  he  was  clearly  not 
within  the  certificate,  and  therefore,  by  virtue  of  hi» 
apprenticeship,  gained  a  settlement" 

Lawrence,  J.  after  expressing  some  surprise  that 
'  twelve  gentlemen  at  the  sessions  could  have  been  divided 
on  such  a  question,  "  This  case  has  been  said  to  be 
governed  by  the  King  v.  Sherborne  # ;  but  that  case 
only  turned  upon  the  child  being  a  part  of  the  fami- 
ly. What  however,  was  the  purpose  of  the  statute 
of  the  12  Anne,  c.  19,  but  for  preventing  persons 
who  could  not  themselves  be  a  burthen  upon  the 
parish,  from  bringing  burthens  on  the  parish  i  That  is 
to  say,  ft  enacted  that  no  man  who  himself  could  not 
have  a  settlement  in  the  parish,  should  be  capable  of 
conferring  any  settlement  on  another,  by  hiring  or  ap- 
prenticeship. But  under  the  authority  of  the  Kin*  v. 
Jfeathf,  this  person  was  liable  to  be  removed ;  there- 
fore the  mischief  to  the  parish,  which  was  prodded 
against  hy  the  statute,  could  not  happen  ;  for,  if  they 
thought  he  would  bring  a  burthen  upon  the  parish, 
they  might  remove  him  and  his  servants," 

Le  Blanc,  J.  "  I  am  clearly  of  the  same  opinion. 
Whether  the  master  was  settled  in  the  parish,  was 
not  the  questioq ;  but,  whether  he  was  within  th* 
meaning  of  the  two  acts  of  parliament.  By  the  sta- 
tute of  12  Jnnc,  c.  19.  the  service  under  a  person 
«■■■'.■  ■  ■  ■  ,      1. 1*  1 1,  .       ■  — 

>  Burr.  £6,  U2,  t  5  Term  top.  4fM. 
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who  has   come    into*  a  parish  under   a   certificate,       nM5*_ 
not  having  gained  a  settlement,  shall  not  confer  a    The  Kin* 
settlement.    But  at    the  time   of  this    service,  the  ^  T^£jtartu 
family  which  came  into  the  parish  under  the  certificate  of  Mobilakr. 
was  at  an  end.    He  was  at  the  bead  of  a  distinct  fa- 
mily, and  was  not  to  be  considered  as  residing  any 
longer  under  the  protection  of  the  certificate.    Then 
what  decision  is  there,  which  says  that  such  a  person 
cannot  confer  a  settlement?    The  meaning  of  the  act 
of  parliament,  was,  that  persons  who  are  incapable  of  be- 
ing removed,  shall  not  be  the  means  of  bringing  a  bur- 
then upon  the  parish  ;  but  under  the  cases  of  the  King 
t.  Darlington,  and  the  King  v.  Heath,  he  could  be 
removed.    With  this  view  of  the  case,  it  appears  clear, 
that  the  decision  of  the  quarter  session  was  wrong,  and 
that  the  order  must  be  confirmed. 

Rule  absolute. 


The  King  against  the  Conservators  of  the  great 
Fens,  called  the  Bedford  Level.    May  17. 

The  conierYatort  and  commonalty  of  the  Bedford  Level  are  im* 
powered  by  stat.  15,  Car.  II.  c.  ,  to  elect  a  register,  and  other 
officers.  This  register  is  to  register  att  deeds  of  conveyances ;  which 
thereupon  have  the  eject  of  bargains  and  sales  enrolled,  and  are  of 
no  effect  until  so  registered,  and  at  such  election  only  proprietors 
of  100  acres  of  fen  land,  by  conveyance  so  registered,  are  entitled 
to  vote*  Tkeyappoint  also  a  deputy  register  maid  of  the  register: 
the  register  dying,  an  election  is  had  of  a  nets  register  t  h#M,  that 
by  the  death  of  the  principal,  thooffice,  qf  the  deputy  register  eeateM 
and  lands  held  tp  conveyance*  registered  by  him  after  thai  time 
and  before  the  ejection*  do  not  entitle  the  proprietors  to  vote  at 
snch  election.  Such  an  office  is  not  the  subyeet  of  a  quo  war- 
ranto j /or  it  is  no  usurpation  of  a  franchise  upon  the  crowns, 
and  the  proper  remedy  upon  an  election  obtained  by  a  majority  of 
ouch  votes,  is  by  mandamus.  Semblc,  though  a  quo  warranto 
*  should  lie  in  any  case,  it  may  not  be  alone,  a  good  cauoefor  raffa 
fog  a  mandamus. 


#30  taut  int.  tL  in  Matter  fef*k 

18ft.       *T*HIS  was  at)  application  for  a  mmdanm  to  *Wl 
TJ7J^;o  and  sweat  Edward  Christian,  Esq;  registrar  <J 

******       the  Corporation  of  the  Bedford  Level, 
^a^m "*       The  affidavit  of  Mr.  Christian  stated  that  the  govet- 
BxDroRD     nor^  bailiffs,  and  commonalty  of  the  conservators  of  the 
Great  Level  of  the  Fens,  was  incorporated  by  an  art 
passed  in  the   15th  pf  Charlc*   II.    intituled  "  Aq 
Act  for  settling  the  draining  of  the  great  Level  of  the 
Fern  called  Bedford  Level;'  which,  reciting  that  95,000 
acres  of  lands  there  were  vested  in  Francis  Earl  of 
Bedford,  and  his  adventurers  and  participants,  enacted 
that  he  and  his  heirs  and  assigns,  and  the  said  adven- 
turers should  be  a  corporation,  and  that  the  said  corpo- 
ration should  meet  a4  often  as  they  pleased,  and  appoint 
a  register  and  other  officers,  and  that  none  of  the  com- 
inonalty  should  have  voices  that  had  not  100  acres  of 
•  the  said  land ;  and  that  all  conveyances  of  the  said 
land  entered  with  the  register  should  be  of  force  to 
convey  a  freehold,  as  if  the  same  were  enrolled  within 
6  months  ia  the  King's  Bench,  and  no  grant  or  convey- 
ance should  be  of  force  but  from  the  tijne  it  should  be  so 
entered,  &c»  That  the  usage  of  the  said  corporation  ap- 
peared from  the  books  to  be  to  hold  a  court  about  once  a 
year  at  Hit/  in  April,  to  elect  a  register  and  other  officers. 
That  Charles  Nulson  Cole  was  mapy  years  register; 
that  at  the  April  faceting  1604,  the  corporation  elected 
Inn  register,  with  a  salary  of  lOOl.  a-year,  a*4  T. 
Gttobcd,  Esq.  deputy  register,  without  a  salary;  and 
that  Cole  died  the  l«th  December,  1804.    That  ©a  the 
♦17th  of  April,  IdOS,  there  was  an  election  for  tbeoftce 
of  register.    That  Mr.  Christum  and  a  Mr.  Sofa] 
werfe  the  candidates ;  that  Christian  frequently  objected 
to  the  admission  of  votes  which  arose  from  lands  con- 
*  teyed  by  deeds  registered  by  the  said  deputy  register, 
after  the  death  of  the  late  Mr.  Cole,  and  not  before; 
tWT,ilfarte/aiid  eleven  others,  tendered  their  votes  fer 
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Mr.  Saffery,  and  were  objected  to  on  that  ground,  and        iso3. 
they  appeared  to  be  so  entered.    That  at  tHe  close  of    The  KlH~ 
the  po//,  by  consent,  there  was  a  scrutiny,  and  upon'      vrsu* 
argument,  all  the  said  votes  wire;  ordered  to  be  added  t  fe1TO„K0r 
to  the  votes  for  Sqfcry;   and  one  voter  of  the  like     *•£*■ 
nature  for   Christian;    and    the  numbers    were    for 
Saffery  82,  and  for  Christian  80 ;  whereas  if  the  said 
votes  had  not  been  allowed,  there  would  have  been  80' 
for  Christian  and  70  for  Saffery.    That  from  the  booksr 
in  the  Fen  office,  it  appears  that  before  Colt ,  therr     . 
were  but  four  registers  since  the  act :  that  three  had  each' 
an  assistant  or  deputy   at  the  time  of  their  deaths; 
that  it  does  not  appear  that  between  the  intervals  of 
the  deaths  of  the  said   principal  registers,  and  the 
election  of  their  successors,  the  deputies  entered  any 
conveyances,  except  the  said  J.  Goto  bed,  as  aforesaid.# 
But  the  first  instance  of  an  appointment  of  an  assist* 
ant,  or  deputy  register,  was  in  176ft,  when  the  court 
Appointed  Mr.  J.  Hope,  by  reason  of  Mr.  BfoVufs  sick- 
ness, to  officiate  in  his  place  as  register,  till  further 
orders  ;  that  afterwards  Bland  being  dead,  there  was 
an  order  that  Hope  should  be  and  continue  regtsterin 
his  place;  that  at   his  death  there  was  an  entry  as 
follows,  *  New  register  appointed;  Mr.  i.  Hope  being 
lately  dead,  this  corporation  doth  think  fit  to  appoint 
Mr.  W.  Plaxton,  the  said  late  deputy's  register,  to  exe- 
cute the  office  of  register,  until  anew  election  shall  be 
made  of  a  register  according  to  the  said  act/  That    lax- 
ton  had  no  deputy ;  that    Woodward  succeeded  hipi  iji 
1756,"  and  had  a  deputy,  Mr.  Metmoth.    That  Wood- 
Hard  dying  in  1757,  the  board  ordered  that  Colt  should 
be  appointed  in  his  stead  till  the  next  April  meeting, 
when  he  was  elected,  and  was  re-elected  every  year 
since. 

Sfifftry,  the  other  candidate,  stated  in  his  affidavit, 
the  usage  Jo  elect  a  deputy  register,  and  other  officers 
no.  S3.  3  x 
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i**5.        not  named  in  the  act ;  that  since  the  act,  there  bail 
TuTkisg    been  six  registers,  and  twentyr three  appointments  of 

t*nut  deputy  registers.  That  in  1G<J2,  there  was  a  resolution 
vatoiis5""  t^iatthe  office  of  register  being  a  sworn  office,  should 
BsarosoLv  be  managed  by  the  register  himself,  and  no  deputy; 
unless  upon  sickness  or  some  other  extraordinary  occa- 
sion, and  then  to  be  allowed  of  and  appointed  by  the 
corporation.  That  the  deputy  registers  were  usually 
•worn,  and  often  signed  registers  and  certificates ;  that 
in  1721  and  1722,  the  attendance  of  the  register  wu 
wholly  dispensed  with,  by  the  board,  on  account  of 
his  ill  health,  but  he  was  allowed  his  salary;  and  that  the 
fees  fot  registering  deeds  and  other  perquisites  of  office, 
were  by  the  said  order  received  by  the  then  deputy 
register.  That  in  179-1.  John  Gotobed  was  elected 
deputy  register,  and  continued  uutil  1802,  when  T. 
Gotobed,  his  son,  was  elected.  That  it  appears  that 
formerly  the  corporation  had  occasion  to  meet  very 
frequently,  and  that  at  the  first  meeting  after  the  re- 
gister's death,  wbieb  usually  took  place  within  a  few 
days,  they  proceeded  to  elect  a  new  register,  till  the 
next  Jpril  meeting ;  and  that  it  does  not  to  his  belief 
appear  that  at  such  death  and  previous  to  the  ap- 
pointment of  the  new  register,  there  were  any  deeds 
-remaining  in  the  office  unregistered,  or  left  at  the  of- 
fice to  be  registered,  previous  to  the  time  of  Mr.  T. 
Gotobed ;  and  he  believes  it  has  been  the  constant  prac- 
tice to  mark  as  the  day  of  the  entry  in  the  book,  the 
day  on  which  the  deeds  came  in,  and  not  the  day  of 
their  being  actually  entered.  That  it  does  not  appear 
that  any  register  appointed  a  deputy ;  that  upwards 
of  two  hundred  and  thirty  deeds  were  registered  b? 
Mr.  John  Gotobed,  seventy  by  T.  Gotobed,  before  the 
death  of  Cole,  and  upwards  of  sixty  between  that  nine 
and  the  17th  of  April,  180.5.  it  then  proceeded  ta 
state  an  objection,  made  to  the  closing  the  poll  on  the 
day  when  the  election  ended,  and  several  directions  *> 
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voters  for  Mr.  Christian  on  other  grounds,  which  are       i«os. 
not  material  to  be  here  stated,  The  Kr*e 

The  Solicitor  General,  Wilson,  and  Ab-  a*  Consist 
bott  shewed  cause*  "  This  being  a  case  of  an  election  vatoss  of 
where  votes  are  taken  for  the.  two  candidates,  and  ou 
which  a  quo  warranto  will  lie,  the  court  will  not  pro- 
ceed by  mandamus;  Rex  v.  Colcluster%  Rex  v.  Lyme 
Rtgis.  The  objection  here  to  the  title  of  Mr.  Safety 
is  that  the  votes  have  been  taken  of  persons  who  have 
not  a  good  title  to  the  lands,  in  respect  of  which  they 
claim  to  vote,  and  this  objection  to  his  election  wiR  have  . 
the  most  fatal  effect,  in  a  great  number  of  cases,  of  mak- 
ing void  the  conveyances  to  lands,  and  letting  in  ob- 
jections to  titles  ;  as  in  bankruptcy  and',  other  cases 
which  may  be  put.  This  depends  upon  the  right  of 
the  deputy  register  to  enter  deeds ;  and  whether  he  is  in 
of  right  or  not,  must  be  immaterial,  for  in  these  cases 
it  is  sufficient  if  the  officer  is  seen  afcting  as  an  officer  de 
facto.  The  object  of  the  Bedford  Level  act  is  only  to 
kave  a  register  in  order  to  shew  the  title  of  the  corpo^ 
rators.  This  person  is  in  fact  not  the  deputy  of  Cole, 
but  an  officer  appointed  by  the  corporation  to  act  for 
a  year." 

Lord  Ellen  borough,  C.  J.  "  If  they  appoint  him 
to  act  as  register,  then  the  corporatiop  tuts*  be  taken 
to  appoint  two  registers." 

Solicitor,  General.  cr  According  to  Curie  i  case,* 
where  it  is  held  that  though  a  statute  appoints  an  au- 
ditor, yet  there  may  be  a  grant  of  one  office  to  two 
persons,  it  will  go  to  be  executed  by  the  survivor.  Th* 
appointment  of  a  deputy  was  probably  with  a  tiew  to 
this  very  case,  and  though  it  is  said  that  there  is  no  in- 
stance of  a  registry  of  deeds  by  the   deputy  after  the 


*  11  Rep.  4, 
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\M5.        death   of   bis   principal,  yet  the    fact  might  have 

The  Ki*«     ^ecn  80>  though  li  does  not  aPPear»  •*  the  registers  are 

venui       do(  dpted  till  the  deeds  are  brought  in :  this  resem- 

VATOM  qT  hies  the  casc  °f  a  grant  ot  a  copyhold  ;  and  Matucood 

Bwfoh*  u*  C.  B.  in  the  case  otKnow/es  v.  Luce,*  says  "  another 

***•         diversity  is  of  a  grant  by  one  steward,  who  has  colour 

but  no  right  to  hold  a  court,  and  that  of  another  who 

has  no  right ;  for  if  one  who  has  colour,  but  no  right, 

does  an  act,  that  is  good ;   as  under  steward  when  the 

steward  is  dead." 

.  Lawrence,  J.  *  He  puts  the  case  of  theunder- 
Steward,  when  the  steward  is  dead,  as  an  instance  of  a 
steward  having  colour.  If  you  state  a  conveyance  of 
a  copyhold,  you  state  it  to  be  by  the  steward  or  depotr 
steward. 

Wilson  cited  the  King  v.  Nicholson/f  also  Straage 
1213,  and  3  Burr.  1831,  in  order  to  shew  that  the 
proper  remedy  would  be  by  a  quo  warranto  ;  aud  con- 
tended, that  although  styled  deputy  register,  yet 
Votobedwis  in  fact  a  co-register  with  CoU,  and  that 
as  the  office  was  merely  ministerial,  it  might  be  granted 
to  two  persons.  Comyn's  Digest,  tit.  Officer.  Foiw' 
v.  Stcward.% 

Erskinc,  {jAmbe,  Wabben,  C.  and  Littledali, 
eontrd.  "  In  a  quo  warranto,  the  party  must  shew  an 
usurpation  upon  the  crown,  which  cannot  be  done  ia 
this  case.  Though  two  persons  might  be  appointed  to 
one  office, yet  here  the  corporation  has  appointed  aifc- 
puty,  and  not  a  co-register ;  and  if  they  appoint  two  to 
pneoffice,without  appointing  it  also  to  the  survivor,  then 
it  determines  at  the  death  of  one  of  them  ;  the  Kfe 
v.  Pugh.§  Now  though  it  should  be  a  ministerial  office, 
yet  being  an  office  of  trust  and  confidence  in  the  person, 

I  •  Moor,  112.     +1  Strange,  299.      t  Sir  W.  Jones,  51U 

Cro.  Car.  280,*  550,  $  2  Salk.  405, 
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he  can  not  make  a  deputy  ;*  and  if  the  deputy  is  to  be  ap-  a      aos. 
pointed  as  an  original  officer  by  the  corporation,  they    T.        - 
have  no  power,  under  the  act,  oF  administering  the  oath        rcnus 
to  him,  for  the  words  "  other  officers/'  must  mean  not  th**;°*SKV 

*  TATORS  of 

a  deputy  register,  but  persons  exercising  other  offices.  Biwrono  l»- 
Nor  is  Gotobed  even  treated  as  a  joint-officer  ;  nor  is  ™# 
there  any  thing  in  the  appointment,  as  to  their  exe- 
cuting the  office  divisim  aut  conjunct  im.  If  the  office 
-were  jo'rnt,  the  deeds  should  be  certified  by  both  officers, 
orby  one  for  both.  With  respect  to  the  case  of  a 
deputy  steward,  the  lord  might  admit  himself,  and 
the  steward  is  his  representative  ;  and  wh£n  he  appears 
and  holds  the  court,  it  is  apparentto  all  that  he  has  at 
least  a  colourable  office;  but  here  the  corporation 
could  not  register,  but  must  appoint  a  register  under 
the  act  of  parliament:  and  they  could  not  appoint 
Gotobed  to  act  for  the  remainder  of  the  year,  but  must 
appoint  au  annual  officer. 

Lord  Ellenborough,-C.  J.  "  The  only  point  fo* 
our  consideration  is,  whether  this  person  was  or  not  a 
sufficient  officer,  de  facto,  to  make  these  registries? 
And  as  to  the  necessity  of  quo  warranto,  he  is  a  mere 
officer  at  will,  whom  they  elect  from  year  to  year,  and 
there  can  be  no  pretence  for  a  quo  warranto.  But  I 
am  rather  pressed  by  the  case  in  Moor,  although  the 
argument  of  Mr.  Littledale  goes  for  to  shew  that  there 
is  a  difference." 

Lawrence,  J.  "The  only  question  is  as  to  the 
power  of  the  officer;  for  a  quo  warranto  is  only  requi- 
site, where  the  body  corporate  has  usurped  upon  a 
'franchise,  and  is  exercising  it  without  authority.  But 
'I  do  not  know  that  it  is  a  general  rule,  that,  where 
there  may  be  a  quo  warranto,  there  may  not  also  be  a 
mandamus;  for  it  may  be  very  well,  that  the  case 

*  Com.  Dig.  tit.  Officer,  D.  2,  cites  9  Co.  4S.  Wok.  377  • 


$*%  Cam  in  B.  R.  in  Easier  Term, 

Wti.       should  be  first  sent  to  trial,  in  order  to  ascertain  tk 

T^cltiyc     f*cl;  but  here,  there  is  no  fact  to  try.    It  doesnti 

vtruu       Seem  to  me  that  the  object  of  the  corporation  was  to 

^^•"of    "l*ve  *VQ  Pcr$on$  to  execute  one  office.    I  do  not  kmw 

*hipro*u  L*.  whether  it  is  conclusive  that  be  is  not  adeputy,  because 

**         Mr.  Cole  did  not  appoint  him;  but  the  corpontk* 

have  no  power  to  appoint  a  deputy,  whom  yet  their  mi- 

nisteriaKofficer  might  appoint.  If  the  ministerial  officer 

might  act  by  deputy,  I  take  it  that  soch  depntymftt 

be  appointed  by  the  principal;  but  yet  the  principal 

4  may  allow  the  corporation  to  nominate  the  depstt, 

and  he  be  taken  to  appoint  such  person." 

Cur  ado*  vuh. 
Afterwards  the  opinion  of  the  court  was  delivers! 
to  the  following  effect  by, 

Lord  Ellenborough,  C.J.  "The  only  question 
of  any  importance  in  this  case,  is,  whether  Goloki 
was  a  register  de  facto  at  the  time  of  these  register*, 
mack  after  the  death  of  Cole :  and  we  think  he  csmiot 
be  so  considered.  We  think  he  must  be  considered  » 
a  deputy  register,  and  a  deputy  must  be  presumed  to 
act  under  the  assent  and  controul  of  his  principal!  sol 
as  a  necessary  consequence,  after  the  death  of  b* 
principal,  whose  assent  can  no  longer  be  presumed,  bis 
authority  is  determined.  With  respect  to  an  officer 
de  facto ,  the  question  is,  vh*thet  he  has  soch  a  colour- 
able authority,  into  which  the  person*  who  ale  to  act 
upon  it  cannot  examine,  as  to  induce  them  toregi** 
their  deeds  with  him,  or  do  such  acts  as  he  assumes 
power  to  do.  For  an  officer  dc  facto  is  one  who  hss  the 
reputation  of  being  the  legal  and  well  authorized  officer* 
But,  in  this  case  Gotobtdwas  never  more  than  deputy, 
and  therefore,  after  the  death  of  his  principal,  hecoukl 
never  have  the  reputation  of  being  entitled  to  register 
deeds,  for  this  reputation  must  clearly  hare  ceasec 
when  it  was  known  that  Cole  was  dead.  Now  (X' 
died  in  December,  1801,  and  the  election  was  not  until 
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Jfprit the  lfith,  1805,  and  some  of  these  registers  were        18(W» 
made  just  previous  to  the  election.     As  to  the  case  in    TfaeKix* 
Moore j  US,  it  is  not  an  authority  for  this  purpose.  That  tbec^tlu 
case,where  Manwood  says,"  if  one  whohascolourbutTio     v^vont  of 
right  does  an  act,  that  is  good,  as  under  steward,  when    k%0K" 
the  steward  is  dead,"  must  be  understood    of   one 
acting  before  the  death  of  the  principal  is  known,  for 
if  that  was  known,  how  could  he  have  colour  of  autho- 
rity ?This  doctrine  ofManwood*s  is  indeed  no  more  than 
what  was  law  in  respect  of  all  judicial  officers. 

We  wish  to  be  understood  as  saying  nothing  with 
«Mpect  to  the  office  of  any  register  since  Mr.  Coles 
dfathi  **  it  affects  other  rights ;  and  as  it  appears, 
that  there  were  no  such  registers  made  on  similar 
occasions  before  this  time,  we  think  there  will  be  no 
particularly  dangerous  or  inconvenient  consequence* 
to  ensue. 

Rule  absolute,  for  the  mandamus  to  swear 
.in  Mr.  Christian  a  register. 


"o" 


Martin  and  others  against  Smitii.    June  23. 

/ft  assutnpsitfor  the  purchase-money  of  an  estate  where  the  condition 
of  sale  was  to  pay  on  or  before  the  XUh  of  June,  on  having  a  good 
title  i  the plaintiff  averred  that  he  was  seised  hi  fee  and  mode*     . 
good  and  fatisfactory  t^le  to  the  defendant,  before  the  1\th  of 
June:  Held,  sqfieient  without  further  particularizing  the  title. 

HPliTu  plaintiffs  declared  in  assumpsit,  in  substance  as     <ma«ti* 
follows,  that  on,  &c.  at,  &c.  they  were  seised  in    aod  Chbm 
fee  of  and  in  certain  lands  and  tenements,,  with  the      Smith. 
appurtenances,  situate  at,  &c.  ajid  being  so  seised,  af- 
tecwards,  caused  certain  persons,  to  wit,  A.  B»  and  C.  IX. 
ta  sell  by  auction  the  said  lands  and,  tenements,  with. 
the  appurtenances,  subject  to  and  under  certain  con* 
jditions  of  sale,  that  is  to  say,  (stating  tbetn  and  inter 
alia,)  thirdly,  that  the  purchasers  should  pay  down  9 
deposit  of  twenty  pounds    per   cent*   and.  sign  a* 
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1805.  agreement  for.  payment  of  the  remainder  on  or  be* 
fore  the  24th  of  June,  1804,  on  having  a  good 
title.  [Herethe-other  articles  were  also  set  out.]  Awl 
whereas  the  defendant  attended  at  such  sale,  and  thea 
and  there  was  the  highest  bidder  and  purchaser  of  the 
first  lot  of  the  said  lands,  (describing  the  same)  fota 
large  sum  of  money,  to  wit,  15001.  and  thereupop,io  con- 
sic]  eratiou,  &c.  undertook;  stating  mutual  promises  to 
perform  the  conditions  of  sale.  And  the  said  dtfeni***,® 
part  performance,  paid  a  deposit  of  SOOl.  end  did  *1*° 
then  and  there  sign  an  agreement  that  he  would  com- 
ply with  all  the  conditions  of  the  said  sale  to  be  com- 
plied with  by  him,  as  the  purchaser  of  the  said  fir* 
lot ;  yet  the  saidptaiutiffs  say  that  although,  afterwards 
and  before  the  said  24th  of  June,  in  the  said  condition* 
mentioned,  to  wit,  on  &c.  at  Sec.  the  title  to  the&ui 
lands,  so  specified  in  the  said  first  lot,  was  made  good 
and  perfect,  and  satisfactory  to  the  said  defendant,  ac- 
cording to  the  said  conditions  of  sale  as  aforesaid;  and 
that  they  the  said  plaintiff's  have  always  from  the  time 
of  the  said  sale,  and  the  said  promise,  hitherto  been 
ready,  and  afterwards,  to  wit,  on  Sec.  at&c.  offered,  to 
convey  the  said  lands  with  the  appurtenances  in  the  said 
first  lot  mentioned,  to  the  said  defcndantaccotdiug  to  the 
uaid  conditions  of  sale,  and  hath  been  always  readj,&c. 
Nevertheless,  &c.  (assigning  a  breach  in  the  non-pay- 
ment of  the  money.)  There  was  a  second  cooat, 
stating  the  conditions,  a§  before,  and  averring  that  a 
good  t'tle  was  made,  and  to  thtsatisfaction  of  the.  i(j(*- 
dant ;  and  a  third  count,  similar  to  the  former,  stating 
that  the  defendant,  in  consideration  that  the  plmntif* 
had,  athis  request,  sold  to  him,  and  hehad  purchased* 
certain  freehold  estate,  consisting,  8cc. ;  he,  the  defa- 
dant,  undertook  and  promised  to  pay  15001.  on  or  be- 
fore the  £4th  day  of  June,  if  then  the  title  to  the  uA 
freehold  estate  should  be  made  good;  and  the  saH 
plaintiffs  averred  that  afterwards,  8cc.  the  title  totir 
said  estate  was  made  good.  To  these  were  added  otfctf 
common  counts. 
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PlEaS,  as  to  the  first  count,  that  after  the  tele  and  1005. 

before  the  24th  of  June,  the  defendant  requested  the  Uamti* 

plaintiffs  to  deliver  to  him   a  good  and  sufficient  wid  Othm 

abstract  of  their  title ;  bat  the  plaintiff*  did  not  at  any  Smii* 
time  deliver  such  abstract*  but  refused  so  to  do. 

Demurrer  to  the  second  afad  third  counts,  fo't 
that  it  is  not  stated  therein  tthat  estate,  title,  and 
interest  the  said  plaintiffs  had  or  have  in  the  said 
lands,  and  that  the  sufficiency  of  the  title  of  the  said 
plaintiffs  is  by  the  said  second  count  referred  to  the 
judgment  of  thejury,  and  not  of  the  court. 

Replication  to  the  pica  to  the  first  count,  that 
the  plaintiffs  did  not  refuse  and  neglect  to  deliver  such 
good  and  sufficient  abstract  as  is  in  the  said  plea  men- 
tioned, .when  requested  by  the  said  plaintiff's,  in 
manner  and  form  as  the  said  defendant  hath  alleged : 
to  which  replication  there  was  a  demurrer  and  joinder 
in  demurrer,,  and  also  joinders  in  demurrer  to  the  other 
demurrers.    . 

Symonds,  for  the  defendant,  in  support  of  the  de- 
murrer, relied  upon  the  case  of  Philips  and  Fielding,* 
in  which  it  was  held  that  upon  a  sale  of  copyhoUt 
lands  td  be  paid  for  upon  having  a  good  tide,  it  was  not 
sufficient  for  the  plaintiff  to  aver  only  that  he  was 
ready1  and  willing  to  make  a  good  title,  but  he  must 
shew  that  tie  had  made  a  good  title,  and  also  what 
title  he  had,  And  he  cited  the  Duke  of  St.  Jlbans 
v.  Shore,f  and  also  Pordetge  v.  Cole,%  And  contended 
that  it  was  bad  for  want  of  shewing  a  tender  of  the 
conveyance. 

Donaldson,  contr&i  "  The  declaration  states  that 
theplaintiffs  were  seised  in  fee,  which  is  a  sufficient  alle- 
gation of  the  title ;  andthis,  therefore,  differs  from  the  two 

*  2B.  Bl.  IW,      +  1  H.  Bl.  «T0,      J  1  Sound.  31J>. 
290.  33.  8  % 
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1805.  cases  cited,  id  which  it  was  only  alleged  that  the  pitw- 
MAETiir  ^  w«re  ready  and  willing  to  make  a* good  title-  Hete 
snd  Othert  it  is  alleged,  not  only  that  they  made  a  good  title, 
£*itv.  but  also  a  title  satisfactory  to  the  defendant.  The 
replication  is  tad,  because  if  the  tide  was  made  good,  it 
was  not  necessary  to  deliver  an  abstract ;  they  might 
have  stated  the  title  verbally,  or  by  producing  the  title 
deeds,  or  attested  copies ;  or  the  defendant  might  have 
inspected  the  abstract  in  the  hands  of  the  plaintiff 
at  least  it  need  not  be  averred.  The  only  article  in  the 
conditions  which  relates  to  this  is  the  fourth,  which 
states  that  the  purchasers  shall  have  proper  convey- 
ances, together  with  such  attested  copies  as  ma;  be 
thought  necessary,  at  their  own  expense,  on  payment 
of  the  remainder  of  the  purchase-money  conformably 
to  the  third  condition  ;  this,  therefore,  being  a  con- 
current covenant,  it  is  not  necessary  to  aver  or  sfaev 
a  tender  of  a  conveyance,  or  of  the  abstract ;  for  the 
plaint  if  is  not  bound  to  do  the  first  act.  Morton*  I 
Lambc*  Rawson  \.  Johnson  ,-f  Wat  er  house  y.Sktsmer.^  j 

Lord  ELLBNBOKOUGti,  C  J.    "  It  is  too  large  a  | 
proposition  to  say  that  in  every  case  of  this  kind  the  I 
party  must  not  only  state  the  nature  of  his  title,  bat  j 
that  he  must  detail  all  the  particulars  of  it.    Heaves 
that  he  Is  seised  in  fee,  which  must  be  soch  a  sessis 
as  would  entitle hitri  to  convey;  not  a  seisin  merely 
for  an  instant  as  the  conusee  of  a  fine.    Lord  £*£** 
iorot/gA  says,  in  the  Duke  of  St.  Jlbansv.  Store,  thai 
the  plaintiff  must  shew  his  title,  and  h  is  not  sufficient 
to  state  merely  that  he  has  a  good  title.    Now  bert 
he  avers  that  he  has  made  a  satisfactory  title,  aidj 
what  has  he  more  to  do,  on.  his  part  of  the  agreement  J 
'  These  words  in  the  declaration  exclude  the  necessit 
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of  making  ^distinction  between  this  case,  and  that  of 
Philips  v.  Fielding,vfiih  which  lam  not  quite  satisfied. 
In  the  case  in  1  Lord  Raymond,  202,  Powell,  J.  only 
says  that  be  should  shew  how  he  was  patron,  and  that 
do  issue  can  be  taken  on  the  words,  whether  patron 
or  not.  There  indeed  he  may  be  patron,  in  many 
ways,  he  may  be  seised  in  fee  of  the  advowson,  cur  he 
may  have  a  right  of  presentation,  pro  hac  vice.  In 
that  particular  instance,  therefore,  it  ought  to  be 
stated,  how  he  is  patron  ;  but  here  he  says  he  is  seised 
in  fee,  and  when  you  allege  in  the  demurrer  that  he 
has  not  stated  what  estate  he  has  therein,  he  may  reply 
by  referring  to  the  declaration,  where  he  says,  '  I  have 
made  you  a  good  title,  with  which  you  were  satisfied.' 
Looking  even  at  the  words  of  the  case  in  Philips  V* 
Fielding,  and  comparing  them  with  this  declaration, 
Lord  Loughborough  says,  what  interest  he  had  should  be 
specially  set  forth ;  he  has  done  so,  for  he  says  he  was 
seised  in  fee  ;  but  then  if  it  is  required  to  be  shewn 
how  he  is  seised,  whether  by  purchase  or  otherwise,  he 
says  the  defendant  was  satisfied,  and  surely  nothing 
more  can  be  required." 

Grose,  J.  "It  would  lead  to  very  great  inconve* 
oience  and  expense  in  pleading,  if  in  every  case  the 
title  of  the  party  is  to  be  set  out.  I  should  be  very 
sorry  if  that  should  be  required,  and  I  should  expect  a 
very  strong  case  to  render  it  necessary.  It  is  sufficient 
when  he  says  that  he  was  seised  in  fee,  and  made  a 
satisfactory  title." 

L&wbeuce,  J.  "  1  have  searched  in  order  to  find 
if  there  were  any  printed  precedents,  in  the -older  books 
of  entries,  and  I  found  some  of  actions  brought  by  a 
vendor  against  a  vendee  for  not  paying  for  the  estate, 
but  none  for  not  accepting  of  the  estate.  Th*j)ttfo  of 
St.  Alhatu  V.  Shore  was  net  on  this  point  \  and  that 
which  was  said  by  Lord  Loughborough  there,  should  bf 
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CQn$idered,  from  what  may  be  collected  from  the 
case,  merely  as  his  obiter  opinion,  and  not  his  jadg- 
ment.  That  case  and  also  the  case  of  Philips  v.  JRetf- 
ing,SiTe  very  distinguishable,  for  there  the  plaintiff 
made  no  allegation  of  title ;  bat  here  be  not  only  al- 
leges the  title  which  he  has,  bat  that  it  was  satisfactory 
to  the  defendant,  and  that  he  refused  to  accept  it  I 
really  do  not  know  what  else  is  to  be  stated,  for  if  be  sets 
put  the  abstract,  that  is  pnly  to  shew  how  be  deduce* 
|iis  title  ii}  fee." 

Judgment  for  the  plaintiff. 


Forty  against  Imbue.— Saturday,  ijfay  ?5. 


fofLTY 

ver$us 


/n  avowry  for  rent  arrearfor  two  yean  and  a  quarter,  tinker  a  «* 
.  licet,  where  the  issue  i$  upon  the  tenure  f  Hit  not  necessary  taprmrt 

the  whole  rent  to  he  due/or the  whole  of  the  time  t  **#****  smjkkat 

fa  prove  rent  due  for  any  part  of  it. 

•pHIS  was  an  action  of  replevin  for  taking  the  goods 
-  and  chattels  of  the  plaintiff,  tried  at  the  last  as- 
sizes for  Surrey,  before  Heatii,  J.  The  defendant 
made  cognizance,  as  the  bailiff  of  T.  Anderson,  and 
Jane  hij  wjfc;  and  that  the  plaintiff,  by  virtue  of  a 
certain  demise  by  then}  the  said  ?*.  Andcrsor)  aqcj  Jane 
bis  wifp  to  bim  npafJe,  fof  a  long  space  of  time,  to  wit, 
for  the  space  of  twq  years  anc|  one  cjqarter  of  a  year, 
and  from  thence  until  at,  &c.  held  and  enjoyed  the 
pai<}  Pfenjjses  a§ tenant  tp  the  said  f.  Anderson  and  Jan 
}\\$  wife,  at  and  under  the  yearly  rent  of  301.  payable 
Quarterly,  sjnd  because  671. 10s.  for  two  years  and  ooe 
quarter's  rent,  of  the  said  rent  became  and  was  doc 
^qd  in  arrear  to  thp  said  T.  Anderson  and  bis  wife, 
\te,  a?  their  bailiff,  took  and  distrained/  &c.  at  for  the 
said  rent  in  ♦near,  %c.  The  plaintiff  took  i*sue  upon 
fhe  tehHre/th^t  be  did  rjpthold  madai  et  forma,  kc. 
There  was  $  Jike  cognizance,  stating  one  Mkkett to  )x 

jijpV — -  '    "  '  »  " l""      *  '  '  *       
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'  The  fee  in  the  premises  originally  was  vested  in  one 
Stanfast,  who  let  to  one  Michel  I,  and  he  underlet  to  the 
plaintiff;'  and  the  defendant  never  acknowledged  him, 
the  plaintiff,  as  his  tenant.  MichetFs  lease  expired  in 
1 795,  but  he  held  over  at  will;  Startfast  then  conveyed  by 
lea$e  and  release  of  theSSd  and  23d  December,  1801,  to 
Anderson  and  his  wife  in  fee,  describing  the  premised  an 
in  the  tenure  of  Forty  the  plaintiff,  as  tenant  at  will ; 
which  conveyance  was  read  in  evidence.  Rent  for 
*VQ  years  and  a  quarter  was  actually  due.  It  was  &d-» 
jpittedthat  the  3d.  cognizance  could  not  be  supported, 
t>ut  it  was  contended  that  the  description  in  the  deed 
jras  evidence  that  theplaintiff  held  of  Anderson  hud 
tpife:  but  the  learned  judge  was  of  a  contrary  opinion, 
as  the  plaintiff  was  neither  party  nor  privy  thereto. 
JJut  ultimately  the  question  turned  upon  the  necessity 
of  proving  the  exact  rent  to  be  due,  as  laid  in  the  avow* 
jy  and  cognizance,  and  it  was  contended  that,  as  the 
iilleofArjderson  and  his  wife  did  not  accrue  till  the  23d 
December,  1801,  there  could  not  be  two  years  and  one 
quarter,  but  only  two  years'  rent,  due  to  Anderson  and 
ipife  ;  and  for  the  rest  the  avowry  or  cognizance  should 
have  beep  under  Startfast  the  former  tenant  in  fee,  and 
upon  tl)i$  ground  there  was  a  verdict  for  the  plaintiff. 

'  Garrow  and  Baylby  now  obtained  a  rule  to  sher 
pause  why  the  verdict  should  pot  be  set  aside,  and  anew 
trial  granted,  on  the  ground  that  the  quantum  of  the  rent 
due,wbich  was  laid  under  a  videlicet }  was  immaterial,  the 
issue  being,  merely,  upon  the  tenure;  and  be  contended, 
that  a*  the  rent  was  incident  to  the  reversion,  it  passed 
therewith,  and  therefore  there  was  in  fact  so  much  rei|t 
dueat  the  time,  That  if  Michell  underlet  to  Forty,  Mi- 
chell  va*  tenant ;  and  if  he  assigned,  Forty  was  the  te-r 
pant ;  and  one  or  other  of  the  cognizances  Vfould  apply 
\q  Jhpcaae. 

J^wsij  for  ttje  plaintiff,  contra,  argued  that  $* 
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time  was  indivisible,  and  that  the  verdict  should  there- 
fore stand,  and*  be  cited  Osborne  v.  Rogers*  where  tit 
court  held  in  assumpsit  that  on  an  averment  tfaatlhe 
plaintiff  served  from  2 1  st  Match,  1647  to  IstNowaier, 
Jfl64,  to  which  the  defendant  pleaded  that  he  serd 
from  the  said  21st  March  to  3 1  st.  December,  1658, 
with  a  traverse  that  he  served  till  the  1st  NowBtbth 
1064,  the  plaintiff  would  be  put  to  prove  service  for 
the  whole  time,  and  therefore  such  a  traverse  wa§W. 

Lord  Ellencorough,  C.  J.  "There  is  noissi* 
fiere  on  the  rent,  but  merely  upon  the  tenure.  hV»? 
you  any  case  in  which,  where  there  was  an  avowry  k 
a  year's  rent,  and  it  was  found  that  the  defendant  wa 
entitled  to  one  quarter's  rent  only,  he  was  turned  roaac 
upon  such  an  issue.  Upon  an  avowry  under  the  sti- 
ll Geo.  II.  c.  19,  s.  22,  there  are  three  thingsesserid 
to  be  proved;  first,  that  the  plaintiff  holds  noden 
certain  landlord ;  next,  enjoyment  and  occupation 
and  uext,  that  there  was  some  rent  due  for  a  part  of 
the  time  avowed  for.  The  statute  has  always  beei 
considered  to  have  given  a  generality  in  the  traverse, 
and  to  have  put  it  upon  the  same  footing  as  an  assomp* 
sit  for  use  and  occupation,  which  is  given  by  the  saffi* 
statute.  Cases,  perhaps,  have  never  occurred  befon 
the  court,  because  it  appears  to  have  been  thoughts 
plaia to  be  questioned." 

Rule  Absolute. 

The  Kino  against  Richard M a ns£ll  Phillip*- 
Monday,  &Iay%7th.f 

Jtn  indictment  for  that  A.  intending  to  do  bodily  harm  and  astrtt 
toB,  and  to  break  the  peace ,  did  tend  a  contain  fetter  to  him,  « 
provoke  him  to  send  hin  a  challenge  tigood;  oJAamgh  Q*jd 


•  \  Sound,  $67, 
i  Entered  indictments  4*.  Geo.  III.  Middlesex,  Micfe^ 
mas.    A.  1803; 
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fmdonaferwier  count*  charging  the  $*me  teller,  a$  a  ckMUemgt, 
ik*t  the  defendant  was  ndt  guilty.  vT~T 

*pHIS  was  en  information  against  the  defendant  for    p™™^ 

'  sending  a  challenge  to  one  Rets  Goring  Thomas, 
contained  in  a  letter,  which  was  set  owl  verbatim  in  that 
count.  The  third  and  last  count  was  as  follows,  'for 
that  the  said  defendant, being  an  evil  disposed  person,  and 
a  disturber  of  the  peace  of  our  Lord  the  King,  and 
intending  to  do  bodily  harm  and  mischief  to  the  said 
2J.  G.  Thomas,  and  to  break  and  distdrb  the  peace  of 
our  Lord  the  King,  afterwards,  to  wit,  on  &c.  wickedly 
and  maliciously  did  endeavour  to  stir  up,  provoke,  and 
incite  him  the  said  R.  G.  Thomas  (then  and  there  being 
in  the  peace  of  God,  and  our  said  lord  the  king,)  to 
fight  a  duel  wkh  and  against  him  the  said  defendant 
by  then  and  there  writing,  sending,  and  delivering> 
and  causing  to  be  written  out  and  delivered  to  him  the 
**id  R.  G.  Thomas,  a  certain  letter  from  him  the  defen- 
dant tohxm  the  s&\&  Thomas,  containing  therein  divers 
scandalous,  malicious,  and  provoking  matters,  and 
things,  to,  of,  and  concerning  the  said  R.  G<  Thomdsy 
that  is  to  say,  &c.  (heite  the  letter  was  set  out  in  the 
same  words  as  in  the  first  count)  with  intent  to  stir  up, 
provoke,  and  excite  the  said  R.  G.  Thomas,  to  chal- 
lenge him  the  said  JR.  G.  Thomas  to  fight  a  duel  with 
and  against  the  said  defendant,  and  other  wrongs, 
*c. 

The  third  count  was  for  sending  a  challenge  to  fight, 
-without  stating  the  letter.  And  there  was  a  fourth 
count  nearly  similar  to  the  secoftd. 

Upon  this  information,  the  defendant  Was  tried  before 
Lord  Ellbnborough,  C.  J.  at  Westminster,  and  the 
jury  found  him  guilty  of  sending  a  letter  to  provoke  It 
challenge, as  stated  in  the  third  and  fourth  counts;  but 
acquitted  him  of  thejirst  and  second  counts,  in  which 
the  letter  was  charged  to  contain  a  challenge  to  fight. 


ffvitLxrf. 


t5*  Camin&lL  mEatUrTtrmt 

***        Whereupon  CttFFORrJ,  for  the  defendant,  moved  n 
Tte  Km*     arrest"  of  judgment,   that  the  offence  stated  in  that 
count  was  not  indictable;  for  that  the  jury  havia; 
found,  by  their  verdict  of  acquittal  <fti  the  first  count, 
that  the  letter  itself  did  not  contain  a   challenge, 
it  did  not   appear    that    the    defendant  intended  to 
fight  the  prosecutor,  if  he  should  have  accepted  the 
challenge.      That    hit  intention  might  be  only  to 
provoke   the  challenge  from  him,  in  order  to  have 
him  taken  before  a  magistrate,  that  he  might  be  boast' 
over  to  keep  the  peace ;  which  would  be  an  innocent  it* 
tention,  and  not  indictable.  That  the  sending  the  chal- 
lenge was  not  therefore  such    an  act  as  necessarily 
implied  a  malicious  and  bad  purpose :  that  it  might  be 
an  overt  act  of  an  intent  to  commit  a  misdemeanour; 
but  it  was  not  necessarily  so,  and  therefore  not  indict- 
able, unless  that  intent  were  expressly  stated  4  that 
for  this  reason,  it  could  not  be  assimilated  to  the  cast 
of  an  indictment  for  attempting  to  set  his  boose  oa 
fire,  which  could  not  be  for  an  innocent  purpose :  and 
in  order  to  shew  that  it  was  necessary  to  state  that  the 
defendant  intended  to  fight,  in  case  the  challenge  had 
been  sent  by  the  prosecutor,  he  cited  Lisas  v.  Jeffrey^ 
and  he  also  cited  Lord  Darceyv.  Jervii}§  In  the  former 
case,  the  reporter  says,  "  the  defendant  was  fined  200). 
in  the  Star  Chamber  for  his  misdemeanour  in  his  chal- 
lenge,   albeit  tbe  defendant  was  of  the   age  of  6S 
years,  and  $0  it  seenu  that  he  intended  to  fight  wkh  himS' 
Whence  Cuffobb  now  contended,  that  this  was  neces- 
sary in  order  to  convict  the  defendant. 

Erssine,  Garrow,  and  Abbott,  \n  Easter  term, 
shewed  cause;and  after  distinguishing  the  cases  cited,  re* 
lied  upon  tbe  precedents  in  some  late  cases,  particularly 
theXtitgv.  SirR.  Mackreth,  in  which  there  was  a  count 

similar  to  this,  and  upon  which  alone  the  jury  could  find 

^■^— — ~-  .  _  -  ,  -  _   
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the  dtfaidant  guilty,  though' there  were  in  fiict  other       i*&r 

counts,  and  the  verdict  w us  general  upon  the  whole  in-    TheKi>./ 

dictinetit.  And  tliey  sard  thnt  the  intention  to  break  the    ^™*w  » 

peace  was  an  evident  and   necessary  conclusion  from 

the  fact  alleged,  which  could  not  be  a  meritorious  or 

innocent  act,  any  more  than  that  of  setting  fire  to  ft 

man's  own  house,  which  had  been  mentioned  ;  for  even 

there,  if  the  defendant  chose  to  build  his  bouse  alone  on 

a  common,  or  on  Saluhury  Plaint  non  constat  that  it 

would  be  any  injury  to  his  neighbours  if  it  were  burnt 

down.    That  it  was  stated  in  the  count  that  he  in. 

tended  to  do  bodily  harm  to  the  prosecutor,  and  that 

it  was  open  to  the  defendant  upon  the  general  issue  to 

have  shewn  that  his  intent  was  not  to  do  bodily  barm, 

but  to  have  the    prosecutor  bound  over  to  keep  the 

peace.    That  this  intent  to  fight  and  to  disturb  the 

peace,  was  either  a  fact  to  be  proved  in  evidence,  or 

was  en  obvious  inference  for  the  court,  in  law.    And 

they  cited  thef  King  v.  Schqfield*  the  King  v.   Hig* 

gi*&,+  and  also  the  King  v.  fVoodfatt.% 

Clifford,  in  reply,  endeavoured  to  distinguish  the 
cases  cited*  and  tbe  principles  drawn  from  the  case*  as 
applicable  to  this,  and  relied  upon  tbe  grounds  before 
taken,,  tbat  the  circumstances  stated  in  tbe  indictment 
did  not  of  themselves  convey,  a  malicious  intention, 
and  must  therefore  be  made  out  by  averments,  whiph 
were  wanting  in  this  cas$*  And  be  citpd  the  King  v, 
Langtey,§  and  contended  that  tbq  omission  could  not 
be  supplied  by  intendment* 

far,  adp.  vuH. 

And  now  the.  opinion  of  the  court  was  delivered  U> 
the  following  effect,  by 

Lord  Ellen  borough,  C.  J.  After  stating  the  case. 
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1W*  'VThe  question  Iwreis,  whether  the  count  oooteias  a 
rteKiKo  wflMsW  charge  upon  which  judgment  can  be  given 
-t*rtu*  against  the  defendant,  It  has  been  argued  on  the  part 
WW*  Qf  tbe  defendant,  that  tbe allegations  iu  the  ipformatioo 
amount  to  no  more  than  this,  that  tbe  defendant  aunt 
^  letter  to  provoke  the  prosecutor  to  return  him  * 
Challenge,  and  th^tj  although  the  sending  of  a  direct 
challenge  may,  from  its  immediate  tendency  to  * 
preach  of  the  peace,  be  a  misdemeanour,  jet  tbe  endear 
your  by  sending  a  letter  to  provoke  a  challenge,  not 
having  an  immediate  tendency  to  a  breach  of  the 
peace,  bu{  only  a  tendency  to  provoke  that  wbtcb 
piay~have  a  tendency  to  a  breach  of  tbe  peace,  and 
which  ia  not  an  immediate  breach  pf  tbe  peace,  »  not 
such  a  misdemeanour,  unless  it  appears  that  a  breach 
of  the  peace,  would  have  followed  immediately  upon 
it*  The  Quttu  v.  JLqngtyt*  has  been  cited,  where  it  is 
fuid  that  vyords  which  tend  dirwtly  to  a  breach  of  the 
peace,  as  if  one.man  challenge  quother*  are  indictable ; 
and  that  case  has  been  relied  upon  to  die w  that  they  must 
contain  a  direct  challenge.  But  in  that  very  case  the  dis- 
tinction is  taken,  that  if  the  words  there  had  been  writ? 
ten,  the  indictment  would  have  laid,  for  that  is  a  libel. 
And  her^pe  must  recollect  the  provocation  to  the 
Challenge,  and  the  words  which  are  used  ;  "  you  have 
behaved  like  a  blackguard,"  &c,  which  are  ail  con- 
tained in  a  letter  written  by  the  defendant,  and  I  do  not 
see  that  wheq  they  have  a  tendency  to  proyote  a 
challenge,  they  are  the  less  indictable,  because  the  eft 
feet  is  uot  directly  produced  which  it  was  evidently  in- 
tended they  should.  1  n  the  case  of  the  Ring  v.  Faugh* 
ap,f  tbe  jeodeavour  to.  induce  a  mioHter  to  recommend 
a  person  to  an  office,  fpr  money  ^nd  from  corrupt  mo; 
tives,  is  held  tp  be  a  misdemeanour,  beenpse  such  tecaai* 
jneadation  is  itself  *  misdemea^oui.    The  defendant'* 


tooesel  took  it  for  granted  that  the  iudrctmenrt  con- 
tained to  averment,  bat  that  the  defendant  sent  the 
letter  with  intent  to  provoke  the  prosecutor  to  send' a 
challenge ;  hut  on  referring  to  the  introductory  part  of 
the  indictment*  it  contains  an  actual  allegation  of  an 
intent  to  do  bodily  harm  to  Tfcomas  th4  prosecutor.  In 
ibeKtngv.WoQdfall*  Lord  Manvfittd says, '  whereat* 
set*  in  itself  indifferent*  if  done  with  a  particular  intent* 
is  criminal*  there  the  intentmust  be  proved 'and  found ; 
but  where  the  aet  is'in  itself  unlawful*  the  proof  of 
justification  or  excuse  lie*  on  the  defendant ;  and  in 
failure  thereof  the  law  implies  a  criminal  intent.1     It 
is  true,  there  cannot  be  any  proof  of  a  criminal  intent 
unless  it  is  alleged* , but  a  criminal  intent  is  in  many 
eases  no    otherwise    alleged  then    in  this  prefatory 
way.    As  in  the  ease  of  the  King  v.  Hornefi  it  was 
never  *igued   that  the  criminal  intention   was  not 
sufficiently  averted  by  the  introductory  wards  <  there 
used*  as '  the  defendant  being  an  evil  disposed  pertort* 
wickedly  intending  to  stir  up  discontents  and  sedfctoris 
amongst  bis  majesty's  liegt  subjects,  fere*  wickedly  did 
write*  tec/  It  may  however  be  said  that  there  the 
criminal  intention  was  necessarily  implied  Mm  the 
fact  of  publication*  tat  in  the  King  v.  Top  ham,  it#as 
held  to  be  necessary  that  an  indictment  for  libellous 
aspersion*  upon  the  eharacter  of  tbe  deceased  Load 
Cowper,  should  coritatn  an  averment  that  it  was  in- 
tended to  excite  Ms  relations  to  revenge*  and  to 'a 
breach  of- the  peace;  and'  Lord  Kenyan  says*  *  as 
nothing  of  that  idrt  was  stilted  In  the  prefatory  partef 
this  indictment,  as  that  it  was  published  with  tin  in* 
tent  to  -create  III  blood*  or  to  throw  any  scandal  ort  tbe 
family  and  posterity  of  Lord  Cetfper*  or  to  induce  ttMta 
to  bretk  the  peace  in  vindicating  the  honofar  of  the 
family*  the  judgment  in  that  ease^was  arrested.    We 
have  also  inspected  the  original  record  in '  tb*  e**e 

•  t  Bvr.  2667.  t  Crap.  672. 
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4805.       of  the  King  v.  LangUy,  which  came  on  upon  deraurrei, 
and  there  it  is  introduced  with  an  averment,  thai  the 
defendant  being  an  evil  disposed  person,  and  contriv- 
ing and  intending  to  injure  and  defame,  aud  to  bring 
him  into  contempt,  &c.  (here  his  lordship  stated  the 
words  of  the  introductory  part  of  the  indictment,)  in  the 
presence  and  bearing  of  divers  persons,  spoke  the  words 
there  laid    to  his  charge.    There  no  objection   was 
taken  to  the  mode  of  averring  the  malicious  and  cri- 
minal intention,  butouly  that  the  words  spoken  with 
such  an  intent  were  not  indictable.    If  any  particular 
intention  is  necessary  to  criminate  the  defendant,  it 
joust  be  stated ;  but  in  many  cases  the  allegation  of  the 
intent  is  a  mere  inference  of  law;  as  in  the  case  of  p 
libel,  where  the  act  of  publication  is  proved,  it  is  not 
necessary  to  give  any  evidence  of  a  malicious  intention. 
But  if  not,  then  it  becomes  a  matter  of  fact,  and  after 
verdict  every  material  allegation  must  betaken  to  have 
been  proved.  The  unlawful  intent  is,  therefore,  either  a 
legal  inference  resulting  from  the  letter,  and  the  provo- 
cation given,  or*  it  it  is  a  fact  which  requires  extrinsic 
evidence  from  the  letter  itself,  it  must  be  presumed  to 
have  teen  proved.     And  the  fact  of  such  intention, 
whenever  It  is  necessary  to  be  established,  might  be  re- 
butted afterwards  by  ti\e  defendant,  by  means  of  other 
evidence.    As  if,  for  instance  io  this  case,  he  did  it 
to  provoke  a  challenge  from  the  prosecutor,  in  order 
thereby  to  obtain  sureties  for  the  pence  agait^t  binv  he 
•might   have   shewn    it   in  evidence  in   his  defence 
and  thereby  might  have  repelled  the  inference  pf  the 
-intention  either  arising  out  of  the  letter  itself,  or  from 
extrinsic  evidence.    Under  this-  view  of  the  case,  whe- 
ther the  letter  be    considered   as  of  itself  contaia- 
citig  a  challenge  or  as  intended  only  to   provoke  a 
<„ challenge*  itis.s&fikietit  in  this. case,  aud  the  rnle  for 
£*rcetiing  the  judgfnetU  must  be 

-■    -  *  *  ■  *  "■■  •———•-——  -•  Discharged* 
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M'CoitisiE  against  Dxvias;— Friday,  Jane  *Ut. 

Where  A:  a  broker;  purchased  tobacco  for  B.  and  placed  it  in  the  ' 
fring'*  wttehodJe  in  hii  oWn  name^  end  then  transferred  it  Mo  the 
n*me  of  C.  at  a  pledge  held  that  B.  after  demanding  the  tobaced  , 
efC.  and  hie  refusal  to  deliver  it  up,  might  well  maintain  trover : 
fir  the  tak&g  the  trdnrfer  if  the  tobacco  it  a  conveniens  although 
the  tame  remained  in  the  king'*  ttdrchouMet,  the  duties  not  being 
J*U  thereon. 

I^HIS  Action  wris  tried  at  Guildhall,  in  the  fitting*  • 

after  Mi chaelmas  term,  1804,  and  ih?  plaintiff  was 
noitfiiiwd  by  dire<  tion  of  the  Lord  Chief  Justice,  \Vho 
tried  tbS  cause,  on  the  grdund  that  there  was  no  cori- 
vcrtiod  by  the  defendant;  a  motidrt  was  made  irt 
flitary  term  last  td  seta*ide  the  nonstiit,  and  tor  a  new 
trial,  and  the  opinion'  of  the  cdurt  wds  teterted  upon 
the  following  facts  {  4     . 

that  (hi  plaintiff  tfdi  A  r&er&iatii  Id  Aberdeen,  inA 
had  employed  a  Mi*.  James  Rezctarid'Coddan,  an  acfcr*- 
diled  broker  in  the  tobacco  trade,  and  a  dealfer  in  to- 
bacco on  his  own  account,  to  purchase  him  some  to- 
bacco, which  he  accordingly  did  ;  thai  the  tobacco; 
the  subject  of  the  action,  was  part  of  that  tobacco ; 
but  the  defendant  had  no  knowledge  of  the  transact 
tion  between  the  plaintiff  and  Coddan.  Tbfct  Coddan, 
the  broker,  bought  the  tobacco  in  his  own  niune,  and 
whilst  it  was.'  in  the  king's  warehouses,  and  had  it 
transferred  to  him,  in  his  own  name,  in  the  king's 
warehouses,  where  it  remained  subject  to  the  payment 
of  the  duties,  as  is  usual,  till  the  tobacco  is  actually' 
delivered  out  of  the  warehouses.  That  Coddan,  being 
la  want  of  money,  pledged  the  tobacco  -in  Ms  otftf 
name  with  the  defendant,  for  a  surfl  of  money,  *ftd 
transferred  it  Into  the  defendant's  hfetiie  iti  the  Jfcing'ft 
warehouses. 

Afterwards  an  application  was  rafcde  to  the  defcnd&rit 
on  the  part  of  the  plaintiff,  for  a  llelWay  of  Chato- 
4  A  fZ 
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im        bacco  in  question;  the  defendant' t  answer  was,  that  be 

< had  advanced  money  to  Coddau  thereon,  thai  he  did 

*?££l*    oot  knoir  WComhit,  and  conld  not  transfer  ttaa  bat 
P*ju  .*».  v  to  Coddan's  order,  and  not  till  hit  advances  were  paid, 
That  on  the  6th  and  7tb  of  November,  the  folkwiof 
orders  were  addressed  to  the  defendant. 

B,  A.-^$7^i#.-^^^W-HS^p-Wfc 
Mr.  Davi«i, 
Sir-^Please  to  deliver  to  the  order  of  Mr-  TkomatWCm* 
He,  the  above  fire  hogsheads  ef  tobacco,  bis  property' 

)Tojur  most  obedient  servant* 
JaVEsRow^anp  Coonsv. 
Mr.  Solomon  DAVias.-^Str-^I  have  to  request  you  «iH 
immediately  deliver  to  rue  Jve  ^ogsbesds  of  tobacco,  marki 
and  numbered  as  below,  the  seme  being  my  property,  rd 
placed  in  yojur  bauds  by  my  broker,  James  ftwlamd  Coddfr,* 
whose  order  for  their  delivery  f  now  hand  you,  and  bin  ts 
observe  that  if  you  do  not  deliver  them  over  to  sne,  J  shall  be 
under  the  necessity  of  entering  an  action  against  von  fo  pi- 
fprce  their  delivery,  |  am  SJr,  your  obedient  servant, 

TnoM*s  M'CeiiBit. 
B,  A-rr-No.  237-^L*  6*9^*97 —6*9— &%. 

That  the  defendant  received  the  said  orders;  bat 
said,  that  he  should  not  deliver  the  tobacco,  until  he 
was  paid  the  money  he  had  advanced  to  Coddem ;  that 
the  tobacco  still  remains  in  the  king's  warehouses,  the 
duties  not  yet  being  paid  thereon,  entered  in  the 
books  at  the  king's  warehouse  in  the  oanje  of  the  it- 
fondant, 

.  Harbison,  for  the  plaintiff,  now  contended  that  the 
casks  of  tobacco  having  been  entered  in  the  king's 
jearehauses  in  thji  name  of  the  broker,  it  was  ti* 
.  same  as  if  it  had  beeji  in  the  name  of  the  party  him? 
self;  they  wer*  the  property  pf  the  pta*fi/»  d* 
transferring  them  into  the  name  of  the  defendant  vsi 
an  act  of  changing  jths  property ;  in  so  mgch  so  that 
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even  upon  payment  of  the  duties,  the  king's  warehouse*  jsos. 

keeper  could  not  deliver  the  goods  to  foe  plaintiff.  jg,etm9 

This  might  have  been  good  as  an  absolute  transfer  wni 

of  the  property,  but  it  is  not  good  as  a  mere  pledge.  P**"* 

Lord  Eli**bo#ouch,  C.  J.  here  observed,  that 
if  ti  had  bee*  properly  considered  io  that  view,  as  it 
should  have  been,  he  should  not  have  poosuited  the 
plaimtiff.  That  the  deftntUut  treated  it  actually  as  his 
own,  and  refused  to  give  up  the  tobacco  to  any  one 
but  V*u\ia*,*mA  not  erven  to  him,  unless  be  paid  the 
*mfc  which  had  been  advanced  Io  him, 

Bbapre  w/as  to  have  arguedon  the  other  side,  but 
the  opinion  of  the  court  being  expressed  strongly 
against  him,  he  did  not  proceed  to  discuss  the  question, 
£ud%  the  rule  for  setting  aside  the  nonsuit  was  made 

Absolute. 


Crqs*y  against  Wjlqswqutu* 

4*  byparof,  agrees  to  settB.  a  landing  crop  of  grass  for  20  guineas* 
JT.fr  to  nww  U  and  make UhUohay9out  no  time  U  fixed  forth* 
mowtug3  or  for  the  payment  of  the  money,  nor  is  possession  of  the 
etote  given. '  A.  afierwarde  gives  B.  notice  that  he  shaUnot  have 
ShegraoSj,  and  oeUs  it  to  C.  B.  enters  privity  and  cuts  pari  of 
Ike  gran  i  A.  then  ghm  notice  to  him  not  to  mow  %  and  C.  under 
the  dtoosNon  of  A.  mows  and  tarries  off  the  samet  Beldpihat  B« 
tanmot  have  frmputt  myatott  chmsuai  fregit,  *#r  4e  bpnif  aiporr 
tnfktferUmaemw+actforonintere^ 
JheithoeeUonefthe  statute  of froud$,*9  Car.  *,e.  3,  o&  net  oeqkt 

\'tn  writing,  and jkeing executory*  A.  might  weUdi^ckargp  it. 


CSOMT 


^PHIS  was  m  action  of  trespass,  trim*  *t  tittle*  —f"" 

Lentauizc*  for  the  county  of  Lineal?,   before     A*,wt*TT 
Chamber,  J.   ljrhen  a,  verdict  was  found  for  thepfoja* 
tiff,  damages  forty  shillings,  subject  %q  the  opinion  p 
}he  court  jupop  jthe  foUowipg  case : 

The  declaration  stated  that  the  defendant,  on  the  $tb* 
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.*      '  *    »     . • 

of  July,  1804,  and  on  divers  other  days,  &c.  with  Force 

and  arms,  broke  into  *md  entered  a  certain  c!ose,whereof 
the  said  plaintiff  was  then  law  folly  possessed,  and  trod 
down,  &c.  the  plaintiff'*  grass  and  hay, and  cut  down 
the  plaintiffs  grass' then  grbwhig  hi  the  said  close,  and  , 
took  and  carried  -a^vay  the  same,  and  also  took  and<jar- 
rled* away  the plkintiffshay,  then  being' on  4be  said 
dose  and  disposed  thereof*  to  his*  own  use. 
*  The  second  count  stated,  that  the  defendant,  with 
force  and  arms,  took  and  carried  away  other  gtaas  and 
hay  of  the  plaintiff ,  and  converted  and  disposed  of  the 
same  to  his  own  use.  The  defendant  pleaded  the  gene* 
ral  issue.  The  facts,  upon  evidence,  were,  that,  on 
ftednetday  the  6th  June,  the  plaintiff  agreed,  by  parbl, 
with  the  defendant  for  the  purchase  of  a  standing  crop 
of  mowing  grass,  then  growing  in  a  close  of  the  defen- 
dant's, situate  in  the  parish*  of  Claypo/e,  for  the  sum 
of  twenty  guineas.  The  grass'  was  to  be  mowed 
and  made  into  bay  by  the  plaintiff,  but  the  parties  did 
not  absolutely  fix  upon  any  time  at  which  the  ro^wioj 
was  to  be  begun. 

No  earnest  was  given,  nor  was  any  note,  memoran- 
dum; orwriting  signed  by  either  of  the  parties,  br  by 
liny  perton  on  their  behalf,  nor  was  the  possession  of 
the  close  given  to  the  plaintiffs  but  it  was  retained  by 
the  defendant.  Oft  the  Sd  of  Julyi  the-  defendanl 
told  the  plaintiff  thai  he  should  not  hare  the  gtass; 
and,  afterwards,  on  that  day,  sold  the  grass  to  one 
William  CaH'er'fOT  twetfty-fi  vc  guineas.  The  plaintiff, 
on  the  1 2th  of  July,  tendered  to  the  defendant  thesorn 
of  twehty  giMneas,  for  the  crop;  which  the  defendant 
refused  to  accept.  The  plaintiff  went  next  morning 
to  the  defendant9*  close  and  finding  the  gnte  unlocked/ 
sent  in  a  person  to  mow  the  grass,  who  cut  near  half 
of  the  close.  On  the  evening  of  the  13th,  the  de- 
fendant brought  a  letter  from  his  attorney  to  the  plain* 
tiff,  forbidding  him  to  enter  the  close,  and  discharging 
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him  from  mowing  the  grata,    A  lock  was  then  fixed 

upon  tbe  gate  by  tbe  defendants,  and  Carver,  by  his 

direction,  carried  away  the  remainder  of  (be  crop. 

Tbe  question  for  the  opinion,  of  the  court,  is,  whether  ^WW*^-* 

tbe  plaintiff  is  entitled  to  recover. 

Rough,  for  the- plaintiff.  "The  sale  of  a  standing 
crop  of  mowing-  grass,  by  parol,  is  valid,  notwith- 
standing the  statute  of  frands ;.  for  it  is  not  onjy  not  a 
sale  of  goods,  hut  it  is  an  executory  con t rapt,  and 
something  remains  to  be  done  to  the  commodity  itself. 
It  does  not  even  exist  in  solido,  at  the  time  of  the  con- 
tract.    It  is  not  goods  within  tbe  statute,  for  it  goes 
ta the  heir,  and  not  to  the  executor ;  Cocks  v.  Gonzales  ;* 
Spence's  ease>f   Waddington  v.  Brktow.%    It  was  not 
within  the  statute,  for  something  remains  to  be  done, 
namely,  to  cut  tbe  grass  io  order  to  reader  the  com* 
modtty  fin  to  be  delivered. $     And  as   Carver,  who 
took  away  the  grass,  acted  under  the  authority  of  the 
defendant,  though  the  soil  did  not  pass  by  tbe  agree* 
ment,  yet  the  plaintiff  might  bring  trespass   quatc 
dausum  /regit  against  the  defendant;  for .  it  will  lie 
at  the  suit  of  one  who  is  only  tbe  grantee  of  thf 
vesture*  or  herbage  of  tbe  land,  though  he  has not  the 
soil.     Co.  Utt.  4  (b) ;  Moor,  335  ;  Dyer,  9»i ;  WiL 
won  v.  Itackreth,  BulL  N.  P.  85,  and  Burt  v.  Moore.% 
Here  the  plaintiff  entered,  and  took  possession  of  the 
close  under  the  agreement,  for  the  purpose  of  cut* 
ling  the  grass;  which  entry  could,  therefore,  not  be 
tortious.    Nor  after  his  entry  could  the  defendant  re- 
voke the  grant  pf  the  liberty  of  possessing  the  close  for 
the  time,  for  tbe  purpose  of  mowing.     He  therefore, 
contended  that  the  plaintiff  was  entitled,  to  recover 
tipoo  both  grounds." 
— — — — * — * — ■■    !,■■■* 

•  BnKL'JT;  P.  34.  +  Winch.  51.  %  %  Bos.  and  Pu$\ 
4512,  f  Towers  v.  Osborne,  1  *#%  JsXep.  50$.  Clayton  t, 
Andrews,  *  Burr.  2101.    1f  5  Ttfra  Rep.  3?$, 
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t805.  Rjsadir,  contrtL    "  This  is  a  contract  void  by  the 

civiix     statute  of  frauds;  and  secondly,  an  action  of  trespass 

Tfrtut       wiU  not  lie.    It  must  be  either  *  contract  for  the  tak 

Wa»hto*t*.  Q£giloj$9  o,-  for  an' fatmsH*  or  concerning  Jo*4i,  and 

then,  in  either  case,  the  contract  not  being  iq  writingi 

is  void,  under  the  4th  section  of  thai  statute,"    He 

here  Also  endeavoured  to  distinguish  this  case  from 

that  of  Waddington  v.  Briwtwe,*  and  contended  thai 

the  plaintiff**  cose  fell  within  the  4th   section  of  the 

statute  29  Car.  II.  c.  3.    Whereupon 

Lord  ELLBNBofcoL'on,  C.  J.  suggested  that  it 
might  perhaps  be  considered  as  an  interest  in  or  demise 
of  the  land,  during  the  time  which  would  be  necessarj 
\  for  the  purpose  of  cutting  the  grass;  for,  as  duau$ 
,  that  time  he  must  have  the  exclusive  right  of  possession, 
it  might  be  ex  necessitate  considered  as  a  leaae,  ao4 
then  it  would  be  a  good  lease  by  parol,  being  for  le* 
than  three  years.  This  led  to  considerable  difficukia 
in  the  argument;  and. 

Reader,  in  reply  to  this  suggestion  from  tho  court, 
contended  that  it  could  not  be  a  lease,  because  rest 
'  and  also  a  distress  and  replevin  were  incideot  t»  a  lease ; 
and  here  was  no  rent  reserved,  but  only  a  price  agpeed  to 
be  paid  for  the  grass,  witf}  *  liberty  of  entry  for  (be 
purpose  of  tupping  ft. 

Rqugh,  inrtp/y,  argued  again  tbatilm^t  he opo- 
sidered  as  a  parol  demise  of  the  land,  or  vmtare  of  (be 
land  for  less  than  three  years,  and  therefore  WJ9£<**4 
finder  the  ejeeptiqn  in  the  statute  of  frautb.f 

Cw.  adxu  vu?J* 

Tr-rr — .  -,,'  .-,   »  .. — .;'■  '.  .  i^ju1.1  j uig.  :v/  V)1,  .*  ■: — 
*  9  Bo? .  and  Pirf.  452. 

+  JJpon  thi$  point;  respecting  which  there  apfpfftd  t*be  a 
great  difficulty ,  the  editor  has  met  with  the  foiloaiqf  cs»e 
which  was  not  cited;"  Si  A.  seitie  en  fee  Q%av?  ywifff" 
del  close,  k  dose  pant  alfaHnrettnemy  k  txftfrt sakmamt 
festre  prise  perj^s  avert  i  tyl  1 1  oven  f  )austup  ftcgft  *^*c** l  - 
£ar.  B.R.t*fer  Mount  joy  e^Tardf  roe,  per  cariametyidfff** 
demurrer*    Car  la/ait  plead  que  A  lease  lepastandd  ebac 
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t 

Afta-Wwd^  the  judgment  of  the  court  was  delivered       *805. 
totbefcHowing  effect,  by  "         c7~v 

Lord  ELLtKfconduGt!,  G.  J.  After  stating  the  case.  wA^wVutm, 
"  If  the  plaintiff  appears  to  be  entitled  to  the  ex-  .' 
elusive  possession  of  the  land  tinder  the  agreement 
daring  the  proper  period  for  cutting  the  gross,  it  ap- 
pears he  could  maintain  trespass,  for  entering,  and 
carrying  it  away.*  This  brings  the  case  to  the  Ques- 
tion whether  the  agreement  by  parol  amounts  to  a, 
lease  of  the  land  for  the  thfle,  oris  not  wholly  void  tinder 
the  statute  of  frauds.f  We  may  lay  out  of  the  ques- 
tion the  pro  visions  of  the  17th  section  relative  to  the 
sale  df  goods,  for  ten  pounds  or  more.  That  section  is 
not  in  My  wise  applicable  to  the  case,  for  it  is  not  a 
sale  of  goods  and  merchandizes,  because  the  grass  at 
the  time  bf  the  agreement  did  not  exist  in  the  state  of 
goods,  waits,  or  merchandises,  which  is  taken  by 
Hkat it;  J.  In  the  case  of  ^Vaddington  v.  BrUtow£ 
as  the  trae  time  with  reference  to  which  under  this 
statute  the  agreement  must  be  taken.    Neither,  is  this  < 

a  lease  for  an  uncertain  interest  within  the  meaning 
6f  the  first  section  of  the  statute  of  frauds ',  for  it  i* 
ctear,  that  the r  law  or  usage'  meant  to  be  vacated  by  !r , 

that  section  Of  the  statute,  relates  to  a  base  of  the  same  > 

kind  as  that  mentioned  in  the  second,  which  it  k  * 

clear  means  a  Certain  legal  ioterest  under  a  rdnt  to* 
served  thereupon ;  neither  of  which  requisites  are  to  be 
found  in  this  ease,  considering  it  as  a  lease  for  the 
time. J     It  next  occurs  to  consider  whether  it  is  k 

jmr  apt  son*  fait,  at  adjudge  ban  pur  k  raisdn  avUndit.  Hitra^ 
tar  Trin.  14  Car.  Rot  1291.  Vidt  SftolL  Abf.  45,  pUdf 
*lt  line  10. 

•  G*.  It/.  4, 4.  ei,  *t>  i  *£  CatJt.  e.  3.  t  *  Baa, 
sn4  Pat  455. 

B  These  station*  aft  as  follows  i  . 

w  All  lasses,  estates,  interests  of  (rsttold  0/  fcnte  ef  femr»V 


i 


f 
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contract  or  tote  of  lands,  tenements,  « 
or  any  interest  in  or  concerning  ikon,  wkbin  itapar- 
view  of  the  14th  section  of  the  statute.  Tb«t~aeobon 
•only  precludes  the  bringing  any*action  to  charge  aay 
person  upon  '  such  contract,  unless  it  is  in  writing, 
which  description  of  action  does  not  properly  apply  to 
this  case.  Such  a  contract  may  not,  therefore,  be 
-wholly  Void;  so  thai  if  it  is  once  executed,  it  m?y  be 
godd  ;•  but  yet  in  this  case,  being  execotory,<and  as  the 
'performance  of  it  cannot  be  enforced  by*  action,  we 
think  it  may  be  discharged  by  any  thing  done  in  cob* 
travention  of  it;  and  as  we  think  the  act  ofthedrfea- 
dant  was  sufficient  to  discharge  the  execution  -of  the 
contract,  we 'are  obliged  to  say  that  the  plaintiff  is  not 
entitled  to  recover." 

His  lordship  added,  "  Sbee  the  argument  of  thebaic, 
Pouter*.  Kittingbcck  has  been  cited  for  the.pf*im(if; 
we  think  it  has  no  material  application.  There  A. 
agreed  with  fi.  to  let  him  land  rent-free,  on  condition 
that  A.  should  ba*te  •  a  *  moiety  -  of  the  crops  ; .  wbik 
the  crop  was  on  the  grouod  it  was  appraised  for  both 
parties:  A   declared  in   indebitatus  assumpsit  for  a 

•or  any  Uncertain  interest  of,  in,  to*  or  out  of  any  «**- 
vuagesi  manors,  lands,  tenements,*  or  hereditaments,  made  or 
created  by  lwefy  *nd  seisio  only,  or  by.  parol,  and  not  put  in 
-waiting,  and  signed  by  the  parties  so  making  or  creating  tks 
tame*  Or  their  agents  thereunto,  lawfully  authorised   by  writ- 
ings shall  ^avctbe  force  and  effect  of  leases  and  estates  al 
will,onjy,  and.  shall  not  either  in  law  or  equity  be'deetned  or 
Jaka^  to  have  any  ottyejr  ©£  greaier  force  or  effect,  any  coosi* 
<deratiof>  for •  making  a#y  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the.  contrary  notwithstanding. 
,/J  ^Except,,  nevertheless,  all  lease?  not  exceeding  the  term 
of  three  years  from  the  making  thereof,'  whereupon  the  rent 
reserved  to  the  landlord,  during  such   terra,  l&hill  IntuttiM 
to^two  third  parts  at  the  least  of  tfre  full  unproved  tfllue  ofthe 
thing  demised/ '  "*"      -•■•--•■ 
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moiety*  of  the  value  of  i,he  crop  .sold  jto  B.  without 
stating,  the  special  agreement;  and  1  wonder  how  this 
could  ever  be  thoughtan  interest  in  lands. 

Judgment  for  the  defrxqaxt. 


SoRSBiEand  others  againsfiMvmco  and  others/  Com- 
missioners of  the  Custom.    Friday, \fune2 1st. 

jfer  ate*.  44*  Geo.  III.  cop.  10,  «.  2,  a  bounty  is  given  upon  the  im- 
portation of  foreign  com  to  be  regulated  according  to  the  average 
priees9  ascertained  according  to  the  provisions  if  the  actyin  Lotufoav 
tM^fAc^^^/i^rffrjiA^LondooOaiette  6itA<j  third  week 
'after  the  entry  of  the  said  com  upon  which  the  bounty  is  claimed ; 
held,  that  if  there  it  no  average  price  published  isythe  Gasette<fti 
the  third  week;  nd  bounty  6  payable. 

'TPHIS  was  an  action  upon  the  case  brought  by  the 
ftfliittitflQ  recover  of  the  defendants  the  bounty 
Vpoo  the  importation  of  GS8.  quarters  and  7  bushels  of 
fojejgij  rye,  imported  in  the  Jonge 'Norman,  front 
Riga,  into  the  port  of  New/castle.  The  capse  came  on 
lobe  tried  before  Lord  Ellen  borough,  .C.'J*  at  the 

i fitting? in  Middlesex. after  Hilary  tern?,  1804,  when 
the  opiuton  of  the  court  was  reserved  upon  the  follow* 
ing  oase  i  ,vU.  that  the  defendants  at  the  time  when 

.  the  cause? p£  action  acjc rued,  were  and  are.conimfssion* 
era  of  the  customs  $  that  on, the  third  of  Jugmt,  1801, 
the  plaintiffs  imported  in. a  British  ship  into 'the  port  Af 
"Newcastle  upon  fy«f/6S8  quarters  arid  7  bushels  6f 
foreign  jrye;  and  that  each  quarter  was  of  the  weightaf 

<408lhs.  avoirdupois ;  that  Charles'Ogle  was  at  the  Urn* 
of  thei  raportation  collector/  and  RoUrfPage,  comptrol- 

•lerofthe  customs  of  the  said  port:  that  the  plaintiff's jqti 


.  of  such  sale ;  and  that  the  .said  sale'  was  V  fair  And 
£*«4  fii/e  sale;,  and  that  there  was  iot  mfjntifcht 
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ua8L        eollusion  in  the  said  sale  for  the  purpose  of  obtouDg 
$om»»      *he  bounty ;  that  po  the  said  3d  day  of  Jugust,  adut 
•ad  Other*    entry  wag  mw^e  Wlt|1  Charles  Ogle  and  Rokrt  Pap, 
JiwRo      being  the  proper  officers  at  the  port  of  Newcastle? 
wdOtbm.    md  thai  Charles  Ogle  and  BoAerf  P*ge,  then  keiag 
collector  and  comptroller  of  the  said  port,  received  fbii 
and  satisfactory  proof  that  the  said  rye  was  vholl; 
and  entirely  without  mixture  of  any  other  corn  or 
grain;  that  on  the  22d  of  Jugust,  IflOI,  before  the 
said  rye  was  delivered  out  of  the  charge  of  the  proper 
officers  of  the  said  port,   the  same  was  carefully  exa- 
mined, inspected,  and  weighed  by  Daniel  Grreawfl 
and  John  Coulter,  being  officers  of  the  customs  di- 
rected by  the  commissioners  of  the  customs  for  A* 
duty,  and  John  Huntingdon  and  William  PollariMh 
.  two  indifferent  and  disinterested  persons,  experienced 
in  the  nature  of  the  said  article,  appointed  by  Ckrh* 
Qgle,  collector,  and  Robert  Page,  comptroller  of  ike 
customs  in  the  said  port.   That  such  officers  and  pet- 
sons  viewed  the  same,  and  weighed  such  proportion 
thereof  as  they  thought  sufficient  for  ascertaining  tk 
average  weight  thereof,  arid  certified  and  decltid 
upon  their  corporal  oaths,  first  administered  by  tie  »M 
Ckaries  Ogle,  collector  of  the  customs  of  the  mat  port, 
that  the  said  rye  was  merchantable,  and  of  the  wg^ 
required  by  the'  act;  and  that  the  officers  and  person 
after  such  inspection,  on  the  ££d  of  Jmga*  lWi 
granted  such  a  certificate,  that  the  said  rye  w*  mer- 
chantable and  of  the  weight  aforesaid ;  that  bo  avenge 
price  ascertained  according  to  the  provisions  of  the  art 
pf  foreign  rye  in  Lbndon  was  published  in  the  Loud* 
^QautU,  in  the  third  week  after  the  said  entry;  tW 
the  average  price  of  foreign  rye,  so  published  in  &* 
,  jccond.week  after  the  said  entry,  according-  to  the  set, 
t.lT|W.<Hs.Jper  quarter,  and  that  a  bounty  equal  to  tte 
»4m  by  >hich  the  said  price  is  less  than  66s.  j* 
Quarter,  on  the  said  quantity  imported,  amount**?  » 
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!7t.  0d.'  whereof  the  defendant*  had  notice,  and  that       wtf. 
do  part  of  that  sum  has  been  paid,  and  that  the  average      r~~~ 
price  of  foreign  rye  so  published  in  the  fourth  Week,    pad  on** 
after  the  said  entry,  according  Co  the  said  act,  was  S8t,      H££Q 
per  quarter;  and  that  a.  bounty  equal  to  the  sum  by    a^Otem. 
which  tbeaaid  price  is  less  than  (tes.  per  quarter  on  the 
said  quantity  imported   amounts  to   929l.  9*«  7jd. 
whereof  the  defendant*  had  notice,  and  that  no  part 
of  that  sum  had  been  paid.    The  question  for  the  opi- 
nion of  the  court  is,  whether  the  plaintiff*  am  entitled 
to  recover  any,  and  what  sum  of  the  defendant*.  If  die 
court  are  of  opinion  th^t  the  plaintiff*  are  so  entitled, 
the  verdict  is  to  be  entered  Fox  the  plaintiff*,  for  such 
somas  the  court  shall  think  them  entitled  to;  if  other* 
wise,  a  nonsuit  to  be  entered.9 

4  The  clauses  of  the  act  44  Geo.  H.  cap.  10,  upon  which 
tkis  question  arose*  were  as  follows,  vis. 
,.  §2  That  the  several  and  respective  bounties,  granted  by 
41s  act  upon  wheat,  barley,  rye»  oats,  pease  and  beans,  and 
apon  the  meal  of  parley,  rye,  and  oats  respectively,  shall 
be  regulated  and  paid  according  to  &<*  respective  average 
prices,  ascertained  according  to  4he  provisions  of  this  act,  of 
foreign  wfreat,  barley,  rye,  oats,  pease,  and  beans,  in  Loudon^ 
which  shall  be  published  in  the  Ijndom  Gazette  t  in  the  thjrd 
week  afte/  the  entry  of' the  wheat,  barley,  rye,  oats,  pease,  or 
txans,  or  any  such  meal,  as  aforesaid,  upon  which  any  boujt* 
ty  is  claimed  under  this  act;  > 

§9.  That  the  said  inspector  of  corn  returns  shall  duly  aj*4 
regularly  enter  into.  a.  book,  or  J^ooks,  to  be  provided  ai*4 
kept  for  that  purpose,  the  several  accounts  of  quantities  and 
prices  of  foreign  corn,  grain,  and  pulse,  received  by  him  by 
the  respective  corn  factors  or  importer  and  the  same  shall 
jiqI  be  made  public  or. shewn  by  the  said  inspector,  or  evith 
Jus  privity  or  consent  to  any  person  whatsoever^  unless  the 
pine  shall  be  called  for,  or  required  by  the  receiver  of  cons 
jetqras,  or  shall  be  required  by  any  order  in  writing  under 
^heha^d  of  the  Lord  Mayor,  or  any  two  of  theai<fei*ae| 
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tm:  Mbe»«,  A.  for  the  pthinliffk.    u  It  is  stated  in  ibe 

^JJj^.      case  thatntr  average  price  was  published  in  th&GazctU, 

•AH  Othet*'    —  •     ■  -    -     ■  -   . 

M*r*iitt*      or'  the  said  city,  or  tire  commissioners  of  his  Majesty's  cat- 
tflaHMaettv    loins,  or  any  two  or  more  of  them  under  the  penalty  sal 
forfeiture  of  the  sum  often  pound*. 

9*  9*  That  tb&  said  inspector,  of  corn  returns  sbail,  sod 
he  is  hereby  required,,  every  week  to  make  up,  compute,  tad 
(liattngaisa  from  tbte  returns  by  him  received,  puEsna&ttft 
Indirections  of  this  act,  in  thai  week,. the  general  aggregate 
'  quantity,  and  the  price  of  each  respective  aort  of  foreign  con, 
gmirf,  or  pulse,  that  shall  have  been  returned  as  examined,  and 
certified,  and-sold  and  delivered  in  and  during  the  week  for 
which  such  returns  shall  have  been  made  as  aforesaid,  in 
the  city  of  London,  and  suburbs  thereof:  and  shall  keep  in 
a  distinct  book  the  entries  of  all  returns  of  corn,  grain,  or 
pulse,  that  shall  bare  been  returned  as  certified  for  the  par- 
pose  of  bounties  Being  paid  thereon,  under  this  act,  from  all 
other  foreign  com,  returned  to  such  inspector,  under  aa  act 
passed' in  the  tliirty-first  ycarof  his  present  majesty**  reign: 
<ttd'  (fie  said  inspector  of  corn  returns  shall  make*  up  sad 
Compute  the  average  prices  of  each  respective  sort  of  sues 
torn,  grain,  or  pulse,  sotd  and  delivered  during  such  week, 
from  such  corn,  grain,  or  pulse  only  as  shall  have  bees 
(e  ruffed  for'the  purpose  of  bounties,  being  paid  thereon  par- 
•want  to  tne  provisions  of  this  net;  and  he  is  hereby  directed, 
'  on  \\\q  Friday  in  cxrry  week,  to  transmit  a  copy  of  the  account 
of  the  said*  average  prices  to  the  receiver  of  corn  returns,  mbo 
js  hereby  required  to  enter  the  same  into  a  book  or  books  to 
Ve  kept  for  that  purpose,  and  forthwith  to  transmit  a  cer- 
tificate of  such  average  prices  of  each  respective  sort  of  fbreigc 
corn,  grain,  or  pulse,  signed  by  him,  to  his  majesty's  cottet- 
for,  of  other  chief  officer  of  the  customs  of  the  port  of  Loadw  ; 
and  cause  a  copy  thereof  to  be  hung  up  rn  some  public  pfere 
|n  the  custom-house  to  which  all  persons  may  resort;  ana1 
the  rjaymeitt  of  the  bounties  herein  before  granted  shatll  bs 
governed  and  regulated  by  such  average  prices  in  tbe  1 
(ercin  before  directed,  until  new  average  prices  «faJf  aV  1 
yt>  and  Computed  in  menner  by  (ku  act  directed;  end  sad 
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ra  the  third  week  after  the  importation  $  but  evety 
thing  was  done  on  the  paitofttrtptmnfijfitoetrtitl* 
themtotfaetamty" 

Lord  Ellcnborough,  C.  J,  u  There  was  no  price 
found  for  then*  in  the  Gazette,  and  cjsn  we  sup- 
pi/  it  ?  Yon  are  shut  out  by  the  express  words  of  the 
case,  for  you  cannot  refer  to  the  second  week,  when 
the  legislature  has  said  it  shall  be  ceferredto  the  third 
veek."  - 

Moore.  "  By  the  9th  section,  the  payment  of  the 
bounty  shall  be  governed  and  directed  by  the  last  ave- 
rage prioes  (in  the  aianaer  therein  before  directed)  untU 
a  ocff  average  price  is  made  np  and  computed  in  a  man- 
ner by  the  act  directed ;"  therefore,  if  there  is  no  ave- 
4$ge  price  in  the  third  week,  that  of  the  second  may  be 
considered  as  the  price  of  the  third.  He  then  con- 
beaded,  that  the  average  price  gazetted  in  the  fourth 
wm&nmt  be  taken  to  have  been  the  average  price  of 
the  third  week ;  but  be  stated  that  in  fact  there  was  no 
average  price  of  the  third  week,  because  there  was 
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receiver  of  corn  returns  skull  also  cause  the  same  to  4>e  pub- 
lished in  the  London  Gazette  on  every  Saturday  sight,  and 
•hall  also  transmit  the  same  to  the  several  and  respective 
collectors,  or  other  chief  officer*  of  the  custom*,  at  the  several 
ports  in  this  act  described,  and  the  said  respective  collectors 
and  other  chief  officers,  are  hereby  required  to  receive  and 
enter  the  same  in  a  book  or  books  to.beftpt  for  that  purpose, 
and  to  cause  a  copy  thereof .  to  be  bung  up  in  some  public 
place  in  the  custom-home  thereto  belonging,  to  which  all 
persons  may  resort ;  and  ihe  payment  of  the  said  bounties,  at 
every  such  port  shall  be  governed  and  regulated,  by  such  ave- 
rage prices  in  manner  herein  before  directed,  until  new  are- 
rage  prices- shall  in  like,  manner  be  made  up  and  computed, 
aad  a  certificate  thereof  shall  be  transmitted  to  such  collec- 
tors or  chief  officers  respectively,  and  be  hy  them  received. 
Ne.  34.  '4  c 
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no  rye  told  in  that  week ;  and  therefore  no  avenge 
price  could  be  made  up/' 

The  court  held  that  the  9th  section  applied  only 
to  the  regulation  pf  the  officers  and  collectors,  bat  did 
not  confer  the  right  to  the  bounty;  and  that  as  die 
clause  which  gave  the  bounty  required  that  the  average 
price  should  be  gazetted,  if  there  was  a  failure  in  that 
particular,  from  whatsovet  cause,  the  plaintiffs  could 
hot  be  entitled  by  law  to  demand  the  bounty. 

Judgment  for  the  Defendants. 


Dos,  dew. 
Brno*  field 

Wfttf 

Smttn.   ' 


1)oe  on  the  demise  of  Bromfibld  and  Mart  his 
Wife  against  Smith,  Widow.— Friday,  June  ftirf. 


Agreement  "to  let  to  A.  a  hou*%  at  a  yeatfy  rent,  to 
ImHncttelpeoftheUisoTituppOringiltoteocc^ 
himsef,  oratenant  egreeaoie  to  the  lefedf  t*1  *■!*  Outt neater* 
ptmetyunteaUatetobemedeunleTtktoagteementi  totkeext* 
cutert.hutit  mu*tb**le*s*fortMel#eqfthek*nrt  if  fttiewe 
oxxupietkimeefcorbyatewmt  igrteable  i*  the  knee t  ewi&d 
upon  hie  death  the  tester  mag  eject  the  executor  wUkmU  a  —tte 
to  quit. 

HTHIS  was  an  action  of  ejectment,  which  came  on  to 
be  tried,  before  Mr.  Justice  Grose,  at  the  last  as- 
sizes for  the  county  of  Derby, when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this  court 
on  the  following  case : 

The  plaintiff,  Mary  Bromfield>  being  under  cover- 
ture, and  entitled  to  the  premises  in  question,  sad 
having  full  authority  for  that  purpose,  entered  into  the 
following  agreement  in  writing  with  William  Leapt* 
Smith,  the  husband  of  the  defendant.— €t  3d  of  March, 
1778,  agreed  this  day  to  let  to  Mr*  Smith,  my  house, 
situate  in  the  ward  wick,  Derby,  at  the  yearly  rent  of 
thirty  guineas,  he  paying  the  taxes ;  also  an  endosu*, 
called  the  Gallows  Intack,  at  the  yearly  rentof7l»-~ 
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Tbe  above  agreement  to  continue  during  my  life,  sup-  im- 
posing it  to  be  occupied  by  himself,  or  a  tenant  agree-  d01  ^' 
able  to  me.    A  clause  to  be  added  in  the  lease,  to  give  BioMrux* 
my  son  a  power  to  take  tbe  house  for  himself,  if  he  smith. 
chusea,  when  he  comes  of  age/1 

Mo  other  lease  was  ever  prepared  in  pursuance  of  it. 
The  said  William  Lemper  Smith  took  possession  of 
the  premises,  and  occupied  them  himself,  undef  the 
agreement,  till  bis  death,  on  the  19th  of  November, 
1803,  and  paid  the  rent  and  taxes.  The  defendant  is 
bis  widow,  aid  executrix,  and  has  continued  to  occupy 
the  premises  since  bis  death, 

The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff'}*  entitled  to  recover. 

.Upon  ,tbe  case  being  first  read,  Lord  Ellen*o- 
aotJGH,  C.  J.  observed,  that  there  was  no  question  it* 
it,  because  the  defendant  could  not  have  a  legal  interest 
merely  by  tbe  agreement  S  for  it  was  only  an  agreement 
fpr  a  lease,  and  the  parties  expressly  state  that  some* 
thing  more  is  to  be  dpne,  in  order  to  carry  their  agree- 
ment into  effect,  namely,  the  pxecutiqg  pf  a  lease.— 
Upon  thfs,Cfc4nxEj  for  the  defendant,  contended,  that 
as  the  defendant'*  husband,  the  tenant,  entered  with 
the  consent  of  Mrs.  Jiromftcfcf,  the  feswr,  he  had  an 
estate  at  will,  or  from  year  to  year,  which  could  not 
1)3  determined  without  notice,  and  it  did  pot  appear 
upon  the  case,  that  any  qotice  was  given.  Wkerefqre 
it  was,  as  it  seemed,  the  intention  Qf  the  court  that 

the  case  should  be  restated. 

i 
But  at  lengths  being  confident  that  he  could  sup* 

port  the  case  for  the  plaintiff,  ef en,  without  a  notice  to 
quit, 

READKB^iorthe/i&rinrt^.argued  as  follows.  "There 
is  no  tenancy  between  the  leuors  of  tbe  plaintiff 'and  the 
defendant ;  for  the  demise  being  under  this  a3r.  tmentj 
4c  £ 
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im       if  a  lease  had  been  granted  pursuant  to  it,  it  would  have 
0~^    terminated  witf*  the  life  of  the  testator.    For  Tie  was  to 
Bfton'rxEL*   hold  it  od  the  terms  of  keeping  the  premises  himself, 
s*na.      or  by  a  tenant  agreeable  to  her ;  aod  he  was  not  to  as- 
sign without  her  approbation.  If  he  had  assigned  in  his 
life  time,  without  Mrs.  Bromfidd's  approbation,  she 
might  havfc  Maintained  ttti  ejectment ;  aod  the  other 
words  'or  a  tenant  agreeable  to  me/ can  naoke  no  ma* 
terml  dijferenee,  in  case  o  Phis  death.  Tfceaettost  still  te 
the  terms  of  the  tenancy;  for  if  it  re  only  an  agne* 
went,  then,  even in  eqmty,  it  can  onty  eneal*  attnaaef 
subject  to  those  terms.    And  *at  this  is  a  legal  condi- 
tion is  clear  from  the  case  of  Dot  v.  GW/tm,*ond  aba 
from  Dyer,  179« 

Clakkk,N.G.  contra. "  Even  if  Smith,  the  testator* 
had  assigned,  and  without  license,  he  might  have  in- 
sisted upon  a  notice  to  quit;  and  therefore,  his  exe- 
cutrix may  do  so  also.  The  argument  for  the  pfatnttf 
presupposes  that  this  is  a  lease  for  the  joint  lives  of 
Mrs.  Brom field  and  Mf;  Smith ;  but  it  is  not  so;  it  is  a 
lease  fbrthe  life  of  Mrs.  Sromfietd,  with  a  covenant  not 
to  assign  without  license.  But  sticih  a  lease  is  nei- 
ther a  lease  for  the  joint  lives  of  the  lessor  fend  kssee, 
nor  a  lease  determinable  upon 'the  death  of  the  lessee. 
Taking  this  to  be  the  c6nstruction  of  the  lease  to  be 
gran  red,  Mrs.  Smith,  the  defendant,  is  not  an  assignee 
within  the  meaning  of  such  a  covenant  not  to  assign; 
and  if  it  had  been  let  to  a  tenant  whh  the  consent  of 
Airs.  Bromfield,  the  defendant,  as  executrix,  wouU 
have  been  liable* to  pay  the  rent." 

Lord  ELLENBonotJGH,  C.  J.     "  Are  there  not  co- 
venants in  leases,   that  the  occupation  shall  not  be 
m  departed  with  ?  And  ought  you  not  to  have  executed 
a  lease  and  counterpart,  in  as  large  words  as  these. 
Now  if  the  tenant  most  he  a  person  agreeable  to  her, 

*  2  Term  Rep.  133. 
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person  .not  agreeable  to  her?   TUe  caaea  which  yoa    Do«,<fem. 
allude  to  are  uf  oo  the  effect  of  tke  word  ositgjWj  ia  erdi^  *? °»«"a 
nary  leases,"  2m!r. 

Clarke.  '  A  lease  to  a  man  for  years  includes  m 
lease  tobis^xpcajtoBs ;  fend  all  hough  she  agreeQietiWtat- 
eifcy  your  JanJ ship  may  be  good  in  law,  yel  it  may  not 
be  tke  effect  of  the  agreeotent  in  thiak  case.  There  ia 
a  case  in  Crofe  Bliz*  643y  where  a  leaee  was  made 
to  cuuap,  for  twenty-one  years,  if  be  should  so  k>o$  lite,. 
audio  the  service  u£ the  lessor;  the  lessor  died  withi* 
the  teiga*  aad  tie  cgarj.  hetd  that  the  service  deter^ 
mJningbj?  thp  de.athof  tfe*  party,.fhc  lease  was  absolute 
for  tbe  tern.  This  is,  at  least,  aot  a  void  lease,  but 
ti*  lessor  might  continue  it;  qiid,  being  voidable, 
tjiwe  should  haye  been  aa  entry  by  (be  lessor." 

•  LuraapcB,  J.  "  What,  if  the  executrix  is  be- 
ooaw  tenant?  And,  if  not,  what  is  become  of  the 
ctiateand  interest  of  the  lessee?" 

Claeite.  "  If  Smith  bad  been  desirous  of  getting 
rid  of  this  lease,  he  could  not  have  done  so  by  merely 
discontinuing,  to  occupy ;  but  the  lessor  might  have 
compelled'  him  to  pay  rent.  Though  he  is  not  a  lessee, 
the  defendant  is  entitled  to  notice  to  quit.  This  is  a 
lease  forthe  life  of  Mrs.  Bromfietd,  with  an  agreement 
nottoassfgn  or  underlet;  and  the  possession  of  the 
executrix  is  not  the  possession  of  an  assignee :  and 
listly,  there  ought  to  have  been  aw  entry,  because  the 
lease  is  not  void,  but  voidable." 

R3ADEB,  in  reply.  <rTbe  casein  Crofa  JE/ta.  is  very 
distinguishable  ;  that  was  a  case  of  forfeiture,  and  one 
of  the  judges  was  strongly  against  it,  for  it  was  a  limit* 
ation  of  the  estate  that  it  should  not  continue  longer 
than  he  served  the  lessor ;  but  this  is  decided  otherwise 
now,  for  it  is  clear,  that  if  there  was  a  lea$e,  to  be 
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&£       **U  it  the  lessee  sbould  depart  with  it,  or  cease  to  oc 

.-dgrr       •■TV*  it  would  not  go  to  the  executor.    If  it  was  only 

\  rfSSlSvi'  ^forfeiture,  it  woald  be  necessary  to  hate  an  actual 

«****      entry ;  but  here  the  interest  of  the  tenant  actually  ex* 

^tiiea,  and  no  entry  is  necessary  .* 

Lord  fetLBKBORoucH,  C.  J.  " This  ii  only  aa 
agreement  for  a  lease,  and  not  a  present  demise.  But, 
.  aa  there  has  been  a  holding  under  it,  though  no  lease 
has  been  actually  executed,  it  still  comes  to  the  ques- 
tion of  what  interest  the  lessee  would  have  taken  under 
such  a  lease,  supposing  it  to  have  been  granted.  Now, 
the  interest  of  Smith  would  have  been  an  interest  dol- 
ing the  joint  lives  of  Mrs.  Brwnfield  and  himself,  the 
words  of  the  agreement  being  to  let  to  Smith,  '  to  con- 
tinue during  her  life,  supposing  it  to  be  occupied  by 
himself  or  a  tenant  agreeable  to  me/  These  are  words 
,  making  a  condition ;  and  1  consider  them  as  providing, 
that,  during  his  life,  he  sbould  either  continue  to  occupy 
personally,  with  which  occupation  she  was  satisfied, 
having  a  personal  confidence  in  him,  of  that  he  should 
*rv  occupy  by  some  one  who  might  be  agreeable  to  her, 
',  ,y  But  it  does  not  amount  to  the  conveying  of  an  interest 
to  pass  to  executors  neither  to  those  of  the  lessor  by  ex- 
press terms,  nor  of  the  lessee  by  necessary  implication. 
If  so,  this  lease  determined  with  his  life,  and  of  course 
the  ejectment  is  well  brought  It  might  be  another  ques- 
tion, whether  it  would  be  necessary  to  give  notice,  it 
it  continued  to  his  executors  ;  for  if  an  interest  passed 
tp  them,  perhaps  the  lessor  of  the  plaintiff  could  not 
give  notice  to  quit.  But  I  consider  it  as  a  demise  for 
the  life  of  Mrs.  Bromficld,  determinable  upon  SmitKx 
own  life,  if  he  should  occupy  it  himself,  or  by  a  tenant 
agreeable  to  her." 


-•-v 


Gnosis,  J.  "  The  words  are  very  strong  in  this* 

*  during  my  life*  supposing  them  to  be  pecupied  by 

-  himself,  pr  a  person  agreeable  to  me/    Tbert  must 


therefore  be  no  person  to  occupy  them  except  him-      no* 

self,  or  some  persons  that  she  had  agreed  to;  and  thefe  ££*m> 

is  no  pretence  to  say  that  these  persons  are  such  asare  Bsoiiritia 
agreeable  to  her,  for  she  has  brought  her  ejectment.0       s£££ 

Lawrence,  J.  «  My  attention,  upon  reading  the 
ease,  was  not  directed  to  the  point  which  has  been  ar- 
gued; the  question  is  only  whether  or  not  the  party 
can  recover.  Yet  it  is  a  question,  as  I  think,  of  con* 
struction,  and  I  do  not  think  the  bringing  of  an  eject* 
meat  without  notice  alters  the  question.  I  doubt,  indeed, 
whether,  if  any  interest  passed  to  the  executrix,  the  ler* 
sor  of  the  plaintiff'  could  bring  an  ejectment :  for  if  an 
interest  passed  to  the  executrix,  she  must  occupy,  as  he, 
Smith,  would  have  done.  I  consider  this  as  if  the  interest 
of  Smith  ceased  with  hid  life;  for  by  the  former  words, 
during  my  life,  it  would  be  an  estate  for  her  life,  if 
nothing  were  added  to  qualify  it ;  but  it  goes  on  to  say, 
supposing  it  to  be  occupied  by  himself  or  a  tenant 
agreeable  to  me.  And  the  question  is,  if  this  was  an 
application  made  to  a  court  of  equity  to  compel  a  spe* 
cific  performance  of  the  agreement,  whether  the  lease 
tobe granted  should  be  a  lease  absolutely  with  a  proviso 
of  re-entry,  or  whether  a  lease  could  not  be  so  drawt| 
as  to  give  effect  to  the  true  intention  of  the  parties, 
passing  an  interest  during  the  joint  lives  of  the  lessor 
and  lessee,  upon  condition  that  the  lessee,  or  some 
person  equally  agreeable  to  the  lessor;  should  occupy.19 

Judgment  fob  the  plaintiff. 


William  Holwell  Carr,  an  Infant,  againit  the 
Earl  of  Errol  and  Others. 

i.  devi$e$to  B.  and  T.  infee%  in  invito  theueeeffT.  H.f*rtffe%  ee* 
tend  tenefhU  daughter  E.  ouhject  to  a  proviso  after  mentioned^ 
remainder  to  trustee*,  to  preserve,  5fe,  during  me  Itfe  t  remainder* 
to  hie  fret  and  other  $cn$  in  tad  male %  ntbject  a$  ajeretaidf  remain* 
iter  to  the  eecond  and  other  eonoefE.inUke  manner  t  remainder 
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tdihettnni  tmof  ESsfirtttont  reminSm-UAStgrtttsafr 

mmi  awaf,^pc«  vonsMtnmtv  to  htr first  MRvlAnlMHrr^MMMsriMi 

The  Earl  of  1*0**  *<**  s&prsnUs,  Ifatf  jf^  A  father  film  4«mb# 
iH^Otherf  men  should  become  earl  of  E.  tktuse  to  smeh  person  sndhk  mat 
m&*mriS  ***,*$  f*****r^mxrtda*d#fhmM*m$*  L 
k*s  *mo  son*  MJ.'odomtk.***.  LerdE.«miW*tL  •**  ■« 
possession  of  the  estate  devised.  Held,  that  upon  W.  ti.  kens* 
earl  of  E. ;  /T.C.  ***/?«!  ton  of  CM.  z*  immediately  intitedn  a 
estate  in  tail  mate  in  possession >  at  *<?  wtulf  he  into ttt  bet* 
W.  ff.<werttkm*ctuidljiea*ieiihort1*sitei< 

gIR  William  Carr,  baronet,  bj  his  will,  duly  executed, 
dated  19th  of  October,  1776,  reciting  that  by  iodco- 
tuie  of  the  2d  of  January  1762,  all  bis  real  estatesintbe 
county  of  Northumberland  were  limited  to  his  brothers 
George  and  Robert  Carr,  their  executors,  &c.  for  a 
term  of  1000  years,  upon  trusts  which  were  then  be- 
come unnecessary,  directed  that  the  said  term  shook! 
cea^e,  and  that  bus  brother  Robert  Carr  (the  sorriviflg 
trustee  of.  the  term)  should,  after  his  (the  testator's) 
decease,  surrender  the  same,  so  that  it  might  be 
merged;  the  sum  of  30001.  mentioned  in  the  aid 
indenture  having  been  paid,  and  the  provisions  nude 
for  his  two  daughters,  the  Countess  of  Errolmi  Mrs. 
Margaret  Mackey,  on  their  respective  marriages,  sod 
the  devises  thereafter  made  for  them  being  by  him 
intended  to  be  iu  lieu  and  full  satisfaction  of  50001. 
mentioned  in  the  said  indenture,  and  also  for  all  estate, 
&c.  secured  for  his  said  daughters  by  his  marriage  set- 
tlement. Then,  after  directing  that  all  his  piste, 
.  furniture,  &c.  at  his  mansion-house  at  Ufa/ (in  AW- 
4  tkumberland)  should  remain   there  as  beir-looms,be 

devised  the  same  to  his  said  brother  Robert  Carr,  sod 
Henry  Collingwood,  their  executors,  Sec.  upon  trust, 
'  to  permit  the  same  to  go,  together  with  the  sard  mas- 
^ion-house,  to  such  person  or  persons  as  should  from 
time  to  time,  under  his  will,  become  entitled  to  it,  for 
so  longtime  as  the  rules  of  law  and  equity  wouM  per- 
mit.   And  desired  that  an  inventory  might  be  tskei 


Caur 
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•f  the  goods  by  the  trustees.  And  then  devised  all  hi*  i 905. 
real  estates  whatsoever  and  wheresoever  unto  Sir  W. 
Blackttt  aud  W.  Travelyan,  and  their  heirs,  to  the  nse 
of  the  said  R.  Carr  and  H.  CollingwooJ,  their  execu-  ih*  E*rl  °* 
tors,  &c.  during  the  term  of  1000  years,  upon  the  auudhert. 
trusts  after  mentioned,  and  from  and  after  the  end  or 
sooner  determination  of  the  said  term  of  1000  years, 
and  subject  thereto,  to  the  use  of  his  grandson  William 
Hay,  second  son  of  his  daughter  the  Conntess  of  Errott 
for  life,  without  impeachment  of  waste,  but  subject  ta  . 
the  provisions  and  conditions  thereinafter  contained; 
and  after  the  determination  of  that  estate  in  his  life, 
by  forfeiture  or  otherwise,  to  the  use  of  the  trustees  and 
their  heirs  during  the  life  of  William  Hay,  in  trust,  to 
preserve  the  contingent  uses  thereinafter  limited,  but, 
to  permit  William  Hay  during  his  life  to  take  the 
rents  and  profits;  and  after  the  decease  of  William  Hay, 
to  the  use  of  the  first  son  of  the  body  of  the  said  Wil- 
liam Hay,  and  of  the  heirs  male  of  the  body  of  such  first 
son,  but  subject  to  the  provisoes  and  conditions  there* 
inafter  contained  ;  and  in  default  of  such  issue,  to  the 
use  of  the  second,  third,  fourth,  and  other  sons  of  the 
body  of  the  said  William  Hay,  severally,  successively, 
and  in  remainder,  one  after  another  in  priority  of 
birth,  and  of  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and 
sons,  but  subject  to  the  provisoes  and  conditions  there- 
inafter contained  ;  and  in  default  of  such  issue,  to  the 
use  of  the  third,  fourth,  fifth,  and  every  other  son  and 
sons  of  the  body  of  his  said  daughter  the  Countess 
of  Erroll  lawfully  begotteu,  or  to  be  begotten,  seve- 
rally, successively,  and  in  remainder  ,  one  after  ano- 
ther, in  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons,  but  subject  to  the  provisoes, 
?nd  conditions  thereinafter  contained.  And  in  default 
WO.  34.  4o* 
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pf  such  issue,  to  the  us<?  of  t}je  second  son  of  tbpWy 
of  his  gTHudsoo  Qjeorg^  -Lpr4  /friy,  and  of  the  hen 
malepf  Jjiefeody  of  ^ch^ecopdj5pnj  but  subject  te 
the  proviso^  ai^d  cpnditio.ns  thereip  contained:  asi 
jn  default  of  such  *spe,  £t*  jheuse  of  {h?  tbW,  fowtb. 
fifth,  and  otfoer  sops  of  the  body  of  the  said  Gm 
LoitJ  J£ajff  /severally,  successively,  and  in  remaMffi 
)n  jwrioi^ty  of  birth,  and.of  the  sevefa]  and  respective 
Jieirs  male  of  £bie  bpdy  and  bodies  of  ajl  and  erm 
pu<?h's9^fnd»onsi  but  subject  to  the  provisoes ad 
conditions  .thereinafter  contained.    And  in  default*' 
such  issue,  to    the  use  of  his  grandaughter  l^lj 
Charlotte  Ilqjf,  (afterward^  U°!y  C,  Carr,)  for  fe, 
without  foipeachment  pf  waste  j  but  sulyect  to  fa 
provisoes  and  conditions  therein  after  contained :  ^ 
afyer  the  ^tecmiijatiqn  of  that  estate  in  \ier  life-tins 
oy  forfeiture  or  otherwise,  to  tThe  usebf  the  trustees  at. 
their  Jieirs  dpring  the  life  of  the  said  Lady  C  Un>  < 
trust, to  preserve  the  contingent  uses  thefeluafter  l«n> 
ed,  (but  to  permit  her  during  her  life'  to  reteive  a- 
takefbe  rents  and  profits?)  and,  after  her  decease,:) 
tbe  use  of  the  first  son  of  her  bocly,  and  of  the  hr* 
inalepf  the  body  of  such,  first  son  ;  but  subject  to  tic 
provisoes  and  conditions  thereinafter  contained;-! 
for  default  of  such  issvje, '  to  the  use  of  tbe  «co* 
third,  $!c.  and  other  sons  o/the  bodyof  the  ssH^K 
Ci  Hay,  severally,  succe^ydy^and'  ib  Temafoder,  ** 


default  of  such  issue,.,  to  .each*  ot  the  "Wid  testato » 
other  grandaugliters  by'nanje,Ving  eight  in  «*■• 
ber,  sisters  of\the"  said  lacly  Chartottc  7%  ^ 
their  respective  lives  in  likemauner,  and  with  i* 
like    limitations  to    trustees  to  preserve  conlio?-1 
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fcmaindets,  and  to  each  of  their  first  and ;  other  sons 
ferally  and  successively  in  tail  mile/  ifrith'  reifeairi- 
tr  in  jfee  to  his  said  daughter  the  Countess  of  £r- 
//.    And  as  concerning  the  said  term  of  1000  years 
b  limited  to  the  said  Robert  Cart  and  ifwry  Cb/tf/rg- 
BPoorf,  upon  trust  to  permit  his  yaid  daughter  the  C6un«* 
tess  of  irroll,  in  case  his  said  grandson  JF.  7/ajr,  and 
frvery  other  person  to  whom  an  estate  for  life  or  in  tail 
vas  thereinbefore  limited,  should  so  long  be  under  the 
ige  of  23  years,  to  occupy  and  receive  for  heroin  use 
lie  rents  and  profits  of  his  said  capital  mansion-abuse, 
(vith  certain  lands  therein  particularly  described,  she 
taking  care  of  the  plantations  arid  keeping  the  house 
n  repair;    and  upon  further  trust  that  in  case  his 
grandson  William  Hay,  or  any  other  person  to  whom 
m  estate  for  fife  or  ro  tail  was  thereinbefore  limited 
should  attain  the  age  of  23  years  in  the  life- tirte  o'f  his 
laughter  Lady  Erroll,  then  the  trustees  ehoold  put  the 
said  William  Hay',  or  such  other  person  attaining  the 
age  of  23  years  into  the  possession  and  rteeifft  of  the 
?nts  and- profits  of  the  said  capital  mansion-house  and 
pounds,  and  that  from  and  after  such  possession  taken 
be  said  term  of  1000  years  should  determine ;   and  in 
och  case  he  directed  that  his  grandson  William  Hay> 
ir  such  person  as  from  time  to  time  should  be  in  posses-* 
ion  of  his  real  estates  under  his  will,  should  pay  to  his 
iaughter  Lady  Erroll  an  annuity  of  400/.  for  her  life 
t>  be  issuing  out  of  all  his  lands ;  and  upon  further 
ust  that  in  case  Lady  Ertott  should  die  before  his 
randson  William  Hay  or  other  person  entitled,  && 
ould  have  attained  the  age  of  33  years,  then  the 
rustees  should  let  the  said  mansion-house  and  grtuatft 
otil  such  event  happened,  and  that  in  the  mean  time 
)e  rents  and  profits  fthould  be  applied  by  the  trustees 
)  increase  of  the  funds  and  for  the  purposes  therein* 
for  mentioned.  And  as  to  the  said  term  of  1000 years 
ith  respect  to  all  the  other  testator's  real  estates,  upon 
4»£ 
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1805,       trust  that  the  trustees  should,  after  his  decease*  receive 
cT*T      *lie  ren te  a^  P.rofiu  thereof,  until  by  the  interest  of  the 
versu$       rents  a>nd  profits,  and  by  his  ready  money  securities,  a 
n£Rf£  o{  fund  should  he  raised  sufficient  to  pay  bis  debts,  lega- 
■nd  Othen.    cies,  and  also  the  annuities  thereinafter  provided  for 
his  daughter  Margftret  Mackcy,  his  sister  Jane  Carr, 
and  his  said  grandson  WiUiam  £/oy,wbicb  payments  the 
trustees  >vere  (directed  to  make,  (viz.)  to  his  daughter 
M**&Kft  Machfly  an  annuity  pf  3601.  and  to  his  sister 
Jant  C*rr  a  Hfce  annuity  of  60l»  for  her  life  ;  and  that 
(here  should  bq  paid  out  of  the  said  fund  for  the  use  of 
h|9  grandson  WiUiam  Hay  the  several  yearly  sums 
therein  mentioned,  until  he  should  attain  the  age  of 
83  yeajs ;  and  be  further  directed,  that  after  a  fund 
sufficient  to  pay  his  debts,    &c.  should  have  been 
so    raised,  the    said  trustees,    in  case    his  daughter 
Lady  Errqll  should  be  then  living,  and  his  grandson 
Williflpi  Hay,  or  other  persons  entitled,  Sec.  should 
tJben  be  under  the  age  of  23  years,  should  permit  Lady 
fyroU  to  receive  the  rents  and  profits  of  the  said  real 
fstste*  until  his  said  grandson  or  audi  other  person  as 
aforesaid  should  attain  the  age  of  23  years,  and  do 
longer.  ,  And  that  in  case  at  the  tijne  when  a  fund 
sufficient  to  pay  his  debts,  legacies,  and  annuities 
should  have  been  raised,  his  daughter  Lady  Erroll 
should  be  dead,  and  bis  grandson  WiUiam  Hay  or 
other  person  .entitled  as  aforesaid,  should  be  under  the 
age  of  83  years,  then  the  trustees  should  receive  sucb 
yen ta  and  profits  until  his  said  grandson  or  otber  per- 
son entitled  as  aforesaid  should  attain  the  age  of  23 
years,  aud  place  out  the  money  at  interest,  and  pay 
find,  transfer  all  Ike  said  monies  and   securities   to 
bis  -said  grandson,  or  sucb  otber  person  as  last  men- 
tioned .at.  the  age  of  23  years ;  provided  also,  that 
when  all  the  trusts  of  the  said  term  of  1000  years 
should  be  performed,  then  the  said  term  should  deter- 
mine*   The  will  also  contained  a  proviso  empowering 
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William  Hay,  when  in  possession  of  the  estates,  to  join-       $805. 
tare  a  wife  with  a  rent-charge  not  exceeding  80l.  a       cIkT 
year  forgery    lOOOl.    he  should   receive  with   her.        «*rf« 
And  alsoanother  proviso  empowering  W.  Hay  and  Lady    ♦  ErrolC 
C.  Hay,  and  the  other  tenant  for  life,  when  in  pos?    !nd  0!u.c5i? 
session,  to  grant  leases  for  any  term  not  exceeding  If 
years,  at  the  most  improved  yearly  rents,  and  undef 
such  conditions  as  therein  mentioned  ;  and  also  ano- 
ther proviso,  declaring  that  the  said  premises  were  ey 
derised  and  limited  to  his  said  grandson  William  Hay 
for  life,  and  to  his  first  and  every  other  son,  and  thf 
heirs  male  of  their  respective  bodies ;  and  to  the  thir^ 
and  eirery  son  of  his  daughter  Lady  JJrro//,  and  the 
heirs  male  of  their  respective  bodies ;  and  to  the  second 
and  every  son  of  George  Lord  Hay,  and  the  heirs  mal.e 
of  their  respective  bodies ;  and  to  Lady  Charlotte  Hay, 
and  to  his  other  grandaughters  by  name,  for  their 
Iivqs,  and  to  their  respective  first  and  every  other  sons, 
and  the  heirs  male  of  the  respective  bodies  of  such 
sons,  upon  express  condition,  tha^t  within  six  piouth? 
after  they  should  respectively  come  into,  and   while 
they  continued  in  possession  of  the  premises,   they 
should  take  the  sirnameand  bear  the  arms  of  Carr  ;  or 
the  person  refusing  or  neglecting  so  to  do,  should  not 
take  any  benefit,  estate,  or  interest  under  his  will,  buj 
the  next  in  remainder  should  take,  See.  as  if  the  per- 
son so  xefusipg  was  actually  dead  ;  provided  that  such 
person  in  remainder  so  taking,  &c.  should  assume  and 
continue  to  bear  the  surname  and  arms  of  Carr,  in  man- 
ner aforesaid.  The  will  also  contained  the  following  pro- 
viso ;  provided  further,  that  it  .is  my  express  will  an<| 
meaning  that  in  case  my  grandson  Wm.  Hay,  or  his 
first  or  any  other  sons,  or  the  issue  male  of  their  re7 
spective  bodies,  and  the  third  or  any  other  son  of  my 
daughter  Lady  Hrroll,  or  the  issue  male  of  their  rer 
spective   bodies,  or  the  second  or  any  other  sop  of 
George  Lord  Hay,  or  the  issue  male  of  tl^eir  resp^ ctivf 
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i*>&  todies,  or  my  grandaughter  Lady  Charlotte  Iffy 
Cxnnl  &£•  or  tlieir  respective  first  or  any  oth*f;tnft|Or  the 
•g»»  issue  male  of  tbeir  respective  bodies,  or  hSy  ofthem, 
BnmoLt  thM  at  any  time  hereafter  become  entitled  in  posses- 
*4  Other*  ji0Q  to  the  premises  hereby  devised,  by  virtue  of  the 
limitations  aforesaid,  and  tbe  said  person  or  persons  be- 
come so  entitled,  shall  then,  or  at  any  time  afterwards, 
fee  or  become  entitled  to  the  title  of  Karl  of  Errolj  or 
Countess  of  JSrroll,  or  any  higher  title  which  my  ^son-in- 
law,  the  now  Earl  of  Erroll  or  heirs  may  hereafter  be- 
come entitled  to,  then  and  in  everv  such  case  and  from 
henceforth,  the  use  and  estate  hereby  limited  to 
every  such  person  or' persons  so  being  or  becoming 
entitled  to  the.  said  title  or  any  higher  title  as  aforesaid, 
and  to  his,  or  her,  or  their  respective  sons  or.  issue 
male,  of  and  in  the  said  hereby  devised  premises, 
and  every  part  thereof,  shall  cease,  determine,  and 
be  utterly  void  to  all  intents  and  purposes  whatso- 
ever, as  if  suck  person  or  persons  was  or  were  Aai 
without  issue  of  his,  her,  or  their  respective  body  or  bo- 
dies; and  in  every  such  case  the  said  hereby  devised 
premises  shall  go  and  remain  to,  and  to  the  use  q£  &od 
shall  be  immediately  vested  iu  the  person  or  persons 
who  by^virtue  of  the  limitations  aforesaid,  should  be 
Afcxt  in  remainder  to  such  person  or  persons,  so  become 
entitled  as  last-mentioned,  in  cate  he,  she,  or  they  *wt 
or  were  dead  without  issue,  male  of  his,  her,  or  their 
bodies.  The  testator  appointed  his  daughter.  Lady  I>- 
roll,  executrix,  and  hef  afterwards  made  a  codicii,  which 
did  not  affect  the  disposition,  of  his.  real  estates,  and 
died  in  17  7  7,  leaving  Lady  Errol,  who  proved  tbe  will, 
and  Margaret  Mac  key,  now  Farguharsot^,  Ins  daugh- 
ters and  co-heiresses  at  law.  At  ttje  t^roeof  the  date 
and  execution  of  the, will,  and.  of  the  death  of  tbe 
testator,  his  daughter,  Lady  Erroll,  had  issue  two  sons, 
and  no  more,  viz.  the  said  George  Lord  Hay,  her 
eldest  son,   then    under  age,  and  the  said   William 
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Hay;  but  in  1778,  she  had  issue  &  third  son,  James        ]*«. 
Hag,  who  died  in  1797,  at  tb4  age  of  nineteen  years,      ~Q      * 
At  the  decease  of  the  testator,  William  Hay,  these-       v#rtaM 
cond  son  of  Lady    Erroll,  was  an  infant,  five  years    ^JJ^ 
old,  and  consequently  the  trustees  of  the  term  of   vxdQtk**. 
1000  years,  or  the  Earl  and   Countess  of   Erroll, 
with  their  concurrence,  entered  into  possession  of  the    . 
testator's  mansion-hocue,  with  the  heir  looms  therein, 
and  into  the  receipt  of  the  rents  and  profits  of  all  other 
the  real  estates,  of   which  the  testator   was  telle* 
at  the  time  of  his  .death,  and  they  or  doe  of  theta 
continued  in  soch*  possesion  and  receipt  until  1795* 
when  William  Hay,  having  attained  his  ageof  twenty* 
three  years:?  and  the  several  sums  directed  to  be  raised 
under  the  trusts  of  the  term  of  one  tbousftnd  years, 
having  keep  satisfied,  was  let  into  possession  of  the  man- 
sion-^ouse,  with  the  heir  looms  and  fat niture  there* 
in,  and  into  the  receipt  of  the  rents  and  profits  of  all 
others  the  testator's  real  estates.    James  Earl  of  Erroll, 
Ibe  husband  of  the  testator's  daughter,  Lady  Erroll, 
died  in  1778 ;  and  ,ot  his  decease,  Gedrge  Utrd  Hay, 
his  eldest  son  and  heir  at  law,  became  Ekrl  vbf  BrrolL 
In  17^8,  Otorge,  Earl  of  Erroll,  the  testator's  grand- 
son, flied  without  issue,  -  leaving  William   Hay,  bit 
brother  and  heir  at  law,  who  thereupon*  bfecame  -and 
now  is  JSarl  of  Erroll^  ;At  the  deiath  .of  Gtvfye,  Earl 
of  Errolt,  Isabella,  Countess 'of  Errott,  the  testator's 
daughter,  not  fcaviqg  any  issue  male,  exbept*  William, 
now  Earl  of  Erroll,  and  bis  eldest  $oi\,J/wtct  Lord  Hay, 
Lady  Charlotte  Hayf  who  had  intermarried  with  WilT     • 
Horn  Holvxtt,  clerk,  who  Afterwards  took  the  name  and 
arms  of  Carr  by  virtue  of  his  majesty's  iicetfse,  granted 
to  him  and  If  is  heirs,  claimed  to  be  en  titled  to  the  pos- 
session of  the  estates   by  virtue  of  the  last-meiiticnied 
proviso,  in  the  same  manner  as  if  William  Hay,  now 
Jiarl  of  Erroll,   was   dead  '  without  issue  male ;   but 
Lady,  Charlotte,  and  her. brother,  the.  present  Karl, 
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1805.  agreed  that  heshbuld  con  tirtuelrrthe  receipts  of  the  rents 
-*—  and  profits  of  the.  estates,  and  that  the  rents  should  b* 
*£**  divided  equally  between  them,  and  which  was  so  done 
the  Earl  of  io  the  time  of  the  death  of  Lady  Charlotte  Carr,  which 
flrt'wiMti;  happened  in  February.  1800,  when  she  left  an  only 
son,  the  present  phhttiffy  then  above  a  year  old.  It 
being  considered- on  the  part  of  the  infant  that  by  vir- 
tue of  the  proviso  in  the  testator's  will,  he  became  enti- 
tled on  the  death  of  his  mother  to  the  rents  and  profits 
*f  the  estates,  as  tenant  in  tail,  under  the  limitations 
of  the  will  of  the  testators,  a  bill  in  Chancery  was 
filed  in  *  Batter  term,  1801,  in  the  name  of  the 
fMmtiff,  by  hts  next  friehd,  against  the  parties,  stating 
the  matters  aforesaid,  and  praying  that  the  plaintiff 
might  be  deviated*  in  the  events  that  had  happened, 
tot  be  entitled  to  the  heir-looms,  and  the  real  estates 
of  the  testator,  devised  by  his  will,  and  thatWilliam,  Earl 
6f  Errall,  might  be  decreed  to  deliver  up  possession 
thoredf;  and  for  further,  relief.  To  this  bill  the 
defendant  pot  in  their  answers,  and  admitted  the 
facts  generally  stated  io  the  bill,  and  particularly 
the  will,  of  the  testator,  and  the  death  of  George, 
£acl  of  Erroily  without  issue,  and  that  thereupon 
the  defendant,  the  present  Earl,  succeeded  te  the 
title  and  estate  of  his  brother ;  but  the  defendant,  the 
Earl  of  Enroll,  insisted  that  the  real  estates  of  the 
testator  were  vested  in  the  trustees  to  preserve  contin- 
gent remainders,  for  the  benefit  of  himself  during  bis 
life.  A  receiver  was  appointed  to  collect  the  rents  and 
profits,  and  pay  them  into  the  Bank  without  prejudice ; 
and  a  case  was  directed  to  be  made  by  tlie  Lord  Chan- 
cellor, for  the  opinion  of  this  court,  upon  the  question 
whether  the  plaintiff,  William  Holltrelt  Carr,  was 
under  the  will  of  the  testator,  Sir  William  Carr,  enti- 
tled at  law  to  any  and  what  estate  in  possession,  in  the 
premises  in  question,  subject  to  the  trusts  of  the  terra, 
pf  1000  years  created  by  the  will  of  the  testator. 
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Dampier,  for  the  plaintiff.    "  "this  case  depends       1805, 

npon  the  construction  of  the  proviso  annexed  to  each      *"j rt 

estate-tail;  whether  the  plaintiff  is  entitled  thereby  in  verm  • 
the  event  which  has  happened  to  an  estate-tail  In  pos-  t *y^f 
session,  as  &  William  Hay  were  actually  dead  without  «n<iOiiicu. 
issue.    In  the  case  of  Doe  d.  Heritage  v.  Rentage? 

A.  devised  to  his  son  B.  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  nevertheless  to 
permit  B.  to  receive  the  rents  and  profits ;  remainder  to 
the  first  and  other  sons  of  B.  in  tail-male ;  remainder 
to  C.  with  a  proviso*  that  if  B.  should  succeed  to  the 
estate  of  D.  the  limitation  of  A.'s  estate  should  cease^ 
and  the  next  in  remainder  should  take  as  if  B.  were  dead : 

B.  succeeded  to  D.'s  estate  before  he  had  a  son ;  and  it 
was  held  that  the  limitation  to  the  trustees  continued  dur- 
ing the  whole  of  B.'s  life,  so  as  to  support  the  contin- 
gent remainders.  But  the  intent  of  the  testator  would 
have  been  defeated,  unless  this  construction  had  been 
put  upon  the  will,  for  G.  T.  Hcneage  would  have  taken 
as  heir  the  estate  devised,  and  also  the  estate  of  ]>! 
his  uncle  under  his  will.  So  that  both  estate*  wpuld 
have  vested  in  this  eldest  son,  contrary  to  the  intention 
of  the  testator.  It  is  not  necessary  to  inquire  how  the 
profits  most  be  applied,  but  it  wilt  appear  that,  if  this 
construction,  that  the  estate  gees  to  fV.  H.  Cart,  is 
not  put  tipon  the  will,  the  testator's  'intention  will  be 
wholly  defeated.  For  supposing  the  estate*  of  the 
trustees,  to  preserve  contingent  uses*  tq  be  a  vested  estate, 
the  remainder  ovet  cannot  now  vest  in  possession,  and 
then  Wm*  Hay,  aWre  tenant  for  lifeA  though  he  is 
Earl  of  Erroll,  will  have  the  benefit  of  the  estate  ; 
vet  if  he  had  been  tenant  in  tail,  |>U  estate  would  have 
ceased  by  the  proviso.,  just  as  if  he  was  dead.  Ifc 
is  absurd!  therefore,  to  suppose  that  this  could  be  the 
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testator's  Intention.  ,  Tbe  effect  of  tbe  proviso  js,  A*t 
on  any  person  who  takes  t)ie  estate  becoming  Earl  of 
Erroll,  tbe  estate  shall  go  asif  he  were  aerially  dead. 
Now  if  the  Earl  jvere  actually  dead  without  issue, 
there  could  be  do  doubt  but  the  infant  Qarr  would 
be  entitled  to  an  estate-tail  in  possession,  and  is 
therefore  entitled  to  recover  now.  Not  to  give  this 
construction  to  tbe  will  would.be  to  alter  the  words, 
and  to  read  as  if  it  were,  "  shall  go  to  the  persoo 
>vho  is  no\  next  in  remainder." 

Lord  Ellensorough,  C.  J.  "  You  read  the  will 
as  if  the  words  were  beneficially  next  in  remainder/ 

Dajapier.  "Jfthe  defendant  were  actually  dead, 
the  trustees  would  not  be  next  in  remainder.  The 
words  of  the  proviso  in  Heneagc  v.  Heneagc  were,  'the 
&ept  in  remainder,  according  to  the  uses  of  this  »| 
Will,  *hall  take  as  if  G.  T.  H.  &c.  was  or  were  laspe* 
lively  dead/  In  this  will  the  two  clauses  of  tbe  pro- 
viso, the  one  which  states  the  contingent  event  and 
tbe  other  which  designates  the  person  to  take  tbe 
estate,  are  connected,  and  must  be  taken  together,  to 
explain  each  other ;  and  William  Hay  cannot  be 
considered  as  naturally  dead,  for  the  purpose  of  hi* 
estate  ceasing,  and  yet  not  .naturally  dead, -in  order 
to  give  him  the  profits  of  the  estate." 

Lawrence,  J.  "You  prgue  as  if  Lord  Erroll  if 
certainly  to  have  the  profits.  Can  that  be  a  question 
for  us,  in  a  court  of  \$w  Y* 

pAMPiEjt.  "Although  this  court  has  nothing  to 
do  with  the  trusts  upon  the  legal  estate,  this  argomest 
•till  holds  to  shew  that  by  such  a  construction  of  tbe 
will,  the  intent  of  the  testator  must  be  defeated.  Tbe 
pari  of  Erroll  is  to  lose  the  estate,  because  he  is  taken 
to  be  dead;  then  how.  can  the  trustees  take  it,  wbo 
are  only  to  have  it  in  case  he  is  living.*     It  may  be 


*  Lawrence,  J.  here  hiatal  that  it  might  be  like  tbe  esse 
of  a  mnkfrtftwd. 
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«*M  indeed  that  the  estate  to  the  trustees  i*  ndl       jj^L 
msdfe  subject  to  tbe  proviso  a*  the  other  estates1  are; 
but  then  it  may  be1  answered  that  in  effect  it  must  be; 
though  in  case  of  forfeiture,  the  -estate  to  the  trusteed 


Ca*m 

tbe  Earl  of 


might  have  tested.      But  this  proviso  »  not  merely    JidtftUri 

to  take    the  estate  from    hirti    beneficially,  but  to 

take  it   from    him    as  if  he  were   dead ;    antf   thfe 

estate  not  going  to    the    trustees,  follows  from  the 

proviso,    not;  indeed,   from    the    words    expressed, 

but  from   the  whole  effect  of  the  will.    It  may  be 

contended,    perhaps,    that    this    could  not    be    the 

meaning  of  the  testator,  because  of  tbe   mterven-  # 

iog  remainders  to  Lord  ErroWs  third,  fourth,  and 

other  sens,- which  it  is  the  object  of  this  estate  to  the 

trustees  t&  support.  >   But  that  is  not  the  testator's  mail* 

mtent,  for  when  he  says  the  next  in  remainder  shall 

take  as  if  be  were  naturally  dead,  he  does  not  regard 

so  much  who  is-  next  in  remainder  ;  he  looks  to  pre* 

vent  the  union  of  the  title  with  this  estate,  and  con* 

Riders  the  tenapt  for  life  as  actually  dead  the  moment 

the  title  devolves  upon  him." 

Rolboyiy,  contrd.  "  The  question  is  not  whal 
fstate  the  Earl  of  Erroll  has,  but  what  estate  W.  H. 
Can  has,  and  whether  he  has  any ;  and  it  is  im- 
material for  tbe  purposes  of  this  case  to  consider 
what  is  to  become  of  the  trust  of  the  estate  in  the  trus- 
tees to  preserve  contingent  remainders.  Though  the 
intent  of  the  testator  may  be  carried  into  effect  in  one 
respect  by  the  construction  contended  for  on  the  part  . 
of  the  plaintiff,  yet  it  will  be  defeated  in  another.  The 
devise  to  the  trustees  is  not  subject  to  the  proviso  of 
limitation,  as  the  first  devise  for  life  and  the  subsequent 
devises  in  remainder  are.  All  the  contingent  remainders 
would  be  destroyed  according  to  the  construction  of 
ti\e plaintiff'*  counsel,  aud  also  the  devise  to  the  third 
4.  e  a  • 


\m      4pnaf  Lady  Erroll,  if  «he  had  one/ for  the  estate  is  <*>J 

^T       given  to  the  son  of  LadyC  ifay,  afterward*  Lsdj 

t*««i       C.  C?rr,  in  case  of  a  total  failure,  of  issue,  male  of  the 

*E«oivf    Countess  of  -Errptf.    For  the  v  purpose  of  pre veating 

and  Other*,    which,  in  e  verj  case  whege  there  is.  e*estafce  to  twsttes 

to  preserve  contingent  remainders,  the  pnmxr'n  oak- 

£a  whence,  J.  *  I  do  not  feel  the  force  of  that 
argutrient;  because  he  *  could  nol  contemplate  the 
event  of  the  trustees  becoming  Earls  of  Erroll" 

Holeoyd.  u  It  is  not  necessary  to.  have  the  pro- 
%m  in  that  respect;  but  where  the  testator  has  this 
proviso  in  contemplation/be  express! j  mentions  all  tbe 
estates  which  shall  be  liable  to  it;  and  unless  we  con- 
sider the  proviso  itself  as  revoking  the  deviae  to  tbe 
trustees,  -though  it  is  not  annexed  tcrtbeir  estate,  this 
devise  must  stand."  .  ,    — 

Lk  Blanc,  J.  "  Suppose  the  proviso  had  bees 
annexed  to  the  limitation  to  the  trustees*?"* 

.   Houioy  d.    "it  might  then  have  been  argued  that 
the  limitation  to  them  was  forfeited.    Bat  though  what 


*  It  does  not  appear  -  to  have  been  expressed  otherwise  id  tbe 
argument  than  as  above  ;but  the  proviso  toaavebeeo  annexed  to 
the  trust  estate  should  have  varied  from  tbe  proviso  as  to  tbe 
other  estates.  It  Should  have  been  a  proviso  that  incase  tbe 
cestui  que  trust  became  Earl  a£  ErrolL,  the  -estate  of  tk 
trustees  should  cease.  The  testator  nevermeant  that  eves  is 
case  one  of  the  trustees  bad.  become  Eari  of  BrrtM,  and  both 
could  not  be  so  at  the  same  time,  the  estate  to  ihecerfii  f* 
trust  should -ceasq.  Perhaps  this  may  be  a  farther  lesson  whys 
proviso  applicable  to  their  estate  should  be  implied,  as  it  wooM 
have  been  absurd  to  have  applied  the  proviso  e*piwdjr  m 
terms  as  it  stands  in  the  will. 
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be  intended  in  one  refcpect   cannot  V  carried  Into       ^80J> 

effect  unlets  this  proviso  attaches  to  their  estate,  yet       cah* 

there  if  another  intent  which   will  be  defeated  by  it,    ^E^irf 

aamely*  that  theestate  would  go  over  to  Lady  C.  Hay,     Eeboll 

frhentheCooutessof  Erroll  had  issue  male  §  whereas    ■ad^Ul«"» 

t  was.  bisintent  that  it  should  not  go  over  while  there 

iras  issue  male  of  Lady  Errotl.    Consider,  therefore, 

the  first  part  of  the.  proviso,  and  it  will  appear  that 

lotbing  is  to  determine   buj  the  atatc  and  cstaUi^ 

)f  the  persons  coming  to    the  title,  and  of  their 

ssaemale,  and  this  estate  to  the  trustees  to  preserve 

:ontingent  remainders  is  not  within  the  words  of  this 

wt  of  the  proviso.    Take  the  case  also  a*  if  the  earl- 

lorn  of  ErroU  had  come  to  William  ifny  soon  aftet 

the  testator's  death,  and  as  if  Lady  Erroll  had  had 

)ther  children  by  another  husband,  then  Lady  Char- 

'otu  Hay  and  her  children  would  have  been  let  in 

notwithstanding  there  was  issue  of  Lady  ErftUL    His 

Mention  was  therefore  to  preserve  these  contingent 

'emainders  to  Lady  Errolts  other  children  by  means 

>f  the  omission  of  this  proviso  from  the  estate  to  the 

rustees.    Consider  also  the  latter  words  of  the  pro*- 

r«o.  '  The  estate  shall  go  and  remain  to  the  use  of  the 

person  who  shall  be  next  in  remainder  to  such  person 

*>  becoming  entitled  as  last,  in  case  he  were  dead  / 

his  therefore  does   not  go  expressly  to  determine 

he   estate  add  the  trustees  to  preserve  contingent 

emainders  j     if    therefore    the    court    cannot      by 

mplication  destroy  that  estate,  provided  thereby  in 

i  probable  case,  it  would  make  the  estate  go  over 

Q  a  different  line  from   what  the  testator  intended, 

and  from    that   which  was   his  principal  intent.    It 

may  be   indeed    admitted  that  H  was  the  testator's 

intent  that  when  the  person  came  to  the  title  he  should 

cease  to  Have  any  beneficial  interest  in  the  estate,  but 

•t  cannot  now  go  over,    without  destroying  the  estate 

»f  the  trustees  to  preserve  contingent  remainders." 
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18 04.       4paaf  Lady  $rrotl,  iCstahadone/fottbc  estate***? 

^T       given  to.  the  son  of  Ledy£,  Berjp,  afterwards  Lsdj 

fcemS  .     C.  Cqrr,  in  case  of  a  total  failure;  of  issue  male  of  the 

X  ^EiK**    Cpw*«»  Pf  £rn»K    For  the  .purpose  of  preventing 

and  Uikwi.    which,  in  every  <case  whore  there  is  en^tato  to  tsustns 

.to  preserve  contingent. remainders,  the  proroois  earn* 

ted.'V 

liAWUK^CE,  J.  "  I  do  not  feel  the  force  of  tbai 
argunfent ;  because  he  could  nol  contemplate  the 
event  of  the  trustees  becoming  Earls  of  Erroll" 

HoLaoYD.  "  It  is  not  necessary  to*  have  the  pro* 
%m  in  .that  respect;  but  where  the testator has this 
proviso  in  contemplation,  be  expressly  mentions  all  die 
estates  which  shall  be  liable  to  it;  and  unless  we  con- 
sider the. proviso  itself  as  revoking  the  devise  to  the 
trustees,  though  it  is  not  annexed  tcrtfaeinestate,  this 
derise  must  stand."  '~ 

Lk  Blanc,  J*  "  Suppose  the  proviso  had  bees 
annexed  to  the  limitation  to  the  trustees'?"* 

,   Holroy  d.    "  1 1  might  then  have  been  argued  that 
the  limitation  to  them  was  forfeited.    But  though  what 


*  It  does  not  appear  *  to  have  been  expressed  otherwise  in  At 
argument  than  as  above  jbutthe  proviso  to  have  lata  annexed  to 
the  trust  estate  should  have  varied  from  the  proviso  as  to  tbe 
other  estates.  It  ibould  have  been  a  proviso  that  in  cue  the 
cestui  que  trust  became  Earl  of  Errol^  the  estate  of  tbs 
trustees  should  cease.  The  testator  newer  meant  that  ereo  11 
case  one  of  the  trustees  bad. become  Eaii  of  £rret7,  and  both 
could  not  be  so  at  the  same  time,  the  estate  to  fhectita'  f* 
trust  should -ceas<;.  Perhaps  this  may  be  a  farther  season  wbys 
proviso  applicable  to  their  estate  should  be  implied,  ash  wooM 
lave  been  absurd  to  have  applied  the  proviso  eapmtljr  a 
term*  as  i  t  stands  in  the  will. 
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be  intended  in  one  rtfcpect   cannot  Ip  carried  tolo       ^80J> 

?ifect  unlets  this  proviso  attaches  to  their  estate,  yet       cak* 

here  is  another  intent  which  will  be  defeated  by  it,    ^zS^ 

lamely,  that  theestate  woold  go  over  to  Lady  C.  Hny,     Ekeoll 

fhentheConntessof  Erroit  had  issue  male  §  whereas    ■ad^Ufr% 

t  was.  hisintent  that  it  should  not  go  over  while  there 

ras  issue  male  of  Lady  JGrre//.    Consider,  therefore, 

ie  first  part  of  the  proviso,  and  it  will  appear  that 

lotbing  is  to  determine   bqf  the  estate  and  estate^ 

>f  the  persons  coming  to    the  title,  and  of  their 

ssuemale,  and  this  estate  to  the  trustees  to  preserve 

xmtingent  remainders  is  not  within  the  words  of  this 

>art  of  the  proviso,    take  the  case  also  a*  if  the  earl* 

lorn  of  Erroit  had  come  to  Williaf*  ifuy  soon  after: 

the  testator's  death,  and  as  if  Lady  Etrcll  had  had 

)ther  children  by  another  husband,  then  Lady  Char- 

'Otic  Hay  and  her  children  would  have  been  let  in 

notwithstanding  there  was  issue  of  Lady  ErYoll.    His 

mention  was  therefore  to  preserve  these  contingent 

remainders  to  Lady  ErrolFs  other  children  by  means 

>f  the  omission  of  this  proviso  from  the  estate  to  the 

trustees.    Consider  also  the  latter  words  of  the  pro*- 

cuo.  '  The  estate  shall  go  and  remain  to  the  use  of  the 

person  who  shall  be  next  in  remainder  to  such  person 

to  becoming  entitled  as  last,  in  case  he  were  dead  £ 

his  ibegefere  does   eot  go  expressly  to  determine 

^e  estate  *od  the  trustees  .to  preserve  contingent 

remainders;     if    therefore    the    court    cannot      by 

implication  destroy  that  estate,  provided   thereby  in 

»  probable  case,  it  would  make  the  estate  go  over 

in  a  different  line  from   what  the  testator  intended, 

and  from   that   which  .was  his  principal  intent.    It 

may  be  indeed    admitted  that  H   was  the  testator's 

intent  that  when  the  person  came  to  the  title  he  should 

cease  to  have  any  beneficial  interest  in  the  estate,  but 

it  cannot  now  go  over,    without  destroying   the  estate 

•f  the  trustees  to  preserve  contingent  remainders." 


9ft  '    &***%.  &i*Tn*ityZeT*> 

***.  Lord  Em^wbghoiwh,  C-  J;    "  WtobB  it m*hm 

Car*       happenedjdst  the  same  (tiame-ty,  that  the  ra&aMerto 

■    versus       the   subsequent  issue  df  the  Countess  Sowtgpr  rf 

il*Lri°f  J&w»  *oukl  bedefeated,>  if  ffillkm  ti«yhadid» 

Md  Others.     riJy  dl€fd  during  bet  life  T 

HolroY 0.  u  Here  are  two  distinct  intenritlfar;  oof 
cannot  take  effect  with  the  otb*r ;  but  the  prittdfd 
intent  was  that  the  estate  should  not  go  ore?,  but  con- 
tinue in  a  certain  line/and  that  intenfWittWdefciteir 

Lord  EIllenbobough,  C.J.  " What  is  his  prior 
intention  ?  Is  it  cot  that  the  estate  should  never  units 
with  the  Earldom  of  JErroll  ?  There  is  indeed  anothci 
intent,  that  the  estate  should  not  go  to  the  female  lias 
until  the  male  line  is  extinct  But  how  can  we  sit 
which  had  the  testator's  preference  i  and  in  that  a* 
we  must  be  governed  by  the  words  of  the  wilh  There 
may  be  indeed  an  intent  so  manifest  as  to  overleap 
all  words,  however  strong,  but  it  must  be  most  mani- 
fest." 

Ho i-roy n,  having  before  referred  to  Roe  dL  Dodm 
*.  Grew,  and  Lord  G«  J.  Wibnott  opinion  thectopos,* 
*aid,>  that  the  case  of  Doc  v.  Heritage  was  a' direct 
authority,  but  that  the  present  case  wasstronger.  There 
none  of  the  limitations  were  expressed,  which  sbouM 
be  subject  to  the  proviso ;  but  the  proviso  came  last, 
and  was  generally  applied  to  all  the  devises. 

•  Dam-pier,  in  reply.  «  It  was  not  necessary  to  sub- 
ject the  estate  of  the  trustees  to  this- proviso.*  For,  s* 
their  estate  is  to  go  over  as  in  case  of  the  death  of  the 
person  taking  the  earldom  of  Errolty  it  could7  never 
vest  in  the  trustees,  to  preserve  contingent  remain- 
ders." 

Lord  Ellen  borough,  G.J,  u  We  are  to  eertiff 
our  opinion.     The  case  of  Doe  v.    Henragt  is  a  very 

*  WUmot's  eases,  175-    %  WiU.ZW%  S.  C. 
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tmg  authority,  and  out  of  respect  to  the  learned 
o4  noble  judge,  who  presided  at  the  determination 
f  that  cm,  it  Reserves  at  lea3t  some  consideration." 
Aod.  afawnrda,  tbe  court  certified  that  the  lessor  of 
\tploitUiff took  an  estate  in  tail  male  subject,  8cc.  by 
iriae  of  the  proviso  in  the  above  will.* 

be  Ring  against  the  Honourable  Robert  Johm- 

•on. — July  1. 
o  en  Indictment Jor  a  Uble  in  ftigland,  the  defendant  cannot  pteaj 
that  there  are  mid  were  before  the  union,  courti  competent  in  Irc- 
liad,  to  the  trial  of  offences,  and  that  he  was  born  and  commorant 
then  at  Ike  Urn*  of  the  publication  of  the  supposed  libel ;  for  thh 
fk*  does  not  ahem  a  Jurisdiction  in  any  other  court,  and  U  a  mere 

pHFS  was  an  indictment  against  the  defendant,  one 
of  the  judges  in  the  court  of  common  pitas  in  Ire- 
wrf,  for  a  libel  which  had  been  published  here  in  Eng- 
md,  in  Cobb  eft  Weekly  Register,  in  letters  upon  the 
fairs  of  Ireland  under  the  signature  of  Juverna,  and 
rhich  conveyed  in  strong  and  nervous  language,  a 
ctj  direct  censure  upon  the  conduct  of  the   Lord 
itutencrnt  of  Ireland,  Lord  Hardwicke,  and  the  Lord 
hancettor,  Lord  Rcdesdale,  and  also  upon  one  J let- 
ndcr  Mnrsden,  Esq.  a  secretary  of  state  and  others, 
^he  information,which  was  very  long,it  is  not  ncccessary 
>  set  out.     It  charged  that  the  defendant  "  unlawfully 
nd  maliciously  devising  and  intending,  to  move  and 
Kite  the  liege  subjects  of  our  said  lord  the  king,  t? 
*e  hatred  and  dislike  of  our  said  lord  the  king's  admi- 
istration  of  the  government  of  this  kingdom,  and  to 
isinuate  and  cause  it  16  be  believed  that  the  people 
f  that  part  of  the  United  Kingdom  of  Great  Britain 
nd  Ireland,  called  Ireland,vtere  oppressed,  aggrieved* 
nd  injured  by  our  said  lord  the  king's  government  of 
U  said  part  of  the  said  united   kingdom,  and  to  tni- 

*  The  case  was  asgtted  ia  Michaelmas  and  the  certificate 
^tin  Hillary  term 


verm* 
tijc  Karl  •/ 

Kit  BOLL 

and  Others* 


The  Ki »« 
versus 

JOMJftO*. 


4#»  '  c*u$*i%.M;inXA*b%m 

m*.  lord  BL&i*i*B6itfetfOR,  C.  J.    «'  WobM  it  Mtfci* 

£]^*      happened- jflst  the  same  (namely,  that  the  remainder te 

«*r*u       the    subsequent  issue  <if  the  Countess  Dowager  of 

XR^Jiaf  Brrwtt  woaM  be  defeated,)  if  If  Wmm  Hmf  had  •*- 

«vd  others    any  dfcd  during  her  life  r 

HolroYi*.  ""  Here  are  two  distinct  intenttefts^  oof 
cannot  take  effect  with  the  other ;  but  the  ptfnqri 
ititent  was  thfct  the  estate  should  dot  go  o  vet,  but  cod- 
tinue  in  a  certain  lirie,und  Ih at  intent-Will bddeSrtftaT 

Lord  EIllenbokough,  C.J.  "What  is  his  prioi 
intention  ?  Is  it  not  that  the  estate  should  never  unite 
with  the  Earldom  of  JZrroll  ?  There  is  indeed  aqothei 
intent,  that  the  estate  should  not  go  to  the  female  list 
until  the  male  line  is  extinct  But  how  can  we  ssj 
which  had  the  testator's  preference  i  and  in  that  cist 
we  must  be  governed  by  the  words  of  the  wilL  There 
may  be  indeed  an  intent  so  manifest  as  to  overleap 
all  words,  however  strong,  but  it  must  be  most  mani- 
fest.'' 

IJolroyd, having  before  referred  to  Roe  <k  D&Am 
*.  Grew,  and  Lord  G,  J-  Witmott  opinion  thereupon,* 
paid,  that  tbe  case  of  Doc  v.  H encage  was  a'dkect 
authority,  but  that  the  present  case  was  stronger.  There 
none  of  the  limitations  were  expressed,,  which  sbouM 
be  subject  to  the  proviso  ?  but  the  proviso  came  last, 
and  was  generally  applied  to  all  the  devises. 

-  D  a  MP i  br,  m  reply.  "  It  wa6  not  necessary  to  sub- 
ject the  estate  of  the  trustees  to  this- proviso.*  For,  as 
their  estate  is  to  go  over  as  in  case  of  the  death  of  tbe 
jperson  taking  the  earldom  of  Erroll^  it  could  never 
vest  in  the  trustees,  to  preserve  contingent  remake 
ders." 

Lord  Ellen  borough,  G.J.  "  We  are  to  ceniff 
our  opinion.     The  case  of  Doc  ▼.   Hemage  b  a  verr 

*  Wamot**  eases,  175.    2  07/1.323,  S.  C. 
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he  intended  in  one  rtfcpect   cannot  lp  tarried  tato       W& 
effect  unless  this  proviso  attaches  to  their  estate,  yet       Car* 
there  is  another  intent  which   will  be  defeated  by  it,    ^E^io/ 
namely*  that  thcestate  would  go  over  to  Lady  C.  Hay,     Ehboll 
when  the  Coon tess  of  Errolt  had  issue  male  j  whereas    an*0Uier* 
it  was.  iusintent  that  it  should  not  go  over  while  there 
was  issue  male  of  Lady  Jfirre//.    Consider,  therefore, 
the  first  part  of  the  proviso,  and  it  will  appear  that 
nothing  is  to  determine   baj  the  estate  and  estates 
of  the  persons  coming  to    the  title,  and  of  their 
Issue  male,  and  this  estate  to  the  trustees  to  preserve 
contingent  remainders  is  not  within  the  words  of  this 
part  of  the  proviso,    fake  the  cage' also  a*  if  the  earl- 
dom of  Erroli  had  come  to  William  if  my  won  after 
the  testator's  death,  and  as  if  Lady  Erroli  had  had 
other  children  by  another  husband,  then  Lady  Char* 
iotte  Hay  and  her  children  would  have  been  let  in 
notwithstanding  there  was  issue  of  Lady  Ertoll.    His 
intention  was  therefore  to  preserve  these  contingent 
remainders  to  Lady  ErrolFs  other  children  by  means 
of  the  oihission  of  this  proviso  from  the  estate  to  the 
trustees.    Consider  also  the  latter  words  of  the  pro-* 
viso*  *  The  estate  shall  go  and  remain  to  the  use  of  the 
person  who  shall  be  next  in  remainder  to  such  person 
so  becoming  entitled  as  last,  in  case  he  were  dead ;' 
this  therefore  does   not  go  expressly  to  determine 
the    estate  and  the  trustees. to  preserve  contingent 
remainders  j     if    therefore    the    court    cannot     by 
.implication  destroy  that  estate,  provided   thereby  in 
a  probable  case,  it  would  make  the  estate  go  over 
in  a  different  line  from   what  the  testator  intended, 
and   from   that   which  was  his  principal  intent.     It 
may  be   indeed    admitted  that  it  was  the  testator's 
intent  that  when  the  person  came  to  the  title  he  should 
cease  to  Have  any  beneficial  interest  in  the  estate,  but 
it  cannot  now  go  over,    without  destroying   the  estate 
•f  the  trustees  to  preserve  contingent  remainders." 


<tm  C*utft$.lLi*Tn*ify7erm> 

**&  lord  B&i^N  B**&tHiH,  C.  J.    *'  WobH  it  aottat 

C4Bm"  happened*  jtfst  the  same  (tiai&eiy,  that  the  lemaindcHt 

.    MMBi  fte    subsequent  issue  of  the  Countess  fiowtgcr  i 

jfeJSi*  Brntt  wxmld  bedefeated,)  if  Ifslttwi  fhyhsdi* 

Ad  otiier3.  illy  died  during  her  life  i" 

Holroy  o.  €t  Here  are  two  distinct  intenattu';  oaf 
cannot  take  effect  with  the  other ;  bat  tibe  ptfocfcd 
intent  was  that  the  estate  should  not  go  ovei,  but  con- 
tinue in' a  certain  line,  and  th&ratent^ittbtfdefettaT 

Lord  £llen  borough,  C.J.  "What  is  his  prioi 
intention  ?  Is  it  not  that  the  estate  should  never  unite 
with  the  Earldom  of  Erroll  ?  There  is  indeed  aootbtf 
intent,  that  the  estate  should  not  go  to  the  female  li» 
until  the  male  line  is  extinct  But  how  can  we  say 
which  had  the  testator's  preference  i  and  in  that  cue 
We  must  be  governed  by  the  words  of  the  will.  There 
jnay  be  indeed  an  intent  so  manifest  as  to  overleap 
all  words,  however  strong,  but  it  must  be  most  mam- 
fest." 

Holr&yb,  having  before  referred  to  Rot  <L  Dotm 
■v.  Grew,  and  Lord  C,  J*  Witmtf*  opinion  theceopos,* 
aaid,.  that  the  case  of  Doc  v.  H  encage  was  a' direct 
authority,  but  that  the  present  case  wasstronger.  There 
none  of  the  limitations  were  expressed,,  which  sb«iH 
be  subject  to  the  proviso ;  but  the  proviso  came  last, 
and  was  generally  applied  to  all  the  devises. 

•  Dampibr,  in  reply.  "  It  was  not  necessary  to  sub- 
ject the  estate  of  the  trustees  to  this  proviso.*  For,  as 
their  estate  is  to  go  over  as  in  case  of  the  death  of  die 
person  taking  the  earldom  of  Erroll^  it  could*  never 
vest  in  the  trustees,  to  preserve  contingent  ranaio- 
ders." 

Lord  Ellen  borough,  C.J.  "  We  are  to  certiff 
our  opinion.     The  case  of  Doc  v.   Heneagt  is  a  rerr 

*  WilmoCs  cases,  175.    2  Wlk'322,  S.  C. 
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tirwg  qpthority,  and  oat  of  respect  to  the  learned 
aodw>tye  judge,  who  presided  at  the  determination 
$f  tb*trffsq,  it  Reserves  at  least  some  consideration." 
Aftd.  aftetpQrd*,  jtbfr  court  certified  that  the  leaaor  of 
%\xe  plaintiff  topk  an  estate  ia  tail  male  subject,  &c.  by 
virtue  oi*  the  proviso  in  tbe  above  will.* 

The  Kin<*  against  the  Honourable  Robert  Johm- 
•on. — July  1. 

ft  on  btdtctmentfir  alible  in  England,  the  defendant  cannot  pleat 
that  there  are  and  were  before  the  union*  courtt  competent  in  Ire- 
land, to  the  trial  of  offence*,  and  that  he  was  born  and  commorant 
thereat  the  time  of the  publication  of  the  supposed  libel;  fir  this 
jka  does  net  skew  a  jurisdiction  in  any  other  court,  and  is  a  mere 
nojtptttty. 

*PHFS  was  an  indictment  against  the  defendant,  one 
of  the  judges  in  the  court  of  common  pleas  in  Ire* 
land)  for  a  libel  which  had  been  published  here  in  Eng- 
land, in  Cobbet**  Weekly  Register,  in  letters  upon  the 
affairs  of  Ireland  under  the  signature  of  Juverna,  and 
which  conveyed  in  strong  and  nervous  language,  a 
very  direct  censure  upon  the  conduct  of  the   Lord 
Lieutenant  of  Ireland,  Lord  Hardwicke,  and  the  Lord 
Chancellor,  Lord  Redesdale,  and  also  upon  one  Alex- 
ander Mnrsden,  Esq.  a  secretary  of  state  and  others. 
The  inforaiation,which  was  very  long,itis  not  ncccessary 
to  set  out.     It  charged  that  the  defendant  "  unlawfully 
and  maliciously  devising  and  intending,  to  move  and 
incite  the  liege  subjects  of  our  said  lord  the  king,  tp 
the  hatred  and  dislike  of  our  said  lord  the  king's  admi- 
nistration of  the  government  of  this  kingdom,  and  to 
insinuate  and  cause  it  to  be  believed  that  tbe  people 
of  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  called  Ireland,wece  oppressed,  aggrieved, 
and  injured  by  our  said  lord  the  king's  government  of 
the  said  part  of  the  said  united   kingdom,  and  to  tra- 

♦  The  case  was  aflgtted  in  Michaelmas  and  (he  certificate 
s^titin  Uilkrjf  term 


Clin* 

versus 
ti)e  Karl  e£ 

Kit  ROLL  ' 

audOthefS, 


The  Km* 
versus 

JoMUftOlU 
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i*>5.       duce,  defame,  and  villtfy  the  persons  employed  ty«» 
said  lord  the  king  in  the  administration  of  thegover* 
ment  of  the  said  part  of  the  said  united  kingdom 
and  especially  the  Right  honourable  Philip  Earfo! 
Hardwicke,  our  said  lord  the  king's  lieuienant-geoenl 
and  governor-general  of  the  said  part  of  the  said  wil- 
ed kingdom,  and  the  Right  Honourable  Job  Uai 
Redetdale,  our  said  lord  the  king's  Lord  Chancellor,  isi 
keeper  of  the  Great  Seal,  and  one  of  his  most  honorable 
Privy  Council,  of,  and  for  the  said  part  of  the  said  united 
kingdom,  on  the  5th  day  of  November,  in  tbt  44* 
year  of  the  reign  of  our  sovereign  lord  George  III.  by 
(he  grace  of  God  of  the  united  kingdom  of  Greet 
Britain  and   Ireland,  king,  defender  of  the  fiutb,  at 
Westminster,  in  the  county  of  Middlesex,  uolawfoHj 
and  maliciously  did  compose,    write,  publish,  sd 
print,  and  cause  and  procure  to  be  composed,  written, 
published,  and  printed;  a  certain  scandalous  sad  nub* 
Clous  libe?  in  the  form  of  a  letter,  intitled,  Jjfwtq 
Ireland,  containing  therein  divers  scandalous  and  ma- 
licious matters,  and  things  of  and  concerning  the  said 
part  of  the  said  united  kingdom,  and  the  people 
thereof,  and  our  said  lord  the  king's  government  there- 
of; and  also  of  and  concerning  the  said  Philip  Earl  of 
Hardrtickc,  so  being  such  lieutenant  and  governor  » 
aforesaid,  and  the  said  John  Lord  RedesdaU,  so  beisj 
such  Chancellor  and  jprivy  counsellor  as  aforesaid; 
and  also  of  and  concerning  Alexander  Marsde*,  Esq- 
then  and  there  being  one  of  the  under  secretaries 
in  the  office  of  the  chief  secretary  of  the  said  ffcfy 
Earl  cf  Hardwicke,  so  being  such  lieutenant  and  gover- 
nor as  aforesaid,  (that  is  to  say,)  in  one  part  thereof 
according  to  the  tenor  and  effect  following:  [He* 
followed  the  libel,  which  was  written  with  all  the  keen- 
ness and  poignancy  of  a  satirist,  who  either  did  n<* 
lenow  or  fearlessly  disregarded  the  law.  It  is  unnecesarj 
t*  state  it  *t  length,  buk  the  effect  of  it  was  as  follows 
TVitb  more  wit  than  either  discretion  orf  it  mart  1* 
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hoped,  truth,  the  writer  compared  the  administration       tg<fc, 
of  Ireland  to  the  Trojan  horse,  which  thotogh  made  of      '       ' 
wood  itself,  con taioed  within  it  a  chosen  band  for  the  ruin       «**» 
of  the  country  to  which  it  was  sent;  and  though  he  paid     J0""""1 
n  jtrtt  tribute  to  the  private  virt  uea  of  Lord  Hat dwicke, yet 
called  hint  a  tooodenhead,  and  said  that "  the  government 
of  a  harmless  manisnot  therefore  a  harmless  government.'9 
The  Lord  Chancellor  be  chiefly  designated  by  the  title 
of  a  strong-built  Chancery  pleader,  as  he  did  Lord  Hard- 
toieke  by  that  of  a  nobleman  skilled  in  the  feeding  of 
shetp.    The  conclusion  of  the  indictment  was  in  the 
ordinary  form* 

Upon  this  indictment  being  found,  a  warrant  was 
issued  by  Lord  Ellenborough,  C.  J.  for  the  apprehension 
of  the  defendant  in  Ireland,  under  the  statute  44  Geo. 
III.  c.  92,  by  virtue  of  which  be  was  taken  into  custody  ; 
and  upon  an  Habeas  Corpus  being  sued  out,  his  case  was 
twice  argued  in  Ireland,  before  the  barqns  of  the  court 
of  Exchequer,  and  the  judges  of  the  it  iwg's  Bench,  when, 
after  much  debate,  and  with  a  difference  of  opinion 
amongst  the  judges  of  each  court,  his  case  was  deemed 
with  lathe  act,  and  be  was  brought  over  here  in  custody, 
but  was  bailed  immediately  upon  bis  arrival.  To  the 
indictment,  the  defendant  pleaded  as  follows,  viz. 

The  Bon.  Robert  Johnson,  1  And  now,  that  is  to  say,  on 
Esq.  ate.  the  King,  S  Monday  nest,  after  the 
Morrow  of  the  pension  ot  our  Lord  in  this  same 
term,  before  our  said  lord  the  king  at  Westminster,  the 
said  Robert  Johnson  in  his  own  proper  person,  comes, 
and  having  heard  the  indictment  aforesaid  read,  and 
protesting  that  he  is  not  guilty  of  the  premises  charged 
in  the  said  indictment,  or  of  any  part  thereof,  for 
pleas,  nevertheless  saitb,  that  be  ought  not  to  be 
compelled  to  answer  to  the  said  indictment,  because  he 
saitb,  that  the  kingdom  of  Ireland  before  and  until 
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1805.  the  time  of  the  union  of  the  two  kingdoms  of  Graf 
Britain  and  Ireland  was  regulated  and  governed  bj 
the  proper  laws  and  statutes  of  the  kingdom  of  ht> 
J****oh.  land,  and  not  by  the  laws  or  statutes  of  the  kingdom 
of  Great  Britain,  or  by  the  laws  or  statutes  of  Jbg- 
land,  and  that  ever  since  the  said  union  of  the  aid 
two  kingdoms  thai  part  of  the  united  kingdom  of  Grot 
Britain  and  Ireland,  called  Ireland,  hath  been  and 
yet  is  governed  and  regulated  by  the  proper  laws  aod 
statutes  of  that  part  of  the  said  united  kingdom  called 
Ireland,  and  not  by  the  laws  or  statutes  of  that  part 
of  the  said  united  kingdom  called  Great  Britain,  otty 
the  laws  or  statutes  of  England:  and  the  said  fiokrt 
Johnson  further  saith,  that  in  the  said  kingdom  of  Jk- 
land,  before  the  said  union,  aud  in  that  part  of  (he 
said  united  kingdom  called  Ireland,  since  the  said 
union,  there  always  have  been  and  now  are  courts aoi 
jurisdictions  therein  being  and  thereto  belonging  dis- 
tinct from  the  tourts  and  jurisdictions  of  Great  Britain 
or  of  Etrgland,  or  of  any  part  thereof,  and  compete:: 
and  sufficient  for  the  trial  of  all  offences  committed 
by  the  natives  or  inhabitants  of  Ireland,  during  the  time 
of  their  respective  residence  and  comorancy  in  Ireland; 
and  the  said  Robert  Johnson  further  saith,  that  be 
was  born  within  Ireland  and  out  of  Great  Uri/aw, 
and  before  the  said  union,  to  wit,  ou  the  1st  day 
of  October,  in  the  year  of  our  Lord,  1752,  to  wit,  at 
lYestminster,  in  the  County  of  Middlesex;  and  thattto 
said  Robert  Johnson  on  the  1st  day  of  November,  in  the 
year  of  our  Lord  1802,  and  thenceforth  continually 
until  at  and  after  the  time  of  presenting  the  said 
indictment  by  the  jurors  aforesaid,  in  form  aforesaid, 
presented,  to  wit,  until  and  upon  the  31st  day  of  Mcy, 
in  the  year  of  our  Lord  1805,  was  resident  and  coin- 
niorant  within  that  part  of  the  said  united  kingdom  cal- 
led Ireland,  and  not  elsewhere,  and  that  the  writings  bj 
the  said  indictment  called  libels,  and  in  the  said  indict- 
ment mentioned,  were  aud  are  of  and  concerning  cer- 
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tain  matters  and  things  which  t6ok  place  In  Ireland,       iao5. 
afte*  the  sard  1st  day  of  November,  in  the  year  of  our    ^   v      . 
Lord  1802,  to  wit,  on  the  23d  day  of  July,  m  the  year       versus 
1803,  and  subsequent  thereto ;  and  that  the'com posing, 
writing,  publishing,  and  printing  the  said  writitig  by 
the  said  indictment  alleged  and    mentioned,  and  the 
committing  of  all  the  supposed  offences  therein  men- 
tioned took  place,  and  were  after  the  said  1st  day  of 
Novcmficr,  in  the  year  of  our  Lord  1804/and  while  the 
said  Robert  Johnson  was  so  resident  and  commorant 
in  Ireland  as  aforesaid,  and  not  elsewhere,  tfo  wit,  on1 
the  1st  day  of  January,  in  the  year  of  our  Lord  1804,' 
that  is  to  say,  at  Westminster  aforesaid,  in  the  county ' 
of  Middlesex  aforesaid,  and  this  he  is  ready  to  rerify : 
wherefore  the  said  Robert  Johnson  prays  judgment,  if 
the  court  of  our  lord  the  king  here  will  further  proceed 
upon  the  said  indictment  against  him,  and  that  he 
may  be  dismissed  from  the  court  hereof,  and  upon  the 
premises.  John  Richardson. 

This  plea  was  verified  by  affidavit  as  follows ; 

In  the  King's  Bench,  Middlesex  ;  The  King  against 
the  Hon.  Robert  Johnson,  The  Honorable  Robert 
Johnson,  of  Dublin,  in  the  kingdom  of  Ireland,  the 
defendant  in  this  cause,  maketh  oath,  and  saith,  that 
the  plea  hereto  annexed  is  true  in  substance  and  matter 
of  fact.  Robert  Johnson. 

To  this  plea  there  was  a  demurrer,  and  thereupon  a 
joinder  in  demurrer. 

Abbot,  in  support  of  the  demurrer.  "  The.  question 
is,  whether  this  plea  or  any  thing  contained  therein,  is 
sufficient  to  ontt  this  court  of  its  jurisdiction.  But 
there  is  nothing  in  it  to  shew  that  this,  court  cannot  try 
a  prosecution  for  a  libel ;  and  it  is  difficult  to  find  argu- 
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isos.  vento  against  the  plea  until  some  argument  is  addteed 
T^g,1      w  support  of  it,  for  at  present  it  seems  to  need  oo  aig* 

*crsl*a  qieot  to  prove  its  insufficiency.  On^  of  the  essential 
JqmuQu,  requisite*  of  a  pUa  to  iA*  jurisdiction  of  my  court  is, 
that  it  should  shew  another/orgm  which  is  competent 
to  try  the  subject  matter.  The  Doctrine  Pbcitamdi,  p. 
894,saysj  Nefn  u  when  a  man  plead*  to  thfi  jurisdiction 
qf  one  court,  he  ought  to  give jurisdiction  in  another." 
So  in  Mortyn  v,  Fabrigntf  Wd  Matqfitld  holds  a 
similar  doctjrifte,  and  says  tbft  ia  such  a  cos*  the  party 
must  shew  a  more  proper  remedy,  for  if  there  be  no 
other  mode  of  trial,  that  aloite  wvUgiva  the  coartjen* 
diatip^  Sat  this  pfca  does  not  shew*  .nor  it  it  pos- 
sible to  shew,  that  any  cqprt  of  England  or  In- 
land has  jurisdiction  in  tfei*cea0j  *Kciu*iveiy  of  tbii 
court,  to  try  the  offence  charged  in  this  indict- 
ment. It  may  indeed  he  tcne  that  tliere  are  coarti 
in  Inland  competent  to  the  trial  of  offences  com- 
mitted  by  persons  there;  but  there  is  no  court  there 
competent  to  try  offences  committed  here.  There  is 
not  mpcb  in  *ht  hoek*  concerning,  plena  to  the  juris, 
diction.  They  are  chieOy  reducible  to  three  classes, 
but  this  does  not  fall  within  either  of  them.  The  tint 
is  on  the  gronnd  of  the  Subject  matter  Qf  the  suit,  * 
in  pleas,  that  the  feud  i*  ancient  demesne  .  Another  is. 
where  the  matter  of  the  suit  lies  out  of  the  ordinary 
limits  of  the  jurisdiction  of  the  court ;  as  if  there  wsi 
a  borough  within  a  county,  which  by  charier  has  a 
right  to  try  offences  there,  and  it  is  directed  that  the 
justices  of  the  county  shall  not  have  jurisdiction  there ; 
if  in  such  a  case  a  person  is  indicted  at  the  quarter 
aeamas,  he  may  plead  the  jurisdiction  <tf  the  bawwgb, 
bringing  himself  withqa  the  meaning  pi  the  ahaiter, 
and  shewing  the  offence  to  hare  been  eanmitted  there. 
The  bat  kind  i**pfeato  the  pert  on  of  thedt/cjarfn*; 
aa  wbeaeaa  nftoer  of  a  superior  eonyt  is,enidfe4  jp  be 
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satd  only  in  that  court.  The  defendant's  case  does 
sot  come  within  either  of  these  classes.  Whatever 
might  have  been  the  case  before  the  union,  as  to  any 
distinction  between  subjects  of  the  king  and  of  the  J******* 
crown  of  this  country,  yet  now  there  is  no  difference 
between  the  natives  of  both  cointries  in  this  respect; 
they  are  each  subjects  of  the  king  and  of  the  crown  of  the 
united  kingdoms.  Even  if  a  foreigner  residing  abroad 
had  sent  this  libel  in  a  letter  into  this  kingdom,  he 
might  be  tried  here,  when  he  came  within  the  jurisdic- 
tion of  the  court  so  as  to  be  apprehended.  But  whether 
that  be  so  or  not,  the  d^radtfwf  is  not  in  the  case  of 
fucb  a  foreigner ;  be  is  a  subject  of  this  realm,  sending 
from  one  part  of  it  a  libel  to  be  published  in  another;  t 
which  is  not  distinguishable  from  the  case  of  a  man 
writing  in  one  country,  and  publishing  in  aaother,  by 
his  agent.  As,  if  a  person  bora  at  Bristol,  which  has  si 
peculiar  jurisdiction,  was  to  write  a  libel  and  send  it  to 
be  published  in  London,  he  could  not  plead  the  pecu- 
liar jurisdiction  of  Bristol  to  an  indictment  in  London* 
This  plea  is  no  more  than  a  constructive  alibi,  and  ats  * 

argumentative  plea  of  not  guilty.  It  says,  *  I  cannot  be 
guilty  of  publishing  this  libel  in  Middlesex,  became  I 
was  bom  in  Ireland,  and  resided  there  during  a  period 
which  inokides  the  time  of  the  publication  here/  But 
that  is  immaterial;  the  question  is,  where  he  did  tlie 
fact.  If  what  is  stated  in  the  plea  be  true,  and  it  ap- 
plies at  all,  it  mast  be  supposed  to  be  impossible  that 
he  can  be  guilty  of  the  offence  here ;  bat  he  cannot 
base  the  benefit  of  that,  upon  this  plea  in  abatement ; 
nor,  if  it  is  good  in  abatement,  can  he  take  advantage 
of  it  upon  not  guilty.  But  it  is  not  necessary  that  the 
defendant  should  be  personally  present  here,  when  the 
libel  is  published*  lo  the  case  of  a  conspiracy,  where 
some  acts  are  done  in  one  county  and  some  in  ano- 
ther,, the  indictment  may  be  in  either,  and  possibly  in 
ope  where  the  defendant  never  chanced  to  be  in  his 
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bound  to  obey  the  revenue  laws  of  a  foreign  state )  aaA 
it  has  been  held  that  they  are  not,  and  that  it  is  Dot 
contrary  to  good  faith  to  transgress  diem.9*9 

Lord  EllenboHough,  C.  J.  "  That  is  only  be- 
cause we  do  not  enforce  their  laws ;  we  leave  the 
foreign  country  to  settle  the  matter  as  it  can." 

Richardson.  u  Thereare  various  offences  awtd 
by  the  revenue  laws  of  this  country  which  would  oat 
be  enforced  here  against  a  foreigner*  By  15  and  14 
Car.  II.  c.l8>  s.ll,  it  is  forbidden  to  export  wool,  and  an 
Englishman  would  be  indictable  for  a  misdemeanor 
under  that  statute.  But  if  it  were  exported  in  conse- 
quence of  an  order  from  a  Dutch  merchant  at  An- 
Verdant^  he  would  be  a  principal  in  the  misdemeanor, 
and  yet,  if  he  were  to  come  to  England  afterwards, 
he  would  not  be  indictable.  It  may  indeed  be  said 
that  there  is  a  difference  between  mataprok&ka  sod 
jwtfo  in  u,  a  distinction  which  has  been  recognised  m 
some  cases ;  as  in  Jfon/ttres'case,  in  Foster,  1 88,  where  a 
foreigner  who  had  stolen  goods  from  a  shop  was  acquit- 
ed  of  the  statutable  offence  and  was  found  guilty  of 
theft  jba  at  common  law." 

Lord  Ellen  bobovgh,  C.  J.  "I  hope  that  case  wiD 
not  be  considered  as  having  the  assent  of  all  the  judges. 
I  do  not  see  how  a  man  can  be  considered  to  be  deprir* 
edof  the  advantages  which  the  statute  law  might  bate 
given  him  in  some  cases.  It  was  only  the  bamsoe 
decision  of  a  single  judge,  who  perhaps  went  to*  far. 
The  defendant  was,  however,  a  prisoner  of  War  in 
close  duress,  if  that  stakes  any  difference." 

Ricbakbson.  "In  every  case  the  law  punishes 
crimes  not  as  malum  iu  se,  but  as  if  it  were  malum prth 
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ti&iim,  %*&  thwfe  U  wo<\ crime  punished  equally  in  all 
counties.  There  is  no  universal  malwn  in  re.  Tbe 
law  of  Kbef  iff  one*  upon  wtuch  there  ie»  tbe  most  difier- 
eooef.*     ' 

Lord  Ell^n  borough,  C.J.  aToa  dp  npt  3^i  jjgjes* 
tbftt  ^here  js  apy  difference  .between  tbe  two  countries." 

RfCRABlftsoN  *'In Ireland** i/iXngfenrfthereisabody 
of  unwritten  maxims  which  form  tbe  common  law  of 
Ireland,  distinct  from  that  of  England.  The  circum- 
stance that  these  two  countries  have  adopted  the  same 
common  lawis  immaterial.  Lord  Cake,  in  bis  first  In- 
stitute, 441*6,  tsof  opinio*  that  it  was  introduced  by 
the  consent  of  the  parliament  of  Ireland  in  King  John** 
time;  but  Vaughan,  C.  J.   is  of  a  different  opinion/)* 

•  ■  1  ■         ■         ■  ■  '  ■■■  ■  > 

• 

•  Here  tbe  case  being  incidentally  mentioned  of  a  persgn 
pleading  a  justification  of  words  imputing  felony  to  the 
plaintiff, znd  the  words  being  found. true ,  whereupon,  it  is  sard 
the  pfamtiff  may  be  tried  without  a  finding  by  the  grand 
jury ;  Lord  Ellen so rough  said  "  I  have  heard  that  case 
mentioned  {see  Strange)  but  J  Could  never  satisfy  myself  of 
As  authority/* 

Grose,  3,  "I  remember  a  case  At  Bristol,  before  Yates,  J. 
where  a  man  was  proved  guilty  of  a-felony  imputed  to  him,  ani 
he  doubted  whether  he  should  commit  the  person  instantly* 
It  wu  found  then,  that  Mr.  Recorder,  Dunning,  bad  jurisdic- 
tion, aad  it  was  said  that  if  {be  judge  cooid  have  committed 
tbe  plaintiff,  the  court  of  Kwg'e  Bench  would  have  a  Jurisdic^ 
•ioa  every  where" 

Lord  Ellen  bououoh,  C  J.  "  I  have  heard- it  said  upph 
the  relation  of  Mr.  Jtatke  Gould,  that  a  man  was  convicted 
*x4  executed  upon such  a  finding.  Puj  1  n^y/er  uppn  inquiry 
could  discover  that  it  really  was  so.  I  believe  the  parlies 
*re  always  sent  immediately  before  the  grand  jury." 

t  1  Kaugk.  291 ;  and  see  1  Black*.  Com.  100. 
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'  and  that  it  was  adopted  merely  upon  the  authority  of  tk 
king's  letters  patent.  But  how  this  coincidence  originated 
.is  immaterial ;  foe  there  is  no  pretence  to  say  that  thelaw  is 
JowttoM,  0f  forCe  there  as  being  thelaw  of  England,  it  canoolj 
have  force  in  Ireland,  because  it  is  adopted  either 
by  the  custom  or  the'parliaoient  of  the  country.  By 
the  22  Geo.  III.  c.  53,  the  6  Geo.  I.  c.  5,  whick 
declared  the  right  of  appeal  to  be  in  the  English  boose 
of  lords,  was  repealed.  The  23  Geo.  III.  c.  £8,  made 
the  right  of  Ireland,  to  be  governed  by  its  own  lawi, 
enacted, by  the  king  in  the  Irish  parliament,  still  moie 
clears  and  the  language  of  that  act  is  so  strong  that 
it  gave  rise  to  some  doubt  whether  even  private  act* 
regulating  estates  in  Ireland  could  be  valid.  The  law* 
were  then  as  distinct  as  thctse  of  Scotland  before  the 
union;  and  the  union  with  Ireland,  still  con- 
firms the  separate  individuality  of  the  two  nations  as  to 
their  laws,  for  they  treated  for  the  union  upon  terroi 
of  the  most  perfect  equality  as  nations.  And  in  the 
eighth  article  of  the  union,  it  is  declared  that  the  lavs 
in  force  before  the  union,  and  all  courts  of  ecclesias- 
tical and  civil  jurisdiction,  shall  remain  exactly  as 
heretofore.  An  Irishman,  it  is  true,  is  not  an  alien,  upon 
the  principle  in  Calvin's  case.  As  to, the  objection 
that  every  plea  to  the  jurisdiction  must  point  out  s 
proper  court,  for  the  trial  of  the  offence,  it  need  not 
be  in  England.  All  crimes  are  considered  as  local ;  and 
the  inconvenience  of  trying  the  defendant  here  would 
be  extreme ;  since  he  has  no  compulsory  means  of 
citing  witnesses,  to  appear  in  his  defence,  from  Irelnd 
where  he  is  most  known.  In  the  case  of  Kinloch,* 
the  coqrt  obliged  him   to  plead  to  the  jurisdiction. 

Here  the  court  instanced  the  cases  of  Lord  Straf- 
ford, of  Mr.  Battings,  and  of  the  King  v.   Captain 
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Brisac,*  as  cases  of  offences  committed  abroad  but       i«oa. 
tried  in  England. 

Abbot,  in  reply.  t€  The  defendant  does  not  shew 
that  there  is  any  difference  between  the  laws  of  Eng- 
land and  Ireland;  this  is  a  fact  committed  in  England ; 
and  as  to  the  case  of  Kinloch,  Judge  Foster  was  of 
a  different  opinion,  and  that  he  should  plead  not 
guilty." 

Cur.  adv.  vult. 

Afterwards,  Monday,  July  the  1st,  the  judgment  of 
the  court  was  delivered  to  the  following  effect  by 

Lord  Ellenboboxjgh,  C.  J.  After  slating  the  case  : 
"  It  is  objected  to  the  plea,  that  it  is  bad  in  respect  of 
not  shewing  what  court  has  jurisdiction  to  try  the  of- 
fence, and  that  it  amounts  only  to  an  argumentative  plea 
of  not  guilty.  la  support  of  this,  the  Doctrina  Placi- 
tandi,  p.  834,  has  been  cited,  which  is  a  book  of  great 
authority  upon  questions  of  pleading,  and  also  what  has 
been  laid  down  by  Lord  Mansfield,  in  Cowp.  170,  namely* 
that  in  every  case  of  a  plea  to  the  jurisdiction  of  the 
king's  court  you  must  shew  a  more  proper  and  suffi- 
cient  forum  for  the  trial  of  the  matter  in  question  ;  for 
if  there  be  no  other  mode  of  trial,  that  alone  will  give 
the  kings  court  jurisdiction.  And  in  Kinlock's  case, 
Foster's  Crown  Law,  16,  it  is  said  that  the  matter  of 
such  a  plea  as  this  may  be  given  in  evidence  upon  the 
general  issue.  By  the  counsel  for  the  defendant,  the 
necessity  of  thus  putting  it  on  the  general  issue  is  de- 
nied ;  and  it  is  argued  that  it  is  not  necessary  in  this 
case  to  shew  a  particular  place  of  trial  in  this  country, 
because  of  the  total  want  of  jurisdiction  In  any  court 
here,  and  the  impossibility  of  any  such  court  or  place 
of  trial  existing.  But  this  very  admission  goes  to  shew 
that  the  plea  is  bad.    Tor  if  that  caunot  be  done, 

*  S*e  the  Lat9  J<*urn«l%  Vpl.  2,  0.  S. 
4   c  2 
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i«j&       khiob  is  Quired  by  the  gttttral  nihs  of  pfcdfaf,  ft 
**~      consequence  is  that  the  matter  relifc*  ujh»  carnal 
«m*f  x     oust  the  court  of  its  jurisdiction,  bat  is  matter  to  be 
Jobksoh.     taken  advantage  of  eithfer  upon  a  plea  in  bar,  or  pleaof 
not  guilty.    'The  record  admits  the  crime  to  have  been 
committed  in  Middlesex,  and  the  proposition,  in  effect, 
is  this ;    admitting   that  the    crime  was  commit*! 
in  Middltstx,  I  still  insist  tdat  1  am  not  punishable 
by  any  court  of  this  part    of  the  united  kingdom, 
though  I  cannot  shew  that  I  am  amenable  to  any  other. 
This,  therefore,  carries  its  Own  Refutation  with  it,  upon 
the  authority  of  Lord   Man*fiel33  to  which  may  be 
added,  that  Of  Lord  ttariwldtt,  1st  Vafy,  BK,  Iflfc 
ca^eof  tbeEArl  of  JDe%  agtifist  th€  th&t  rf 'dthL 
'That  wa$  a  bill  filled  for  * di&ove/y  cGfltaroitg  ** 
general  till*  to  the  Isle  of  Man,  and  to  banrdief 
relative  to  certain  rectories  and  ftthefe     Thl  *ff* 
tia*t   beaded  in  general  to  the  jurisdiction  of  to 
court,  that  the  Isle  of  Mdh  wa*  an  querent  kibgdoa, 
not  part  of  the  realm;  though  belonging  to  the  crow 
of  Gnat  Britain,  atalthut  no  lands,  8te.  thereout 
to  be  tried  or  examined  into  here;  detaiAndiug  j«l?- 
ntent  whether  he  should  be  put  to  answer  further.  Th* 
Lord  Chancellor  said*"  this  coihei  to  be  of  great  con*- 
qoertce  to  all  the  courts  in  England;  there  aretwogeae- 
fal  questions  on  this  plea  ;  first,   wbethfer  the  pic*  * 
good  in  point  of  form;  not  a  trifling  form,  fottf  th? 
objection  thereto  on  the  part  of  thfe  plaintiff  b«  rigM. 
it  is   matetial    to   the  nature  of  such   plea;  iflWjf 
whether    good     if?    substance.     As    to    the  first,  »t 
isoljected  for  the  plaintiff  that  although  it  is  shew 
in  the  negative,  and  alleged  that   (his  court  has  w 
jurisdiction   over  the   hk  of  Man,   and  that  it  * 
not  to  be  tried  here,  Tt?t  it  is  not  shewn  in  the  affirm* 
live  what  other  court  has- jurisdiction,  nr  that  there** 
courts  in  the  IsfecfMan  holding  plea  thereof,  a»d*' 
rule  is  iusistcd  on-that  whoever  pleads  to  thejorialtftb 
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•fond  of  the  King's  superior  eourts  of  general  jorisdic-'       rag. 
tton  must  shew  what  other  cotart  has  jurisdiction.     I      ■■" 
to  of  dial  opinion,  and  that  lor  the  want  thereof,  the    T^r^^ 
plto,  is  b4d,  ani  ought  not  to  be  allowed,  if  toothing    Jontto*/ 
toordt*  in  thecasej  ad  it  is  expressly  laid  down  it*  4 
H.  Vli.  ,17,  a,  *nd  Dntrina  Pl*ctia*di,  234,  and  it 
tgreeaUe  to  the  general  rule  of  pleas  of  this  sort,  as  lit 
plea*  of  abatement,  wherein  it  most  be  shewn,  the 
pkintifmuj  hate  a  better  writ.  The  reason  of  this  is, 
that  hi  seeking  for  his  right,  a  person  is  not  to  be  sent 
every  where  to  look  for  a  jurisdiction,  but  must  be  told 
what  other  court  has  jurisdiction,  or  what  other  writ  \i 
proper  for  him,  rind  this  is  a  matter  of  which  the  court, 
where  the  action  is  brought,  is  to  judge.  There  are  not 
Many  authorities  on  this  head,  but  in  the  old  books  of 
entries  the  form  of  pleading  is  so,  and  the  opinion  of 
Popham,  C.  J.   in   Ythetton  IS,  and  Biz.  Ab.  tit; 
Jurisdiction,  concerning  Wales :  and,  although  Lord 
Vcnghan  may  hate  denied  that  to  be  law,  he  was  a  very 
fttroog  Wtlchman,  as  appearn  throughout  his  argument; 
in  which,  though  there  is  a  great  deal  of  good  and 
useful  learning,  yet  it  never   was  delivered,  though 
intended  to  be  so.     It  is  said  to   this  that  the  court 
ought   in    this  case  to   take  notice  of  what  is  the 
jurisdiction,   and  the  matter  of  fact  is  shewn,  and  it  is 
likened  to  the  case  of  inferior  courts,  wherein  it  is  suffi- 
cient for  the  defendant  lo  plead  that  the  cause  of"  action 
arose  out  of  the  jurisdiction  of  that  court.   Bull  cannot 
put  this,  which  is  a  superior  court  of  general  jurisdic- 
tion, in  whose  favour   the  presumption   will  be,   that 
nothing  shall  be  intended  to  be  out  of  its  jurisdiction, 
which  is  not  shewn  and  alleged  to  be  so,  upon  a  level   , 
with  an  inferior  court  of  a  limited  local  jurisdiction, 
Kithim  whose  jurisdiction  nothing  shall  be  intended  to 
be  which  is  not  alleged  to  be  so  ;  1  Sounder*,  74.  I  wan 
desirous  to  be  informed  how  the  pleas  were  in  this  court 
which  are  looser  than  at  law,  and  no  case'  has  been 
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1805,  cited  in  which  the  plea  to  the  jurisdiction  of  thtt 
— 7"  court  has  not  given  it  to  another.  And  afterwards, 
ver$*$°  in  speaking  of  this  case,  Lord  Hardwidce  says,  I  would 
Johnson,  not  j^  understood  as  having  overruled  the  plea  on  ike 
affirmance  of  a  general  jurisdiction  over  the  Isk  of 
Man ;  bnt  the  plea  was  to  the  jurisdiction,  without 
averring  to  what  court  the  jurisdiction  belongs  and 
you  must  always  shew  where  the  jurisdiction  rests." 
If  the  circumstances  attending  the  case  of  the 
present  defendant,  namely,  that  of  his  birth,  in  Ire- 
land, before  the  union,  and  his  residence  there,  as 
stated  in  the  plea,  have  the  effect  of  rendering  him  not 
answerable,  for  such  publication,  to  any  Jorum  in 
England,  it  must  follow  from  its  being  no  crime ;  for 
it  rests  upon  this,  that  he  owed  no  obedience  to  the  laws 
of  this  country  and  that,  owing  no  such  obedience,  he 
ought  not  to  be  punished  for  the  breach  of  them.  Bat 
•such  a  defence,  if  it  is  available  in  law  in  any  form,  is 
matter  of  absolute  bar,  and  the  plea  ought  not  to  have 
been  in  the  present  form,  but  it  might  be  taken  advan- 
tage of  upon  the  general  issue. 

Judgment  that  the  defendant  should  plead  over  on 
the  morrow,  which  was  immediately  afterwards  altered 
to  judgment  of  respondeat  ouster  instanter* 

*  On  a  previous  day  in  this  terra,  the  above  plea  being 
filed,  the  Ationiry-gtneral  moved  the  court  for  a  day  lor  UK 
defendant  to  joiu  in  demurrer,  peremptorily,     lie  stated  ibe 
practiee  to  be,  that  after  the  demurrer   a  fqur  day  rule  wa; 
given  for  the  dtftndant  to  join  in  demurrer,  otherwise  judg- 
ment; hut  notwithstanding  this,  judgment  could  not  be  entered 
without  a  motion  in  court,  and  that  it  .%as  in  the  di>nvii<'i 
of  the  court,  to  order  the  defendant  to  join   in\tanler  or  nor. 
He  cited  also  an  entry  by  Sir  Simon   Harcourt,  in  the  Cronn 
Office  books,  and  also  rhe  practice  as  reported  by  hiniin  the 
$tatetrialstvo\.  6,  2 IS,  M.  T.  9  Geo.    lit.    He  wid  that  iu 
MiL  3(>  Car.  U.  there  appears  in  the  rule  book  of  the  office 
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Wawh  against  Toulmin  and  another.   «5th  June.       1 

By  the  31  Geo.  II.  c.  10,  j.  30,  no  person  receiving  wages,  ver*** 
$c.  for  the  service  of  any  officer,  seaman,  or  other  person,  T?UM,^L 
in  the  royal  navy,  shall  take  or  retain  more  than  6d.  in  the 
pound,  $c.  under  a  penalty  of  SOL  This  applies  to  a  lieu- 
tenant ;  and  whereas,  by  subsequent  acts,  he  is  empowered 
to  draw  for  his  pay  every  three  months,  the  agent  who  makes 
up  his  accounts  is  entitled  to  receive  fid.  in  the  pound  only 
upon  the  balance  actually  received  and  paid  by  him,  the  agent ; 
and  if  through  mistake  of  the  law,  he  deducts  in  such  case 

.   ,  upon  the  whole  sum  paid  by  government,  he  is  liable  to  the 
penalty. 

TOHIS  was  an  action  of  debt  briught  by  the  plaintiff, 
upon  the  statute  31  Geo»IL  c.  10,  g.  SO,  against 

two  four  day  rules,  and  on  the  expiration  of  each,  a  rule  on 
the  motion  of  the  Attorney-general  to  join  in  demurrer  instantly. 

In  the  King  v.  Broughton^  Trin.  28  Geo.  III.  there  is  the 
following  entry :  '  Monday  next  after  fifteen  days  of  the 
Holy  Trinity,  rule  given  to  join  in  the  demurrer  on  Friday  ; 
and  on  Saturday  next,  after  fifteen  days  of  the  Holy  Trinity, 
a  rule  is  given  to  join  in  the  demurrer  peremptorily.     In  the 

King  v.  Randall   there -is  a  rule  given  on next  after 

fifteen  days  of  St.  Martin,  Hil.  28  Geo.  II.  to  join  in  de- 
murrer peremptorily  on  the  morrow.  He  cited  also  2 
Tidd's  Practice,  6*9,  to  show  the  distinction  between  criminal 
and  civil  cases,  and  said  that  in  capital  cases  the  defendant, 
being  at  bar,  roust  plead  instqnter.  The  result  of  the  prac- 
tice stated  by  Sir  Simon  Harcourt  is,  that  in  misdemeanors 
there  arc  two  four  day  rules,  and  a  peremptory  rule  moved 
for,  and  that  on  a  demurrer,  there  is  a  four  day  rule  to  join 
and  a  rule  moved  for. 

The  court  directed  him  to  take  a  rule  for  the  defendant,  to 
join  in  demurrer  on  the  morrow,  by  which  means,  it  was  stated, 
the  demurrer  would  be  argued  in  the  term,  and  jhe  defendant, 
might  have  a  trial  at  bar  in  the  sittings  within  next  Michael' 
mas  Term. 


the  defendants,  navy  agents,  to  recover  penalties  incur- 

!       J*dVy  them,  for  haviiag  take*  tnoae  than  6d.  in  the 

**"*      pound  as  commission  allowed  ty  tha}  actf  if  &WPft 
iTo^LMtir    'to  monies  received  by  them  .qn  account  of  Ijgptejtant 
\/(> Art  Wqkh,  coipmanto  $i  ty#  M*j*aty'«  1«^  «nn 
J>rig,  the  JWter,    The  action  w«#  iwd  at  tfce  sittings 
*f set  Hilary  term,ldM,  before  Lcyrd  £llb*3PB*»*h, 
«nd  a  verdict  was  found  for  the  flawtsff,  to  fee  catered 
on  the  1  Itfa  or  IStfa  counts  as  die  court  should  direct, 
subject  to  the  opinion  of  the  court  on  the  following 
ease.  Those  counts  are  as  follows,  viz.    "  And  the  said 
Richard  Walsh  further  saith,  that  before  and  at  the 
time  of  committing  of  the  offence,  hereinafter  next 
ftentioned,  the' said  Richard  louimin  and  Abraham 
Fonimin,  had  been  and  than  waae  employed  by  «oe 
John  Walsh,  then  an  officer  in  the  royal  naxy»  that 
Is  to  say,  a  lieutenant  in,  of,  and  belonging  to  .a  certain 
gun  brig,  in  the  navy  of  our  lord  the  now  king,  Cfljed 
the  Pellcr,  in  the  receiving  of  certain  wages,  prize 
money,  and  other  monies  <Jue  to  the  said  John  WaUk 
ppon  account  of  the  service  of  the  said  John  Walsh  ia 
the  royal  navy  ^res$u/d>  to  wit,  at  Westminster  aforsr 
*aid>  in  the  county  afojeaaid,  and  being  w  employed* 
they  the  said  JL  T.  *nd  J.  T.  did  afterwards  and 
before  tbe  committing  of  4he  offence,  herein  after 
next  mentioned,  to  wit,  on   the   145th  day  qf  Jpril, 
in   the  saicj   year  of  Our  Lord  1804,  receive  for  the 
said  John  Walsh,  upob  account  of  hia  services  in 
the  royal  navy  as  aforesaid,  a  large  sum  of  money, 
to  wit,  l$£l.  IBs.  Id.  of  lawful  money  of  Great  Bri- 
tain, to  wit,  at  Westminster  aforesaid,   in  the  county 
aforesaid  ;  yet  the  said  Richard  Toutmin  and  Abraham 
Toufmin,  not  regarding  their  duty  in  that  behalf,  nor 
the  statute  in  such  case  made  and  provided,  nor  fear* 
ing  the  penalties  therein  contained,  after  the  receival 
of  the  said  sum  of  money,  to  wit,  on  the   19th  day  of 
If  ay,  in  the  year  of  our  Lord,  1804,  at  Westminster 
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fcfttesaid,  »  the  county  aforesaid*  did    dematad  for       itos. 
Meerving  thereof  and  for  paying  the  same  to  the  said      ^r— » 
JMir  Walsh,  the  person  by  whonft  the  said  Richard       ^JJ? 
J&nflnm    and  Abraham  Touhnin-  were  employed  as  JJ  jJJJjj^ 
aforesaid,    or   according  to  his    direction,    and  for 
their  trouble  and  attendance,  an  allowance  or  Valuable?    - 
consideration,  exceeding  in  the  whole  the  sum  of  6d* 
rn  the  pound  for  the  monies*  so  received,  that  is  Co  say 
itie  soar  of  13l.  14s.  6d.  of  lawful  money  of  Great 
Britain,  contrary  to  the  form  ef  the  statutes*  hr  such 
ease    made  and  provided,  by  reason  whereof  and 
by  force  of  the  said  statute  the  said  Rkkard  Toul- 
min and  Abraham  Toulmin  forfeited    for  their  said! 
last  mentioned  offence,   the    sam    of  50l.  and  by 
reason*  of  the  premises,  and  by  force  of  the  snfcP 
itatufte,  an   action  hath  accrued  to  the  said   HUckart 
Walsh,  to  demand  and  have  of  the  said  Richard  Tout* 
mm,  and  Abraham  Touhnin,  the  som  of  501.  further 
parcel  of  the  said  sum  of  money  above  demanded.'  And 
the  said  Richard  Walsh  further  smith,  that  before  and 
at  the  time  of  the  committing  of  the  offence  herein* 
after  next  mentioned,  the  said  Richard  Toulmin  and 
Abraham  Toulmin  had  been,  and  then  were  employed 
by  one  John  Walsh,  then  being  an  officer  in  the  roy^l 
navy,  that  is  to  say  a  lieutenant  m  a  certain  gun  bri£ 
in  the  navy  of  our  lord*  the  sow  hing,  called  the 
Wtktr,  in  the  receiving  certain  othef  Wages,  prise 
money,  and  other  monies  due  to  the  said  John  Walsh, 
upon  account  of  the  service  of  the  sard  John  Walsh* 
in  the  royaf  navy  aforesaid ;  and  being  so  employed, 
they  the  said  Richard  Toulmin  and  Abraham  Tout* 
mtn  did  afterwards  and  before'  the  committing  the 
offence  hereinafter  next  mentioned,   to  wit,  on  thei 
18tbday  of  April,  in  the  year  of  our  Lord  1S04,  rev 
ceive  for  the  said  John    Walsh,  upon  account  of  bir 
services  in  the  royal  navy  as  aforesaid,  a' large  sum  of 
money  to  wit  l$H.  18s.  Id.  of  lawful  money  of  Great 

Vo.$\.  4  H 
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**>5.  Britain,  to  wit,  at  Westminster  aforesaid,  in  the  count? 
^~  aforesaid :  yet  the  said  Richard  Toulmin  and  Abraham 
Versus  Toulmin,  not  regarding  their  duty  in  that  behalf,  nor 
aift  LiotUer.  ^e  statute  in  *och  case  made  and  provided,  nor  fearing 
the  penalties  therein  qontaiped,  after  the  receipt  of  the 
said  sum  of  money,  to  wit,  on  the  19th  of  May,  in  the 
year  of  our  Lord,  1804,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  did  retain,  for  receiving  thereof,  and 
for  paying  the  same  to  the  said  John  Walsh,  the  person 
by  whom  the  said  Richard  Toulmin  and  Abraham  Toul- 
wiin  were  employed  as  aforesaid,  or  according  to  .his 
direction,  and  for  their  trouble  and  attendance,  an  al- 
lowance or .  valuable  consideration  exceeding  in  the 
whole  the  sum  of  6d.  in  the  pound,  for  the  monies  so  paid, 
that  is  to  say,  the  sum  of  J  Si.  4s.  6s.  of  lawful  money 
of  Great  Britain,  contrary  to  the  form  of  the  statole  ia 
&uch  case  made  and  provided,  by  reason  whereof,  and 
by  force  of  the  said  statute,  the  said  Richard  Tov&asa 
Md/Jbraham  Toulmin  forfeited  for  their  said  offence 
the  sum  of  oOl.and  by  reason  of  the  premises  and  by 
force  of  the  said  statute  an  action  hath  accrued  to  the 
etoid  Richard  Walsh  to  demand,  and  have  of  the  said 
liichardToulmin  and  Abraham  Toulmin  the  sum  of  50i. 
Residue  of  the  said  sum  of  money  above  demanded.** 
Prior  to  the  defendants  becoming  agents  to  JJeutenmnt 
Walsh  t  Mr.  James  Inglis  Larnon  was  his  Navy  agent 
for  the  said  Gun  Brig,  from  the  year  1796  to  the  15th 
July,  1801,  during  which  time  Lieutenant  Waltk 
drew  several  bills  on  account  of  pay  and  wages 
thereof,  which  to  the  amount  of  8£l.  13s*  were  re- 
qiitted  to  Mr.  Lawson,  not  as  agent, but  as  negotiable 
securities  in  the  ordinary  course  of  business,  and  be 
paid  and  charged  commission  on  them.  The  26th  As- 
vcmber9\S03,  the  defendants  were  appointed,  by  lieute- 
nant Walsh,  his  agents,  by  power  of  attorney ;  and  in 
February,  1804,  made  out  and  delivered  to  him  the 
fpllowjng  account,  and  paid  him  the  balance  of  138L 
17s.  6d.  viz- 
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ivar,  20,  I803.~-To  power  of  attorney,        -  o  .  17    0    ~ » "*^»  * 

l£^To  making  out  account  per  Peker,  with         ••     J        T«tw«T 

StaiOpSy  -  -  *         &    <&.X>       TotTLMfw 

27.— To  paid  Mr.  Zra«m>  balance  of  bis  .-.        .        "*  A**iR^ 

account,  -  -  20    7    4 

31. — To  postage,  -  •  o    0    7 

To  balance  due  to  Lieut.  Walsh,  and 

paid  to  you  Utb  Feb.  1804,  138  17     6 


l6S    7 

5 

150    0 
3     15 

0 
0 

Dec.  2,  1803.— By  Balance,  bill,  Pcltcr, 
Commission,  -  - 

146     5     0 
i     21; — By  poundage  of  slops  of  do.  £27  16    2 
Debt,  61.  6s.  3d.— Fee,  U.  13s.  6d.-^- 

Commission,  14s.  -  8  13    9 

-19    2    5 

165  7  5 
And  in  Afoy,  1804,  the  defendants  made  out  and  deli- 
vered the  following  account  to  Lieutenant  Tfalsh,  an4 
paid  him  the  balance. 

1804.— To  fees  passing  account,  Peltcr,  £ll  O  6 
24tb  May%   1801.— To  trouble  to 

ditto,                -                  -                 15  15  Q 

May  19.— To  paid  you,          -                95  18  6 
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April  18, — By  pay  and  servants  per  Tetter \  lith 

Sept.  1796  -  -  528  10    9 

May  24,  180  . 

Drawn,  jf  392  12     3 

Commission,  13    4    6 


405  16    9 
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Tbe^um  of  S92L  12s.  3d.  above  mentioned,  was  all 
drawn  before  the  eMoatiwof  the  power  of  Jttonqr 
to  the  drftpdw**  %tme\yt  fcetwaen  the  yeot  *?•$,  and 
jltmSL  ***rfJfo^l8W,andHicludesUiettl.  ISs.  reeeircd 
^  by  Mr.  Lamatu    Th*  *torie  wfafcfcthe  4*fi*da*b 

Vecfcivfcfi  was   1*351.  18s;  Id.,  whieti  they  received  the 
$4&  of  May,  1304,  under  the  power  tstf  attorney 

Stacy  the  statute  85  Geo.  IJ£/.  -c  94.  a  lieutenant  b 
^nfi^lpH  ttt  draw  every  three  months,  and  the  agent  only 
Tectivts  the  balance,  which  may  remain  due  aftet 
itetfuciing  the  drafts,  and  which  the  lien  tenant  has  it 
in  his  power  to  reduce  to  a  snm  of  little  mote  than 
lOl.  This  Account  is  made  out  by  the  clerks  in  the  par 
office,  Md  not  by  the  agent,  butii  is  the  business  of 
the  agent  to  <e«  amice  sach  account,  Ifrvee  *(mt  it  cor- 
responds with  the  drafts  piiodoeed  *y  the  dei*,  ^d ** 
the  balance  is  rightly  struck ;  and  th$  dejrn$ahi$&id  so 
in  the  present  occasion,  and  also  passed  all  LiaUami 
jffohPg  accounts,  for  the  whole  period  in  which  the  paj 
of  5281.  10s,  4d.  accrued.  And  it  has  been  the  gene- 
ral practice  with  navy  agents,  to  charge  commission  on 
the  whole  of  the  amount,  and  not  on  the  balance  which 
may  remain  to  be  received,  after  deducting  the  soms 
drawn  for.  This  commander  of  a  gun  brig  acts  abo 
*8  purser,  and  as  such  has  accounts  to  mate  up  and 
pass,  and  when  passed,  he  is  not.  unfre<jueo|ly  found 
deficient  in  these  accounts,  and  in  debt  tp  government ; 
in  which  case  the  balance  of  his  pay  is  stppped,  and 
there  is  nothing  for  the  agent  to  receive.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  ibe  dJrfwr- 
ffo/rfs  have  incurred  the  penalty  of  501.  by  tetmg  or 
demanding  the  money  above  mentioned. 

Wigley,  for  the  pfaintiff.   «  This  case  falls  rfirectly 

within  the  words  and  meamng  of  the  act  31  Geo.  II. 

c.  10.  §  30,  which  enacas/'  thai  uo  person  whatsoer«r, 

#    who  shall  be  employed  in  the  receiving  of  any  w#§e*, 
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MJ>  frine-money,  or  any  other  monies,  due  or  be*  %t*y 
coming  due  for  or  opon  account  df  the  service  of  any 
ofioar,  seamao,  or  other  person  in  the  royal  navy., 
shall  be  entitled  to  take  or  retain  more  than  6d.  in  the  ?»**"** 
found  for  or  apoa  account  of  receiving  thereof,  and  for 
f*yii^t  tfce  same  to  the  person  or  persons  hy  whom  he  or 
they  sbaU  be  employed,or  according  tothedirectionant 
appointment  of  such  person  or  persons,  and  for  his  and 
their  trouble  and  attendance  in  relation  thereto.  And 
if  afty  person  or  persons  so  employed  shall  directly  or 
indirectly  demand,  take,  or  retain,  any  allowance,,  gra- 
tuity, reward,  or  valuable  consideration  exceeding  in 
the  wliole,  the  sum  of  6d.  in  the  pound  for  the  monies 
so  received  as  aforesaid,  every  such  person,  shall,  for 
every  such  offence,  forfeit  the  sum  of  501.  to  be  reco- 
vered with  full  costs  of  suit,  Stc*  Even  if  the  money 
flrawn  by  the  plaintffi  himself  is  to  be  charged  with 
6d.in  the  pound  lo  an  agent, the  former  agent,  and  not 
the  defendants,  is  entitled  to  it ;  for  the  person-  who  is 
entitled  to  the  commission  is  the  agent  appointed  dur- 
ing the  time  for  which  the  pay  is  received,  and  not  he 
who  goes  to  the  navy  office  to  make  up  the  accounts* 
It  is  however  to  be  said  that  the  55  Geo.  111.  c*  94, has 
repealed  this  act,  because  the  lieutenant  is  thereby 
enabled  to  draw  every  three  months,  and  therefore  there 
may  be  nothing  for  the  agent  to  receive;  and  because  as 
the  lieutenant  of  a  gun  brig  acts  as  purser,  he  may  in  some 
cases  overdraw  the  account  and  be  in  debt.  By 
$.  15,  the  bill*  which  are  drawn  are  to  be  examined  by 
commissioners  of  the  navy.  By  9.  17,  an  account, 
current  is  opened  in  the  pavy  office,  with  every  officer, 
and  therefore  the  agent  could  only  have  to  copy  this 
account;  but  for  this  account,  by  *.  28,  no  deduction 
is  to  be  UMide  either  on  account  of  usage  or  otherwise." 
Li  JJlanc,  J.    "  That  is  only  at  the  navy  office/' 

Wigle^.    u  The  navy  agent  is  merely  the  private 
frgent  of  the  pferly,  and  the  statute  has  limited  what  his 
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18ft*.       <fre  shall  be.    The  lieutenant  bad  drawn  S£9l.  1£»-  3d. 

'       himself,  and  the  legislature  did  not  intend  that  the  6d 

vrrMtt1      'n  'he  P°unc*  should  be  charged  on  the  total  of  the 

Towlmtw     credit  side  of  the  account,  but  on  the  money  actually 

received.  The  defendants  have  charged  on  500l.  which 

is  far  more  than  they  have  received,  and  therefore  thej 

have  incurred  the  penalty." 

Lawes,  contra.  "  If  the  agents,  the  defendants, 
have  transgressed  the  letter  of  the  act,  they  hayedoae 
it  through  inadvertence,  and  have  not,  therefore,  beea 
guilty  of  the  offence  stated  upon  this  record.  But  this 
clause  of  the  statute  is  not  applicable  to  the  present 
case.  The  act,  as  appears  from  the  preamble,  and  the 
title,  and  from  several  clauses  in  the  body  of  it  is  appli- 
cable only  to  the  case  of  persons  receiving  the  wages  of 
seamen  and  inferior  officers.  The  title  mentions  only  the 
protection  of  seamen.  The  preamble  recites  the  necessity 
of  establishing  a  regular  method  for  the  payment  of 
wages  to  inferior  officers  and  seamen." 

Lawrence,  J.  u  The  title  of  the  act  makes  w 
distinction  between  officers  and  seamen." 

Lawes.  cr  The  4th  section,  which  is  expressly  ap- 
plicable to  officers,  contains  the  words  ff»y  inferior  offi- 
cer. In  every  clause,  the  words  are '  inferior  officers  and 
seamen  ;'  in  no  one  clause  is  the  word  commissioned 
officer.  In  the  6th  section,  which  provides  for  the  pay- 
ment of  wages,  a  commissioned  officer  is  not  included 
in  the  term  officer  there  used,  for  he  is  not  upon  the 
ships' books;  but  such  persons  only  are  the  ohjects  of 
that  clause;  and  that  is  the  only  clause  in  which  they 
can  he  included." 

Le  Blanc,  J.     "  The  24th   section  introduces  a 
new   subject  into  the  act,  namely,  the  penalty  upon 
i       forging  powers,  wills,  and  receipts  of  surh  officers  and 
seamen  :  this  must  apply  to  superior  officers.0 
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Lawks.  u  The  question  will  then  be,  not  so  much  teai, 
whether  the  defendants  are  entitled  to  retain  the  6d.  Wa19- 
in  the  pound  upon  the  whole  sum,  as  whether  they  <*"«* 
have  been  guilty  of  an  offence  under  all  the  circum-  and°Am*h«r. 
stances.  The  legislature  did  not  mean  to  put  the 
superior  officers  upon  the  same  level  with  the  com- 
mon men.  The  latter  it  knew  to  be  characteristically 
improvident,  and  subject  to  be  deceived  ;  but  the 
former,  from  education  and  their  situation  in  life, 
could  want  no  protection.  The  35  Geo.  III.  c. 
94,  must  be  considered  as  having  repealed  this 
part  of  the  act.  There  is  nothing  in  this  act  to 
diminish  either  the  trouble  or  the  responsibility  of 
the  agent  ;  except  merely  as  to  the  receiving  of 
the  money  ;  for  he  is  still  bound  to  check  the  accounts. 
The  words  other  persons  might  have  been  used  in  the 
Btatutetoincludelandsmen  doing  duty  on  board  a  ship, 
as  opposed  to  seamen.  Though  the  agents  have- 
in  this  case  charged  6d.  in  the  pound,  they  did  not 
conceive  that  the  act  applied  to  su  perior  officers ;  nor  can 
it  be  said  that  they  have  violated  even  the  words  of 
the  statute ;  for  they  have  charged  .not  more  than  6d. 
in  the  pound,  although  through  mistake  th£y  have 
charged  it  upon  5001.  instead  of  the  less  sum.  It  is 
like  the  case  of  101.  per  cent,  being  taken  by  mistake, 
and  though  they  may  be  liable  to  refund  to  the  plain- 
tiff* in  an  action  for  money  had  and  received,  yet  they 
are  not  subject  to  penalties  in  this  action." 

♦  Lord  Ei.tENBonouGH,  C.  J.  ."  In  this  statute' 
there  are  the  words  retain  as  well  as  demand  and  take 
The  agents  have  to  deal  with  the  most  negligent  men  in 
the  world,  ns  to  all  affairs  relative  to  money  transac- 
tions; the  law  therefore  puts  the  agents  particularly 
upon  their  guard,  and  we  could  never  enforce  it,  if  it  » 

were  required  there  should  be  an  actnul  claim.  The 
legislature  stjsthe.<emen  must  be  guarded  by  every  po*» 
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ito*.  stblepreeaittsQn,  aad  tke  men  whet  act  Jbx  them  most  be 
punished,  if  Ibey  receive  more  then  &L  in  the  pound; 
If  therefore*  the  sum  which  they  have  charged  and  re* 
mdj^th  ctivediexceeds.  6cL  in  the  pound,  upon  the  $001  which 
they  have  received,  they  must  be  subject  to  the  penalty 
for  the  501.  In  the  case  of  usury  the  issae  is  upon  the 
corrupt  agreement.  The  only,  dtftcuby  1  have  had  in 
the  case  has.  been  whether  tlie  act  applies  only  toiafe- 
ciorofficers;  but  the  word  o$«ra  must,  hyrefctfenqe,  have 
eJarger  sense  than  the  v/ozis  petty  officer*;  and  if  it  is  so 
to  be  understood  id  &  larger  sense,  it  means  officers  in 
general  and  the  question  is  only,  whether  in  this  case  the 
defendant*  have  charged  more  than  Cd.  in  the  pond 
upon  the  sum  received  by  them,  in  which  no  account 
can  be  taken  of  the  money  antecedently  received  by  the 
plaintiff,  or  his  former  agents.  It  is  said  this  cots 
down  the  compensation  for  their  trouble  to  tittle  or 
nothing;  in  that  case,  they  may  renounce  the  office.. 
But  if  they,  take  upon  themselves  to  perform  the  duty  of 
agents,  the  legislature  says  that  these  improvident  and 
careless  men  shall  be  protected.  Whether  by  negli- 
gence or  otherwise,  the  defendant*  have  forfeited  the 
penalty/ 

Grose,  J.  "  Whether  inadvertently  or  net  the 
defendants  have  received,  more  than  6d.  in  the  pound : 
and  I  am  not  for  narrowing  the  effect  of  the  statute." 

Lawrence,  J.  "  If  this  plaintiff  is  not  an  office-* 
under  the  31st  Geo.  II.  c.  10.  s.  30,  he  must  be  exclud- 
ed from  the  protection  of  the  24th  section.  I.  must 
conclude,  therefore,  that  the  legislature  meant  lieu- 
tenants to  be  included,  unless  where  it  has  expressly 
excluded  them.  Then  the  question  comes  to  this,whether 
the  defendants  have  received  above  6d.  in  the  pound  i 
The  sum  received  by  them  was  135J.  18s.  and  they 
say,  they  are  entitled  to  receive  6d  in  the  pound  for 
all  thp  sums  of  money  due  for  several  years  to  him  as 
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lieutenant  of  this   gun-brig,  and  before  their  agency        jros. 
began,  to  the  amount  of  5001.     This  is  certaiuly  tak- 
ing more  than  6d.  in  the  pound  upon  the  money  which 
they  have  received."  Toy,  «1M' 

*  and  Another. 

Le  Blanc,  J.  "  It  would  be  an  extraordinary  con- 
struction to  say,  that  the  plaintiff  is  not  comprised  in 
this  clause  merely  on  account  of  the  words  in  the  pream- 
ble. I  should  hold  that  he  must  be  included  in  the  24th, 
section,  which  provides  against  the  personating  ofsucb 
officers  and  seamen,  which  by  reference  must  make  the 
former  words  include  all  officers.  Then  have  they 
incurred  the  penalty.  They  have  charged  for  receiv- 
ing 5001.  but. they  have  received  the  6d.  ;p  the  pound, 
for  the  receiving  of  1351.  18s.  although  they  have 
calculated  it  on  5281.  which  in  fact  they  did  not  either 
receive  or  pay.  They  have  besides  charged  on  one  side 
6f  the  account  16).  15s.  for  their  trouble  in  examin- 
ing and  settling  the  accounts,  besides  the  111.  Os.  6d. 
for  the  fees  thereupon." 

PoSTEAtO  the  PLAINTIFF. 

The  King  against  Wiseman,  ex  parte  Newton, 
June  0.5th. 

On  a  motion  for  a  habeas  corpus  to  a  private  person,  6n  the 
application  of  a  husband,  to  bring  up  the  body  of  his  wife,  the 
affidavit  must  state  that  she  is  detained  against  her  will, 

CCARLETT  moved  for  a  habeas  corpus  to   a  Mr.        U«i«  * 
Wiseman,  a  clergyman  at  liumford  in    Hsscr,  to    ^,,F**S' 
bring  up  the  body  of  one  Mrs.  'Newton,  who  had  lately,      Niwion. 
in  this  court,  exhibited  articles  of  the    peace  against 
her  husband.     And   it  was  now    stated   that   it   was 
through  the  interference  of  Mr.  IViscuian  that  she  kept 
from  her  husband. 

Le  Blanc,  J.   to  Scarlett  :     "  Does  your  affidavit 
slate  that  she  is  kept  against  her  will:" 
NO.  35.  4  l 
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ei  parte 

KjtwTOir. 


***',  Scahlbtt.  u  The  husband  says  he  verily  befiefn 

th©  Kiiro  that  if  he  had  an  opportunity  of  conversing  with  bcr, 
he  might  induce  her  to  return  home.  He  demanded 
that  he  should  have  access  to  her,  but  was  told  that 
be  should  not  be  permitted  to  see  her.'9 

Lord  El  le* borough,  C  J.  "  It  doe*  not  appear 
that  she  is  under  any  restraint  Yon  do  not  state  that  tbc 
jefasal  to  admit  the  husband  to  the  house  of  Wham 
was  not  upon  her  own  suggestion.  Supppose  she  was 
brought  into  court,  we  should  let  her  go  at  large.  Un- 
less it  is  suggested  that  there  is  a  restraint  upon  her,  we 
cannot  issue  the  writ.  If  he  seduced  her  from  her 
husband,  you  may  have  your  action." 

Rule  to  sh£w  cause  refused. 


Dait«i» 
venut 
Smith. 


Dalton  against  Smith.— June  21s/- 

A  count  that  the  defendant,  in  consideration  that  the 

had  sold  and  delivered  divert  goods,  undertook  to  pay  quia- 
turn  valebant,  upon  demand,  with  an  averment  that  the  aw 
goods  vert  worth  20f.  whereby  an  action  hath  accrued  to  tk 
plaintiff,  is  not  a  good  count  in  debt,  and  cannot  bejoi* 
eiin  a  declaration  with  counts  in  debt. 

'IT HE  plaintiff  declared  in  debt  for  goods  sold  sod 
delivered,  with  a  count  as  follows :  "  And  where** 
also  the  said  defendant,  afterwards,  to  wit,  on,  &c.  at,&c. 
in  consideration  that  the  said  plaintiff 'had  before  that 
time,  at  the  lijte  special  instance  and  request  of  the 
said  defendant,  sold  and  delivered  divers  otber  goods, 
wares,  and  merchandize  of  him  the  said  plaintiff  to 
the  said  defendant,  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  to  pay  to  him 
so  much  money  as  the  said  last  mentioned  goods, 
wares,  and  merchandizes  were,  at  the  time  of  the  sale 
and  delivery  thereof,  reasonably  njrorth,  whenever  afa r- 
jyards  he  the  sajd  defenda nt  should  be  thereunto  na? 
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sonably  requested ;  and  the  said  plaintiff  mm,  that  the 
laid  goods,  wares,  and  merchandises  were  at  the  time 
of  the  sale  and  delivery  thereof,  reasonably  worth 
other  £01.  of,  &c.  to  wit,  at,  &c ;  whereof  the  said  defen- 
dant, afterwards,  to  wit,  on,  &c.  had  notice;  whereby  wx 
action  hath  accrued  to  the  said  plaintiff,  to  have  of  and 
from  the  said  defendant  the  said  last  mentioned  sum  of 
money,  other  parcel  of  the  said  sum  of  1001.  above  de- 
manded." There  was  a  like  count  upon  a  quantum  me-> 
rmt,  laid  with  an  assumpsit,  for  work  and  labour.  The  ife- 
fendant  demurred  specially  for  the  misjoinder,  and  there 
was  a  joinder  in  demurrer. 

Comyxs,  for  the  defendant,  was  stopped  by  the 
court,  after  having  cited  Rast  all's  Entries,  fo.  201,  tit. 
Debt  upon  tales;  et  ibid.  fol.  176,  debt  for  meat  and 
drink,  in  order  to  shew  that  this  was  unlike  the  usual 
form  of  a  count  in  debt.  He  also  referred  to  Faux  v. 
tyainwaring* 

£s?ii*assk,  con/rd,  cited  Comyn's  Digest,  title,  Debt, 
A.  (fi)  ;    and  Samuel  v.  ludin,  New  Reports,  43. 

Lord  Ellen  borough,  C.  J.  "  Here  are  no  word* 
of  debt  in  this  declaration,  it  cannot  be  good  unless 
every  bad  count  in  assumpsit  is  to  be  considered  as  a* 
good  count  in  debt." 

Lawrknci,  J.  «  This  is  a  count  in  assumfiity 
without  alleging  a  breach." 

EmNASSKtheu  craved  leave  to  amend  by  striking; 
ontthe  counts  in  assumpsit ;  whioh  was  granted. 

The  Kino  against  Binse*.— Jim*  19th  and  ted. 
Where  an  indictment  has  been  removed  by  certiorari,  and  the' 
defendant  moves  t o  withdraw  his  plea  if  not  guilty ,  and  to 
demur,  the  costs  follow  tht  judgment,  as  upon  a  conviction* 

11  "l"|      ■  1    ■    •  HI  1  II     I      n,„ 

•  Fortescue,  J  97. 
4l  * 
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1805-  and  the, motion  will,  be  granted  without' terms  «J.to  toti*. 

Semble,  obtaining  a  bUL  of  exchange,  by  false  prelum  it 
not  obtaining  money,  goods,  <$*•   under  the  statute  sguut 
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'T'HE  defendant  was  indicted  "  for  that  he  on  the  Qth 
of  jfugust,  1802,  at,  &c.  in  the  North'  Riiin* of 
Yorkshire,  was  employed  by  one  R.  L.  as  agent  of 
and  for  him  the  said  It.  L.  to  contract  for  and  agree 
on  behalf  of  Kim  the  said  R.  L.  with  one  JohnBunter 
for  the  purchase  of  a  dwelling-house  and  shop  of  or 
belonging  to  him  the  said  J'.  H.  Sec.  situate  aud  being 
in  the  township  of,  &c;  and  that  afterwards,  to  wit.. on, 
&c.  at,  Sec.  the  said  defendant  contracted  and  agreed 
with  the  said  J.  H.  for  the  said  dwelling-house  and 
shop,  Sec.  at  or  for  the  price  or  sum  of  4/1.  of,  ic; 
and  that  the  said  defendant  being  a  person  of  evil 
name,  Sic.  and  falsely  contriving  unjustly  to  cheat 
the  said  R.  L.  and  fraudulently  to  obtain  ffom  him  a 
greater  price  or  sum  than 'lie  the  said  defendant^ 
contracted  and  agreed  to  pay  to  the  said  J.  H.  forth* 
said  dwelling-house  and  shop  with  the  appurtenances, 
afterwards,  to  wit,  on,  &c.  at,  &c.  with  force  and  arms 
falsely,  tVaudulently,and  deceitfully  did  obtain  from  him 
the  said  K.  L.  one  bill  of  exchange  of  the  value  o! 
1  l'2l.  of,  &c.  then  and  there  drawn  by  him  the  said  R. 
L.  upon  Messrs.  B.  S.  and  L.  bankers,  in  London,^ 
payable  to  him  the  said  defendant  or  order,  and  which 
said  biH  of  exchange  is  in  the  words  and  figures  fol- 
lowing, &c.  [here  the  bill  was  set  out]  and  which 
said  bill  of  exchange  was  duly  honoured  and  paid  to 
the  order  of  him  the  said  defendant  accordingly,  by 
then  and.,  there  falsely  and  fraudulently  pretending 
that  over  and  above  the  sum  of  56l.  of  like  money, 
which  he  the  said  R.  L.  then  and  there  owed  to  the 
said  defendant,  on  other  accounts  and  considerations  i>< 
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the  said  defendant  had  then  and  there  contracted'  and        i*H« 
agreed  to  pay  to  the  said  J.  H.  for  the  said  dwelling-       , 
hoosetnd  shop  with  the  appurtenances,  the  sum  of  57\.       versus 
of  like  lawful  money ;  whereas,  in  truth,  he  the  said  dt- 
fwlant  then  and  there  had  not  contracted  and  agreed 
to  pay  to  the  said  J.  H.  for  the  said  dwelling  house  and 
shop  the  sum  of  571.  but,  on  the  contrary,   had  con-  . 
tracted  to  pay  for  the  same  the  sum  of  471.  of,  &c:  and 
so  the  jurors  aforesaid  present  that  the  said  defendant 
did  at  the  time  and  place   aforesaid,  and  in   manner 
aforesaid,  cheat  and  defraud  the  said  R.  L.  to  the  great 
deceit  and  damage  of  the  said  R.  L.  8cc. 

An  objection  was  taken,  that  this  indictment  did  not 
state  any  offence  of  a  public  nature,  or  a  deceit 
effected  by  a  false  token,  but  a  breach  of  a  private 
contract  only. 

Walton,  therefore,  in  the  last  term,  moved  that  the 
defendant  might  be  at  liberty  to  withdraw  his  plea  of 
not  guilty,  and  demur  to  the  indictment ;  which  being 
granted,  and  the  demurrer  now  coming  on  to  be 
argued, 

Lord  Ellenborougii,  C.  J.  said  to  the  counsel 
for  the  crown,  "  This  is  an  offence  against  the  sta- 
tute, and  it  is  not  alleged  contra  formam  statuti :  how 
ran  you  get  over  that  objection,  even  if  there  were 
no  other  difficulty  in  your  case  r" 

Rajne  acknowledged  that  he  was  afraid  it  was  only 
the  subject  of  an  action  for  a  deceit,  lie  added  that 
there  was  some  difficulty,  in  the  country,  as  to  indict- 
ing the  defendant  upon  the  statute  ;  because  he  had 
received,  not  actually  goods,  wares,  "unci  merchandizes, 
but  merely  a  bill  of  exchange,  and  it  was  doubted  whe- 
ther that  was  within  the  statute. 

Judgment  for  tl>e  defendant 
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ito*.  On  the  motion,  as  stated  above,  and  which  wasip 

gued  on  Wednesday  the  19th  of  June, 

Topping,  for  the  crown,  contended  that,  as  the  in- 
dictment had  been  removed,  by  certiorari,  to  the  assizes, 
without  notice  to  the  prosecutors,  and  although  notice 
of  trial  had  been  given  and  a  special  jury  been  struck 
by  the  dffendant,  yet  the  trial  had  been  put  off,  this 
rule  ought  not  to  be  made  absolute  unless  the  defen- 
dant paid  the  costs  of  going  down  to  trial. 

Park,  for  the  defendant,  said,  that  ft  was  not 
through  the  default  of  the  defendant  that  the  thai 
was  put  off ;  and  as  a  recognizance  was  entered  into 
to  pay  costs  to  the  amount  of  40l.,  and  the  defendant, 
if  convicted,  would  be  subject  to  the  whole  of  the 
costs,  there  could  be  no  ground  for  demanding  these 
terms. 

The  court  held  that  the  parties  would  be  in  the 
same  situation  upon  the  judgment  on  the  demurrer,  a* 
Upon  the  conviction,  if  it  were  against  the  defendant; 
and  therefore,  without  imposing  terms,  made  the 

Rule  absolute. 

Clark  against  Gsat  *  Juhf  1st. 
Marsden  against  Gray. 

In  assumpsit,  in  the  common  form,  against  a  common  comer 
for  not  delivering  a  box  delivered  to  kirn  to  be  carried  safety^ 
the  plaintiff,  jf  the  defendant  proves  a  notice  not  to  be  *c- 

*  This  case  was  argued  in  Trinity  Term  1802  by  the  pre- 
sent Solicitor-general  for  the  plaint  iff f  and  by  Hoirogd  for 
the  defendant.  Izett  v.  Mountain  was  then  decided,  and  it 
stood  over,  and  was  ordered  to  be  rc-argued  this  term,  on 
■account  of  tht  absence  of  Mr.  J.  Gross,  at  the  former  arg*» 
mint. 
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vountabts  far  more  than  5i  unless  the  goods  are  entered  ec*       18<>5 
cording  to  their  value,  may  recover  the  said  SL  ;  although 
th  declaration  contains  no  special  count  in  assumpsit,  upon 
the  notice  f  or  SL 

fHE  declaration  in  this  case,  id  Trinity  Term,  41 
G.I  I  Liu  the  usual  form,  stated,  that  "  before  and 
at  the  time  of  making  the  promise  and  undertaking  of 
the  defendants  hereafter  next  mentioned,  and  after- 
wards, they  the  said  defendants  were  the  owners  and 
proprietors  of  a  certain  stage-coach  called  the  True 
Briton,  for  the  carriage  and  conveyance  of  passengers 
and  their  reasonable  luggage  for  hire,  from  the  city  of 
London  by  and  through  a  certain  place  called  Market 
Harhorough  ift  the  county  of  Leicester;  and  the  defen- 
dant* being  such  owners  and  proprietors  of  the  said 
coach  as  aforesaid,  heretofore,  to  wit,  on  the  19th  Fe- 
bruary, 180),  at  London,  to  wit,  in  the  parish  of  St. 
Mary  le  Bow,  in  the  ward  of  Cheap,  in  consideration 
that  the  plaintiff,  at  the  special  instance  and  request  of 
the  defendant,  had  then  and  there  caused  a  place  to  be 
taken  in  the  said  coach  of  them  the  said  defendants,  for 
Elizabeth  the  wife  of  the  plaintiff,  as  an  inside  passen- 
ger in  the  said  coach,  from  the  city  of  London  aforesaid, 
to  Market  Harborough  aforesaid,  for  the  2 1  st  otFebruary 
in  the  year  aforesaid,  and  had  then  and  there,  to  wit,  on 
the  said  1 9th  February,  in  the  year  aforesaid,  at  London, 
&c.  caused  to  be  paid  to  the  defendants,  a  certain  sun 
of  money,  to  wit,  the  sum  of  I /.I  ls.6rf.  of  lawful  money 
of  Great  Britain  for  the  fare  of  the  said  Elizabeth,  a* 
such  inside  passenger,  and  had  also  then  and  there  caused 
to  be  delivered  to  the  defendants^  so  being  such  owners 
and  proprietors  of  the  said  coach  as  aforesaid,  a  certain 
box,  containing  therein  divers  goods  and  chattels,  to  wit, 
ten  muslin  gowns,  8cc.  of  him  the  said  plaintiff,  of  a 
large  value,  to  wit,  the  value  of  40/.  of  like  lawful  money 
*s  and  for  the  reasonable  luggage  of  the  said  Elizabeth  a* 
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1R05.  suc]]  inside  passenger  as  aforesaid,  and  to  be  safely  asd 
Ci.***        securely  carried  and  conveyed  by  them  the  said  defeu- 

rtrsvw  dants,  by  their  said  coach,  from  the  city  of  Londva 
aforesaid,  to  Market  Har borough  aforesaid,  and  there, 
to  wit,  at  Market  Hqrborough  aforesaid,  to  be  safelj 
and  securely  delivered  for  the  said  Elizabeth,  tbey  the 
said  <fr/cn</<r»rf  undertook,  and  then  and  there  faithfully 
promised  the  plaintiff  safely  and  securely  to  cam  aod 
convey  the  said  Elizabeth  as  such  inside  passenger,  and 
the  said  box  and  its  contents  aforesaid,  by  their  said 
coach  on  the  said  21st  February  in  the  year  aforesaid, 
from  the  cily  of  London  aforesaid,  to  Market  H*rb*- 
rough  aforesaid,  and  there,  to  wit,  at  Market  Harbo- 
tough  aforeaaid,  safely  and  securely  to  deliver  the  said 
box  and  its  contents  aforesaid  for  the  said  Elizabflk: 
and  the  plaintiff  in  fact  further  saith,  that  although 
the  defendants  afterwards,  to  wit,  on  the  same;  day  and 
year  last  aforesaid,  at  London,  &c.  took  and  received 
the  said  Eliz.  into  the  said  c<jacl>,tobe  carried  and  cuo- 
veyed  therein  as  such  inside  passenger  as  aforesaid,  acd 
although  the  said  box  and  its  contents  aforesaid  were 
then  and  there  reasonable  luggage  for  the  said  Etizc- 
btth  as  such  inside  passcuger  in  and  by  the  said  coach, 
and  the  defendants  then  and  there  had  and  receiud 
the  same  as  such  reasonable  luggage  aforesaid,  yettite 
delendants  not  further  regarding  the  said  promise  aod 
undertaking  so  by  them  made  in  manner  and  form 
aforesaid,  but  contriving  and  fraudulently  intend- 
iug,  &c."  did  not  &c.  assigning  a  breach  in  the  not 
safely  and  securely  carrying  the  said  box,  so  that 
the  same  was  wholly  lost. 

The  cause  was  tried  at  Guildhall,    London,    before 

Lord    Ellen  noRoroH,   C.  J.    when    it    was    proved, 

,         that   tlie  plaintiff's  wife   going  as  passenger    in    the 

dijiwiaut's    coach,    went    in     the   evening   with    the 

bux,  which  was  marked  with  the  woid  passenger,  and 
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took  her  place,  and  delivered  the  box  at  the  office.***'  **&• 
On  the  part  of  the  defendants,  the  lots  of  the  box  J^[ 
was  admitted ;  but  it  was  proved  that  the  box  was  ter$*$ 
not  booked  ;  and  a  board  was  produced  which  was 
hung  up  in  the  office  containing  the  following  notice: 
"  Take  Notice,  that  no  more  than  bl.  will  be  ac- 
counted for,  for  any  goods  or  parcels  delivered  at 
this  office,  unless  entered  as  such,  and  paid  for 
accordingly/'  which  must  have  been  seen  by  Mrs. 
Clark,  when  she  took  her  place.  Cards  were  also 
produced  containing  another  notice  not  to  be  answer* 
able  for  goods  of  bl.  value,  but  these  were  not  seeto  by 
Mrs.  C.  Upon  which  there  was  a  verdict  for  the 
plaintiff  for  5/.  subject  to  the  question  whether  the 
special  agreement  should  not  have  been  set  out  in  the 
declaration :  it  being  insisted,  on  the  part  of  defendant, 
that  the  declaration  did  not  apply,  and  on  the  part  of 
the  plaintiff  that  the  defendants  should  have  paid  the 
£/.  into  court.  A  rule  was  accordingly  obtained  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  which  cam* 
on  to  be-  argued  now. 

Mabryat,  for  the  plaintiff.  "The  question  i£  whe± 
tber  the  declaration  in  this  case  is  sufficient.  The  notice 
is  not  in  the  common  form.  It  is  a  limitation  of  the  da- 
mages, rather  than  a  variation  of  the  contract ;  it  is  no 
qualification  of  the  legal  liability  of  the  carrier.  But 
if  the  objection  to  the  declaration  is  good,  it  must  be 
upon  the  ground  that  this  is  a  material  variance. 
Here  i»  no  tfbgagement  to  pay  money  ad  valorem  reiM 
stated  in  the  declaration.  It  is  only  that  the  defendant 
undertook  to  do  that  which  the  law  binds  him  to  do. 
He  has  separated  the  limitation  as  to  damages  from 
the  rest  of  the  contract;  and  it  is  open  to  him  on  this 
declaration  to  shew  that  limitation  ;  it  is  the  same  as  if' 
in  a  declaration  for  work  and  labour,  and  materials 
foqnd,  the  damages  are  laid  at  10,0001.  and  the  defence 
is  that  the  plaintiff  agreed  that  the  price  should  not 

no.  S3.  4  k 
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exceed  (j/XX)I.  in  such  a  case  payment  of  that  sum  into 
*o«rt  would  be  admitted,  and  would  not  preclude  the 
defence. 

Grose,  J.  «  Does  not  the  notice  after  the  contract?" 

Marryat.  «  Not  unless  it  makes  an  alternative 
contract." 

Grose,  J.  «  In  manj  cases  the  carriers  saj  tbej 
will  not  pay  any  thing  in  case  of  a  loss  above  5l.  Most 
you  not  state  the  whole  of  the  contract?'1 

Marry  at.  <*  If  the  notice  precluded  all  liability, 
there  would  be  no  question  as  to  the  payment  of  money 
into  court/' 

Lord  Ellenborough,  C.  J.  "The  contract  of 
carriage,  and  all  that  relates  to  it,  is  fully  stated  io  this 
declaration.  The  other  part  of  it,  limiting  the  respon- 
sibility of  the  party  is,  you  say,  to  go  to  the  jury  io  re- 
duction of  the  damages,  but  is  not  necessary  to  be 
stated  in  the  declaration.  There  was  no  money 
paid  into  court  in  this  case.  If  this,  or  somewhat  si- 
milar, had  been  a  contract  of  sale,  would  it  have  been 
necessary  to  state  this  agreement?  Is  it  not  enough 
to  state  the  mere  covenant  on  which  you  assign  your 
breach  ?  you  are  not  obliged  to  state  all  that  may  cone 
on  the  other  side.  If  it  had  been  a  part  of  a  proviso, 
then  it  would  have  been  necessary  to  have  stated  it: 
but  it  seems  to  be  no  proviso,  but  is  like  a  separate  and 
independent  covenant/* 

Marryat.  "  There  is  great  inconvenience  in  the 
admitting  the  payment  of  money  into  court  to  be  an 
admission  of  the  whole  count  in  the  declaration.  Even 
on  a  declaration  for  a  total  loss  on  a  policy  of  insu- 
rance, it  is  just  as  reasonable  to  say  that  the  pay- 
ment of   money  iuto   court    admits  the  count,  ami 
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thereby  admits  the  total  loss,  as  that  a  payment  of  (he  t805% 
SL  in  thts«ase  would  be  au  adflpitsron  of  the  liability  of 
the  defendant  for  the  whole  loss.  So  in  a  declaration 
for  501.  for  gotds,  sbld,  payment  of  £0l.  into  eourt 
should  seem  to  be  an  admission,  yet  the  party  may  pay! 
money  into  court/'  .  . 

Ixird  Ei,lkn8orough,  C.  J.  «  May  it  riot  be,staU 
ted  in  every  case  of  a  contract  of  carriage  that  the 
contract  is,  '  I  will  either  take  the  goods  aftd  Carry* 
them  safe,  or  else  I  will  pay  yon  the  value  ;'  and  upon 
the  same  principle  ought  you  not  to  state  the  whole 
pf  this  contract  in  the  alternative,  that  each  person  un- 
dertakes to  do  a  certain  thing  V* 

Holboyd,  contrd.  u  Time  to  plead  was  obtained  in 
this  case  until  Yutc  v.  fVillari*  was  decided ;  the  maxim 
stare  decisis,  therefore,  applies  most  strongly  to  this 
case.  If  theplaiqtiff  had  stated  this  part  of  the  agree- 
ment, the  defendant  would  have  pleaded  a  tender, 
which  he  could  not  do  upon  the  promise  as  laid;  and 
at  the  same  time  the  decision  in  Yate  v.  if  Ulan  would 
prevent  him  from  paying  the  money  into  court.  This 
is  therefore  a  part  of  the  contract  which  ought  to  be 
stated*  The  promise  in  the  other  alternative  is  to  carT 
ry  safely  and  securely,  and  not  to  pay  the  value ;  for  a 
man  may  be  liable  for  more  than  the  value,  as  for  a 
consequential  damage,  in  respept  of  goods  Dot  arriving 
at  a  particular  time/' 

Lord  Ellenborough,  C.  J.  "  That  would  only 
vary  the  form  of  laying  the  promise  ;  instead  of  being  A 
promise  to  pay  the  value  of  the  goods,  it  would  be  an 
action  upon  a  promise  to  pay  such  loss  as  the  plaintiff 
should  sustain  in  that  case/' 

Holroyd.  "  The  action  upon  the  case  is  founded 
upon  the  delivery  to  the  carrier,  and  the  resf  is  infer- 
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w,       rate  of  law  merely.    The  contract  it  not,  as  bat  bed 
«**—     t  said,  a  promise  to  carry  the  goods  safely,  or  else  to 

c££     9*y  th* value  o(  ***  8°°<k>  for  *e  words  ^ ***  ■otitt 

<3«uv.  <  not  exceeding  the  value  of  bV  vary  that  contract 
In  some  cases  the  notices  are  so  expressed  aa  totito 
away  the  liability  of  the  defendants  in  all  events;  aoi 
in  this  the  notice  must  at  least  vary  the  contract.  Ii 
the  contract  is  the  same,  the  responsibility  must  be  tk 
same.  These  words  in  the  notice  amount  to  a  proviso, 
the  same  as  if  they  were  stated  in  a  deed,  by  way  of 
proviso.  In  case  of  a  covenant  in  these  worfi, '  I 
will  not  plough  up  any  pastures,  but  if  I  do,  I  will 
pay  5/.  per,  acre/  this  would  be  a  variance  on  non  d 
factum" 

Lonn  Elusnborovqb,  C.J.  "Thatdepends  apw 
whether  it  is  a  distinct  covenant.  There  is  a  great  deal 
of  inconvenience  in  every  case  at  present  which 
respects  carriers ;  but  if a  plaintiff 'is,  before  he  venture* 
to  declare,  to  hunt  over  all  the  offices  to  find  tbe  bow* 
which  is  to  contain  the  special  agreement,  I  know  not 
where  the  inconvenience  is  to  eud." 

Marry  at,  in  reply.  «  As  to  tbe  inconvenience 
of  paying  money  into  conrt,  or  pleading  a  tender,  the 
defendants  might  bave  stated,  in  a  special  plea,  aa 
agreement  that  the  damages  were  limited  between 
the  parties,  and  that  the  damage  was  tendered,  b 
the  case  of  plowing  up  land,  if  it  is  intended  to 
give  the  tenant  the  option,  he  might  be  sued  onlj 
upon  the  penalty ;  but  if  to  give  both  the  option, 
then  he  might  be  sued  either  upon  tbe  general  co- 
venant or  tbe  penalty.  If,  therefore,  the  goods  arc 
delivered  to  be  carried,  or  not,  at  thq  option  of  the  car- 
rier, then  he  can  be  sued  only  upon  the  penalty  pi  3l. 
but  if  not  at  his  option,  then  the  plaintiff  may  sue  upoa 
the  general  liability,  for  it  was  his  intention  that  tk 
goods  should  be  carried^    If  the  argument  for  tie 


In  the  Rrty+Fiftk  Year  of  George  TtL  *«$ 

defendant  is  to  prevail,  no  declaration,  upon  die  gene-  ttoi* 
jal  undertaking,  or  the  general  custom  of  the  realm  Cn«* 
With  respect  to  carriers;  can*  be  good/1  ***** 

Grose,  J.  "  I  will  never  agree  that  it  is  so  much  a 
notice  in  general  to  the  public  to  limit  the  carrier's  un- 
dertaking that  all  persons  are  cognizant  of  it  without  ex- 
press notice  proved.  A  man  may  carry  the  box  who 
cannot  rend.  I  am  of  .opinion,  that  there  ought  always 
to  be  a  special  acceptannce," 

Lord  Ellenborough,  C,  J.  u  However  I  maj 
be  inclined  to  consider  this  part  of  the  agreement  as 
collateral,  yet  after  the  decision  in  Yate  v.  fVillan, 
h  is  necessary  to  consider  of  it.  Have  you,  Mr. 
Holroyd,  any  instance  where  an  action  has  been 
brought  upon  the  general   covenant  where  there  has  ' 

been  a  penalty  ?  Pleaders  were  formerly  in  the  habit 
of  stating  much  more  of  a  deed,  in  every  declaration 
upon  a  deed,  than  it  is  usual  to  state  now.  Lord  Mam- 
field  wishes  the  parties  to  confine  themselves  to  those 
parts  of  deeds  which  are  just  sufficient  to  shew 
their  claim.** 

Afterwards,  on  Wednesday,  the  19th  of  June, 

Hoi/ROYn  referred  to  several  cases,  in  support  of 
a  position  which  he  had  incidentally  laid  down  in  the 
argument,  that  upon  a  covenant  with  a  penalty,  the 
plaintiff*  might  declare  either  generally-  or  for  the  pe- 
nalty, la  Lowe  v.  Pears,*  Lord  Mansfield  says, 
there  is  a  difference  between  covenants  in  general 
terms  and  a  covenant  in  a  penalty.  In  the  latter 
case  the  plaintiff  may  either  bring  his  action  on  the 
penalty,  and  in  that  case  he  cannot  recover  more  than 
the  penalty,  or  he  may  go  on  the  general  covenant  to 

"■■■■■■- "■■  T       ■  ■    -     ■  ,    '»■    ■■'!     H        '■■■        — 

*.4JIarr.  2323. 
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1805.        recover  damages  totut  quotics.    So  ia  White  v.   &*• 

— ~       %,*  Lord  Mansfield  put  the  question,  whether  there 

•mtu       Ivas  any  thing  collateral  to  make  the,  security  liable 

C»Air.       for  more  than  the  penalty,  for  he  thought  that  ought 

make  adifference.  He  cited  also  14  Fintrh  Ah.  46a,  title 

Interest,  placitum  E.  and  also  Kirwanc  v.  Bimkc,f  m 

Chancery.  There,  where  a  bond  was  taken  as  a  collateral 

lecurity,  there  was  a  decree  for  more  than  the  penalty. 

Lord  Ellenborough,  C.  J.  "  Was  not  that 
question  fully  considered  and  settled  in  Lord  Lonsdale 
▼.  Chkrlh  V% 

Holroyd.  «  There  were  two  cases  lately  in  the 
court  of  Chancery,§  Tew  v.  the  Earl  of  Winterton, 
Knight  V,  Macklean,^  where  it  was  held  that  upon 
old  bonds,  where  there  was  nothing  collateral,  interest 
could  not  be  given  beyond  the  penalty.  And  ia  Wild 
v.  Clarhson,\\  where  &11  the  cases  &re  collected  it  is 
held  thrt  you  cannot  gg  beyond  the  penalty  where 
there  is  nothing  collateral.  But  there  is  nothing 
'  to  deny  the  doctrine  that  it  niay  be  given  where  there 
is  a  collateral  covenant/  On  an  entire  covenant,  the 
declaration  is  a  variance,  unless  the  whole  is  stated*** 
Where  there  is  a  premise  to  do  several  things,  the 
declaration  will  be  bad  unless  all  are  stated." 

Lord  Ellenborough,  C.  J.    *  That  is  contrary  to 

,     modern  practice," 

And  now,  1st  July,  18Q5,  The  opinion  of  the  court 
was  delivered  to  the  following  effect  by 

•  DougL  49. 

+  2  Brown's  Pari.  Cases,  333,  1721. 

X  2  Term.  Rep.  §  3  Bro.  Cha.  Ca.  4fy 
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Lord  Ellenborough,  C.  J.  after  stating  the  eate":  iao5w 
u  it  was  contended,  on  the  authority  of  Yatt  \JVillan,* 
that  the  agreement  should  have  been  stated  specially. 
There  existed  in  that  case,  in  point  of  fact,  a  special 
notice,  whereas  the  declaration  was  in  the  usual 
form  on  the  assumptit  arising  out  of  the  general  usage ; 
but  5l.  having  been  paid  into  court,  the  defendant  was 
held  to  have  admitted  the  plaintiff1*  right  to  have  been 
as  there  laid,  and  to  be  excluded  from  giving  the  notice 
in  evidence.  On  the  part  of  the  plaintiff,  however,  it 
has  now  been  insisted  that  the  provision  in  the  notiee, 
to  be  accountable  for  no  more  than  61.  unless  the 
goods  are  entered  4nd  paid  for  as  such,  amounts  only 
to  a  limitation  of  the  damages  to  be  recovered,  and  not 
to  a  qualification  of  the  contract.  Whereas,  it  is  on 
the  part  of  the  defendantt  insisted,  that  it  is  a  limitation 
of  the  promise  itself,  and  that  it  varies  the  responsibility 
arising  from  the  custom  of  the  realm,  on  the  undertak- 
ing of  the  carrier ;  that  it  is  not  to  be  considered  as  pn 
independent  proviso,  but  as  a  qualification  of  the  con- 
tract, and  as  part  of  it.  But  if  the  contract  to  qarry 
safely  docs  not  depend  upon  the  amount  of  the  respon- 
sibility,  and  if  the  carrier  is  liable  to  pay  at  all,  whether 
the  amount  of  the  liability  is  much  or  less,  its  ope- 
ration and  effect  is  only  after  the  contract  is  at  an  end, 
and  the  proper  office  of.it  is  to  limit  the  assessment  of 
thejury,  on  the  damages,  in  consequence  of  this  liabi- 
lity ;  its  effect  resembling  in  some  degree  a  covenant, 
in  a  lease,  not  to  plough  up  ancient  meadow  land, 
with  a  distinct  proviso,  that  in  case  the  lessee  does  so, 
be  shall  pay  5l.  per  acre.  In  such  case  it  is  at  the 
option  of  the  lessor  to  declare  on  the  covenant  not 
to  plough  up  the  land,  or  upon  the  proviso,  in  the 
distinct  and  substantive  part  of  the  same  lease.     It  is. 

-r _ "V      -',» 

*  2  East.  in.  .    • 
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meat  not  under  seal,  than  it  is  of  ,an  instrument  undo 

^**  seal.  It  is  sufficient  in  either  case  to  state  so  much  is 
Cbat.  describes  the  doty  which  is  to  be  performed,  and  tbe 
consideration  for  it ;  with  this  difference,  that  the  con- 
sideration must  be  stated,  and  not  part  of  tbe  conside- 
ration. In  the  present  case,  the  entire  consideratkm  is 
stated,  namely,  the  delivery  of  the  goods  to  be  carried 
for  a  reasonable  hire  and  reward.  The  cases  inGodbolt, 
J  54,  and  Aleyn'%  Reports,  59  which  have  been  referred 
to,  in  order  to  shew  the  necessity  of  stating  the  wWc 
promise  are  not  like  this  case,  in  the  case  in  Godboll, 
"  a  man,  in  consideration  of  marriage,  doth  assure  sod 
promise,  several  things.  For  the  non -performance  of 
one  of  tliem,  the  party  to  whom  the  promise  is  nude 
bringeth  an  action  upon  the  case,  and  to  enable  him 
to  the  action,  says  that  the  defendant,  in  consideration 
of  marriage,  did  promise  to  perform  the  said  thing  for 
which  the  action  is  brought,  without  speaking  of  the 
other.  And  upon  non*as$umpsit,modo  ct forma,  pleaded, 
the  opinion  of  the  court  was,  that  it  was  a  good  issue. 
For  the  contract  being  entire,  if  it  be  not  a  good  plea, 
the  defendant  might  be  charged  for  the  several  things, 
which  cannot  be,  being  but  one  contract,  by  word: 
but  it  is  otherwise  of  several  contracts  in  writing."*  In 
these  cases  the  marriage,  and  the  several  things  to  be 
done  in  respect  thereof,  seem  to  be  considerations;  aod 
if  the  declaration  does  not  state  the  consideration  of  lb* 
promise  -on  the  one  side,  the  promise  itself  is  autre); 
and  defectively  slated.  Here  the  proviso  ia  no  psrt 
of  the  consideration;  the  proviso  only  applies,  after, 
by  the  default  of  the  party,  the  promise  is  broke*. 


*  The  case  in  Altyn  is  as  follows :  in  an  assumpsit  tbe 
plaintiff  dedans  that  the  defendant  f  in  consideration  ofmu- 
riage,  inter  alia,  promisit  de  payer  tout;  et  puis  verdict  p+ 


querente ;    Judgment  fvit  done  vert  fay,  because  he  ought  to 
ifct  forth  the  whole  promise,  which  is  entire. 

It  may  not  be  improper  to  observe  that  at  the  time  wtien 
ft  esc  cases  were  decided,  and  they  are  but   loose  notes  at  the 
st,  assv tnptit  for  work  and  labour  generally  had  not  begun 

be  in  use. 
•  1  H.  Bt.  293. 

no.  3$.  4  t 
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Had  the  proviso  .  been  specially  pleaded  it  could  iao5. 
not  have  been  pleaded  in  bar  to  the  action  gene- 
rally, but  only  against  the  plaintiff's  recovering  ihore 
than  5l.  There  are  a  great  many  cases  of  contracts  G»*r 
not  under  seal,  containing  many  articles  to  be  per- 
formed by  both  parties,  which  are  every  day  declared 
upon  in  the  form  of  an  action  for  work  and  labour; 
yet  the  defendant  is  only  permitted  to  give  the  articles 
on  the  other  side  in  reduction  of  the  damages.  If  it 
were  required  to  do  more,  it  would  be  difficult  to 
state  to  what  extent  the  inconvenience  might  go,  par- 
ticularly in  cases  of  contracts  upon  charter  parties  and 
builders-contracts,  and  the  like,  in  which  the  plain- 
tiff* rely  universally  upon  that  part  which  is  necessary 
to  make  out  the  claim  of  the  plaintiff  in  the  first  in- 
stance. The  rule  is,  that  as  much  of  any  contract  of 
distinct  parts  as  contains  the  consideration  entire,  and 
also  the  entire  act  to  be  done  in  respect  of  such  consi- 
deration, is  to  be  set  out ;  but  that  which  comes  on 
the  other  side,  and  which  is  to  be  given  in  evidence 
in  reduction  of  damages  only,  is  not  necessary  to  be 
shewn  to  the  court  in  the  first  instance.  If  it  goes  in 
discharge  altogether  of  the  action,  it  may  be  given  in 
evidence  upon  the  general  issue,  as  in  the  case  of  Clay 
v.  Willan.*  The  notice  there  was,  that  the  goods  would 
not  be  accounted  for  at  all,  and  that  was  not  properly 
in  reduction  of  damages,  but  in  bar  of  the  action 
altogether.    That  case  was  therefore  rightly  decided, 
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tsos.       for  that  notice  amounted  to  an  actual  exJtingwsinaeat 
Cm*       °f  ^e  contract;  but  this  does  not  admit  tbe  cornet 
w«ij       to  carry  safely  to  he  extioct,  but  is  only  a  restrictive 
provision  as  to  the  damages.    The  plaintif is  there- 
fore entitled  to  retain  his  verdict  for  51.  there  b*no{ 
been  no  money  paid  to  to  court/' 

Rule  discharged. 


Rushfprth  and  OlV"  against  Ha  dpi  eld  and 
Others.— May  20. 

Scmblc,  carriers  hat?  not  at  iammon  lamp  general  be*  for 

a  balance. 

Where  evidence  of  usage  is  given  to  skew  the  existence  ofswei 
a  lien,  it  must  be  left  to  the  jury  as  evidence  of  mere  umge 
of  trade,  not  of  general  custom  or  common  lav,  wUek  indeed 
requires  mo  evidence  to  prove  it ;  but  as  importing  am  agree- 
ment between  the  contracting  par  tits,  in  ike  ordinary  conns 
^  of  trade. 

Jtuf«?o*m   'T'lIIS  was  an  action  oftrpver  against  the  defendants, 
siid  Others  w|,0  were  common  carriers  at  Halifax,  to  recover 

!Udfikx»  the  value  of  certain  goodsof  the  value  of  801.  detained  by 
tfidGUurn.  them  after  a  tender  made  of  the  price  of  the  carriage:  but 
they  refused  to  deliver  the  goods  until  they  were  paid  a 
general  hal ance of  23l.  18s.  due  to  th^m  from  tbe  con* 
signee  of  the  goods.  Hie  cause  was  tried  at  York,  at 
the  last  Lent  assizes,  before  Graham,  B.  when  the  ques- 
tion turned  wholly  upon  the  defendant's  right  fe  tfeteo 
the  gooes  on  their  lien  for  a  general  balance.  Tbe  coun- 
sel for  the  defendant  cited  a  nisi  prists  case  of  Asjmaii 
-  y.'Pickford,  in  which  lord  Kenyan  bad  ruled  that  tbe 
common  carriers  have  a  lien  for  a  general  balance* 
and  4  Burr.  <££21,  in  which  Lord  Mansfield  held, 
that  the  convenience  of  trade  would  induce  courts  w 
tam  in  favour  of  liens.    But  on  the  other  side,   it  »** 
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suggested  that  the  case  of  Oppenkeim  v.  RuxeU,*  had  1865. 
Overruled  or  shaken  that  decision  :  yet  as  it  appeared  tuiBio*?* 
that  the  case  of  OppenheirH  v.  Russell,  had  decided  only  •"«  ^iUCS% 
that  the  right  of  the  consignor  to  stop  in  transitu  Hadhki» 
would  not  be  affected  by  the  claim  of  the  carriers,  m*  uAttfc 
tfoe  learned-  judge  thought  that  the  opinion  of  Lord 
Keityon  was  not  contravened  thereby  ;  and  as  it  ap«* 
petted  upon  further  inspection  of  the  case,  that  it  was* 
riot  a  decision  of  Lord  Keityon  upon  the  law,  but  that 
he  permitted  thej  ory  to  find  the  fact  of  a  general  lien, 
Upon  the  evidence  of  one  Rtmcll,  a  great  carrier,  and 
of  .another;  the  cotrnsel  were  in  this  case  permitted  to 
pfoceed  to-gitre  evidence  of  the  nsage  of  carriers  as  to 
detaining  for  a  genfc/al  balance.  A  witness  was  tnen 
called,  who  was  clerk  to  the  defendant*;  he  said, 
44  The  Rushfortks  were  indebted  231. 18s.  Our  custom 
has  been  to  detain  for  the  balance .  if  there  was  any 
suspicion  of  failure/'  He'  also  gave  two  instances 
of  detention  upon  such  lien.  The  first  time  was 
id  1803,  the  9th  of  May;  and  on  the  23d,  they  had 
detained  other  goods.*  Another  witness  had  been  a 
carrier  20  years.  "  He  remembered  having  been  paid  a 
general  balance  after  a  failure,  but  did  not  remember 
whether  it  was  contested;  541. 17s.  was  due  for  the  goods 
delivered  in  Lincoln.  He  collected  the  money  every 
month.  He  stopped  a  truss,  and|fie  owner  came  and 
paid  for  it,  and  a  few  days  afterwards  became  a  bank- 
rupt." Two  particular  instances  were  given  by  a  Leeds 
carrier:  "  He  had  been  a  carrier  20  years.  He  said 
carriers  always  detain  for  a  general  balance.  1  hey  could 
not  collect  for  each  journey.  Actions  have  been  threat* 
ened  by  the  owners,  but  were  never  brouglu."  The 
Lincoln  carrier  hud  stopped  goods  of  the  value  of 
10001.  for  a  balance  of  1.521.     Upon  this,  the  counsel 

f         '       ■•  ■  ■  ■     .       ..  . ■  i.      ...^.,—    .,     i,  n  ,  ,< 
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180*.  for  the  plaintiff  contended,  that  there  was  not  suffi- 
RvstrroRT  c*ent  evidence  to  prove  the  general  usage  of  trade ; 
%nd  Othcn  but  that  it  was  setting  up  a  general  custom  against  the 
Hawe'id     general  custorA  or  law  of  the  land. 

The  learned  judge  said,  that  by  the  authorities  cited, 
his  mind  was  very  much  balanced  upob  the  question 
of  law ;  but  he  thought  it  contradictory  to  admit  evi- 
dence of  usage,  to  prove  a  general  usage  which 
amounts  to  common  law ;  and  he  said  to  the  jury 
that  his  direction  was,  that  carriers  bad  such  a  lien; 
and  if  they  believed  the  usage,  they  should  find  toe 
the  defendant*.  The  jury  accordingly  found  a  ver- 
dict for  the  defendants,  whereupon  a  rule  was  ob- 
tained in  last  Easter  term,  to  shew  cause  why  these 
should  dot  be  a  new  trial. 

Park  and  Wood,  for  the  defendants,  shewed  cause, 
and  cited  J  spina  11  v„  Pickford,*  9th  June,  1800, 
before  Lord  Ktnyon,  C*  J.  in  which  case  there  was  a 
verdict  for  the  defendant^  upon  the  evidence  of  only 
two  witnesses,  as  to  the  general  usage.  They  proved 
it  to  be  the  general  custom  of  carriers,  to  detain  for  a 
general  lien  ;  but  they  gave  only  two  particular  in- 
stances. 

liord  Ellen  borough,  C.  J.  '*  Are  there  any 
dates  as  to  the  particular  instances  here,  prior  to  Aspi- 
naUv.Pickfordr 

Park.     u  Some  speak  as  to  ten  years  ago.f" 

LoRt)  Ellenborough,  C.  J.  "[find  no  specific 
instance,  till  after  that  case.  Some  speak  as  to  in- 
stances in  1803." 

«.. 

♦  3  Bos.  and  PuL  44-,  in  notis. 

t  IVuod  said  that  he  would  not  charge  his  memory  witb 
any  particular  instances,  but  these  witness**  spoke  generally  to 
usage  of  twenty,  or  at  least  ten  years*. 
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f  La.w»encb,  J.  "  It  ia  part  of  the  custom  of  the       *W« 
realm  that  carriers  shall  detain  for  the  carriage  of  Ruanro«T* 
specific  goods,  because  they  are  bound  to  carry  for  a   *w*0*k*»4 
reasonable  hire.    The  claim  of  the  carriers  now  is,  to    Hadfj»l» 
have  a  general  lien  for  all  balances,  and  yet  to  cut    •»*  <***«« 
down  their  liability,  by  constructive  notices.     This 
pay  perhaps  require  the  interference  of  the  legislature. 
The  right  to  stop  the  goods  for  the  specific  price  of 
carriage  is  admitted,  but  it  should  seem  that  they  can 
only  acquire  a  larger  right  by  special  contract,  and  by 
that  means  they  may    acquire  a  general  lien  for  a 
balance.    If  (bey  are  to  have  this  right,  and  to  set 
up  a  certain  custom,  qualifying  their  liability,  it  will 
constitute  a  very  different  obligation  on  the  carrier 
than  that  which  is  stated  in  the  law  books/9 

Park.  "  There  may  be  many  inconveniences  in  -a 
case,  as  in  Oppenhcim  v.  Russell,  where  the  rights  of 
third  parties  intervene,  which  do  not  occur  in  this  case. 
It  is  a  great  convenience  to  the  party  not  to  be  called  upon 
to  pay  for  every  parcel ;  the  carrier  will  theri  have  a 
right  to  stop  the  last  parcel  of  goods,  and  that  is  not 
likely  to  occur  until  a  failure  happens.  In  Oppenhelm 
v.  Russell,  the  court  avoided  deciding  this  -question, 
although  they  certainly  had  an  inclination  against  the 
right  of  general  lien.  In  J  spina  U  v.  Pickford  only 
two  witnesses  were  called,  and  in  Naj/Ior  v.  Mangles* 
only  three  witnesses  were  called." 

Lord  Ellenbokough,  C.  J.  "That  case  was  not 
presented  to  Lord  Katyon's  mind  as  setting  up  a 
custom  against  the  general  custom  of  the  realm ;  he 
considered  it  as  a  mere  usage  of  trade.  1  do  not 
know  how  the  case  of  Aspinall  v.  Pickford  e^nded  :  I 
was  surprised  that  I  heard  nothing  more  of  it." 

w — ■ — •* 
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Cock  ell,  Seijeanty  ctotfd.    *  Th*di*ctill6f  fa 

^"o?h7r*  Ai*f*  bad  such  a  lien,  pitvented  tbe  qaestfa*  of  tMge 
»Wl>    fronl  g°in8  ***efcntly  to  th*  j«rj.    No  wig*  « 
•mI  Otter*,   proved  in  the  <*ase,  artd  rttf  iosftaftee  **s  glfCtt  beywJ 
f  vt  jean  ago.    Two  *f  the  wittfetfes  we*  serfs* 
of  the  present*  dtftnd*m$,  krtd  Ch*   ort*  wise* 
oouW  give  no  patticular  tastttaftfr.    Thil  tis  takea 
in  proof  of  a  costoiA  throughout  the  fete;  for 
it  was  aot  adopted  as  the  eoatrtdt  Bttweea  foepar- 
tie*.    I  cited  the  ease  of  C^ptftArfM  y.  Jl**ff,for  to 
dfct/rr  opinion  oF  the  crtif  t  *s  to  this  sattfeet.   The  a* 
*f  a  dyer  fe  very  different,  btcatife  he  eatf  fefiw  tetde 
the  goods  to  dye,    Here,  besides  that  a  carrfefit  band 
to  carry  for  hire,  the  rights  of  thlrtl  persons,  the  «&• 
tignees,  are  always  concerned.     Lord  Jbaalty  dook* 
A)  whether  (hey  could  create  such  a  lien,'* 

Lawrence,  j.  "  They  do  not  contend  that  tier 
can  detain  against  one.  man  for  the  balance  doe  fro* 
another  ;  they  only  contend  that  they  have  a  rigtt 
to  detain  against  the  person*  who  is  to  pay  the  carnage. 
Where  the  consignor  s»ends  goods  the  consignee  is  * 

pay.* 

.  Lord  Eli,**  borough,  G.  J.  "  We  think  thereto 
not  been  any  such  evidence  as  would  go  to  establish  tt 
agreement  between  the  parties  in  the  particular  caa, 
and  that  the  general  lien  does  not  exist  in  the  corona 
law.  By  the  common  law,  the  lien  grows  out  of  the 
eustQini  of  earners,  which  is,  to  carry  all  persons' goodi 
fyr  ^  reasonable  hire,  to  be  therefore  paid.  Wfl 
the  words  '  to  be  therefore  paid'  the  carrier  derives  * 
tight  of  detaining  the  goods,  until  he  shall  have  tea 
paid  the  hire  of  that  particular  journey.  What  thes 
have  they  derived  further  from  usage  ?  1  do  not  on  to* 
occasion  say  that  there  may  not  be  an  usage, instead  c 
detaining  each  particular  parget,  to*  let  that  go  by  *d 
Retain  a  particular  parcel  for  the  whole,  wbeo  it  fl«7 


In  the  BrtyrRfik  Tear  ofCp^tgt  tit.  fity 

]bte  necessary  50  to  Jo.    Bnt  jf  tbeqe  j*  tp  be  evidence,       >i0^' 

applying  to  the  general  trade,  it  ought  to  be  better  evi-   Roiaroa** 

dene*.    The  way  ip  which  u^ges  Qf  trade  we  applied    "^mIT1 

is  this:    Persons  are  supposed  to  be  cognisant  of  the    *j*.0"BL9 

courses  jurf  otljer  tlj^ga  generally  relative  to  that  trade,  **» 

and  to Anoarpor^te  iptp  the  agreements  which  they  make 

all  *u?h  terms  as  are  generally  and  universally  adopted 

in  similar,  agreements*  And  if  the  defendant*  generally 

dealt  with  others  upon  the  terms  of  having  a  generaji 

lien,  and  other  carriers  have  generally  so  dealt,  then  it 

may  be  inferred  that  all.  these  articles  upon  which  the 

balance  h^s  accrued,  have  been  delivered  out  to  the 

pbuntif*.  upon  those  terms,  and  this  may  be  proof 

that  \ha4tfcndant$  dealt  with  them  according  to  their 

practice  with  others,  asd  that  the  pku&tiffs  have  agreed 

to  such  alien.    It  was  not,  however,  so  left  to  the  jury. 

If  it  had  been  f  there  would  have  been  some  difficulty 

in  saying  that  the  verdict  was  -against  evidence.     In 

cases  of  this  sort,  the  witnesses  must  .condescend  upon 

particular  instances,  for  it  might   happen   that  the 

parties  might  question  them.    One  instance  here  stated 

is,  where  they  stopped  goods  of  l&OQl.  value  for  ISO}. . 

that  instance  is  material  ;  but  that  is  only  one  instance. 

There  is  nothing, like  an  u*nge  of  trade  incorporated 

into  the  agreement  of  the'  party.    The  source  here, 

isnottakfen  high  enough ;  ito^ghk  to  have  been  mooe 

general  and  more  clear." 

Gao#£,  J.  "  I  should  not  have  been  sorry  to  have 
said  in  this  case,  as  there  is  no  injustice  done,  that  the 
rule  should  be  refused ;  and  I  should  do  so,  were  it  ipot 
for  fear  it  would  be  cited  hereafter  and  probably  cited 
in  some  casein  which  it  would  be  erroneously  supposed 
thai  it  laid  dpw,n  a  geueral  rule,  when  in  fact  it  was  ' 

not  intended  to  do  so.    The  common  law  and  custom  ' 
must  be  coeval  with  the  custom  by  which  the  carrier 
is  bound  lo  carry  the  goods  of  all  persons,  and  the  evi* 
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*****       dence  does  not  amount  to  a  proof  of  any  such  be- 
fevBBtoRTH  versal  custom.     Nor  is  there  here  foil  and  clear  ground 
modM^n    to  infer  that  there  i*  a  general  lien  ftom  the  wage 
&A»r»L»    of  the  trade.  As  to  the  usage  or  agreement  between  the 
«ad  Others.    partjes^  tjjat  j^  n0fbeen  left  to  th6  jury.    And  there- 
fore, when  I  consider  that  this  case  may  be  cited  as  law 
hereafter,  I  do  not  think  there  is  sufficient  far  me  to 
fonndmy  opinion  upon,  and  I  should  wish  to  hare  it 
referred  again  to  the  jury  before  I  deliver  my  opinion." 

Lawrence,  J.  "  I  think  that  there  ought  tt  I*  * 
new  trial*  The  carriers  are  endeavouring  to  alter 
considerably  that  situation  in  which  they  have  been 
placed  by  the  law.  They  are  persons  taken  notice  of  by 
the  common  law,  and  are  to  take  their  business  accord- 
to  the  custom  of  the  realm ;  but  they  are  now 
endeavouring  perfectly  to  alter  that  custom.  The; 
take  upon  themselves  to  carry  almost  as  they  plea*, 
A  common  carrier  is  considered  by  the  law  at 
contracting  to  carry  safely  for  a  reasonable  considera- 
tion, and  he  is  bound  therefore  to  take  reasonable 
care  of  the  goods ;  he  is  bound  to  be  answerable 
against  all  accidents,  but  the  act  of  God  and  the. 
king's  enemies.  For  that  reason  he  is  not  bound 
to  deliver  his  goods  until  he  is  paid  the  carriage.— 
What  reason  is  there  for  altering  his  general  charac- 
ter ?  I  do  not  mean  to  say  that  by  special  agreement 
aright  may  not  be  created  different  from  that  which 
the  common  law  gives ;  but  such  a  right,  as  is  now  con- 
tended for,  does  not  arise  out  of  the  common  law,  nor 
is  it  suchanoneasthe/fr/ew/an?scan  invest  themselves 
with,  by  a  general  custom,  but  it  must  arise  out  of  the 
agreement  between  the  parties.  It  is  said  that  it  is  vert 
convenient  to  trade;  and  so  it  may  be:  but  though 
it  is  so,  still  it  tnust  arise  out  of  the  contract  ct 
the'  parties,  and  we  must  have  evidence  of  sue!; 
a  contract  iu  some   shape  or  other.    I  do  not  mtr* 
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to  say  that  it  does  not  evert  exist  in  this  case,  it  will  be       1805. 
time  enough  to  decide  it  when  the  question  arises.   RirilinolrTII 
The  carrier  may  certainly  jay  to  the  consignee,  1  will    •*<*  Othm 
not  deliver  tbe  parcel*  to  you  unless  you  will  enter  into    Hai>fi«i.* 
a  new  agreement  with  me  ;and  the  consignee  may  then    *** Utb?"- 
agree  with  the  carrier  thus : '  In  consideration  that  yon 
will  give  up  your  right  to  stop  in  each  individual  case, 
as  tbe  price  of  carriage  accrues,  you  shall  have  a  right 
to  stop*ny  particular  parcel  for  the  whole.9  This,  how- 
ever, is  not  the  law  of  the  land,  but  the  consequence 
of  an  agreement;  and  for  the  purpose  of  proving  it, 
usage  of  trade  may  be  resorted  to,  as  evidence  of  an 
agreement  between  the  parties.     Whatever  is  usual,  is 
implied  in  such  agreements,  for  it  would  be  ridiculous 
to  suppose  that  persons  in  trade  should  wish  to  have 
those. things  which   are  usual  repeated  to  them  every 
day,  and  we  infer  that  they  have  them  always  in  their 
minds.    la  the  usage  in  this  occasion  so  uniform  that 
there  is  evidence  of  such  a  general  contract  ?  Certainly 
not;  and  it  ought  at  least  to  be  left  to  the  jury  to  say, 
whether  this  was  the  express  or  implied  contract  be- 
tween the  parties." 

Le  Blanc,  J.  "  1  doubt  whether  the  jury  had  this 
cause  presented  to  them  in  the  true  light  in  which,  in 
point  of  law,  it  ought  to  have  been  puL.  It  was  left 
to  them  as  the  indisputable  usnge  of  the  land  arising 
from  general  and  ancient  u*age.  But  here  is  no 
evidence  of  more  than  three  or  four  years  ago.  And 
as  to  the  circumstance  of  the  stoppage  of  a  parcel  of 
10001.  value,  lhat  weakens  the  force  of  it.  For  when 
they  detained  10001.  worth  of  goods  for  1301. 
the  party  would  rather  "pay  1301.  and  get  the  goods 
again,  than  wait  to  go  into  a  court  of  law.  It  is  fit 
that  it  should  be  put  upon  its  true  ground,  and  be  pre- 
sented to  the  jury  in  that  form  in  which,  as  it  strikes 
me,  they  should  consider  it.     I  will  not  say,  till  the 

no.  35.  4  m 
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iao5.  case  w  determined  that  carriers  have   not  a  general 

lien,  but  one  may  be  permitted  to  say,  that,  at'present, 

^  Ottos"  *  kQOW  ol  no.case  which  decides  that  they  have." 
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.Note  to  m 
Prisoner. 


Hadpied  Grose,  J.  "  As  to  the  question  of  whether  there 
is  a  general  lien  or  not,  it  is  very  extraordinary  that 
resort  should  have  been  had  to  particular  evidence  of 
usage,  if  it  could  be  supposed  that  such  a  lien  existed 
at  common  Jaw." 

RULB  ABSOLUTE. 

Anonymous.     Note  to  a  Prisoner. — May  1 6. 

A  promissory  note  to  pay  a  prisoner  his  sixpences  is  tali  J,  though 
it  does  not  state  the  style  of  the  court  in  which  the  action 
against  him  is  brought ;  therefore  that  cii  cumstancc  will  not 
entitle  him  to  his  discharge. 

T^ARRYAT,  on  behalf  of  a  prisoner  who  came  np 

to  be  discharged  under  the  lords'   act,  objected 

that  the  note  which  hud  been    given  to  hind  did  not 

"  6tate  the  style  of  the  court  of  King's  Bench  or  of  any 

court.  * 

Gross,  J.  said  that  he  could  see  no  inconvenience 
that  could  ensue  to  the  defendant  from  this  defect,  and 
therefore  it  was  good. 

Prisoneb  remanded. 

The  King  against  Skqne. — June  29,  1805. 

No  appeal  lies  to  the  sessions  from  a  conviction  by  two justices 
for  an  offence  under  42  GeovIU.  c.  38;  *.  SO  ;  notwith- 
standing the  act  contains  a  general  clause  of  reference^ 
to  all  former  excise  lavs,  and  incorporates  alt  the  powers  and 
provisions  of  12  Car.  H.  c.  24,  and  of  all  other  laws  relating 
to  the  excise  or  inland  duties,  -under  the  management  of  the 
commissioners  of  excise,  for  the  managing,  raising,  mitigating, 
and  levying  the  duties  by  the  said  act  42  Geo.  ill,  c.  3f. 
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^HE  defendant  was  convicted  before  two  justices  tff  iw$. 
the  county  of  Somerset,  in  a  penalty  of  SOOL  under  ^T^ 
the  42  Geo.  III.  c.  33,  s.  30.  For  that  he  within 
three  months,  then  last  past,  to  wit,  on,  fcc.  at,  &c. 
did  wet,  .water,  and  sprinkle,,  and  cause  and  suffer  to 
be  wetted,  watered,  and  sprinkled  corn  and  grain  df 
his  the  said  defendant,  then  and  there  making  into 
malt,  whilst  the  same  was  in  a  certain  stage  of  operation, 
(that  is  to  say,)  upon  the  floor  after  the  same  had  been 
emptied,,  thrown  out,  and  taken  from  the  cistern  of  him 
the  said  Thomas  Skone,  used  for  the  steeping  of  the 
said  corn  and  grain,  and  before  the  end  and  expira- 
tion of  twelve  days,  from  the  time  of  steeping  the  said 
corn  and  grain,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  whereby,  Sec. 

Whereupon  the  defendant  appealed  to  the  quarter 
sessions  for  the  county  of  Somerset,  which  court  quashed 
the  said  conviction,  and  thereupon  the  appeal  was  re- 
moved by  certiorari  into  this  court,  upon  the  ground 
that  no  appeal  lay  to  the  court  of  quarter  sessions  upon 
such  conviction. 

The  clauses  upon  which  the  question  arose  were 
as  follows  ;  stat.  4«  Geo.  III.  c.  38,  s.  30  ;  No  malt- 
ster shall  wet,  Water,  or  sprinkle,  or  cause  or  suffer  to 
be  wetted,  watered,  or  sprinkled  any  corn  or  grain 
making  into  malt,  in  any  state  or  stage  of  operation 
after  the  same  shall  have  been  emptied,  thrown,  or 
taken  from  out  of  the  cistern,  vat,  or  other  vessel 
or  utensil  used  for  steeping  such  corn  or  grain,  for 
and  until  the  full  end  and  expiration  of  twelve  days, 
on  pain  of  forfeiting  for -each  and  every  such  offence, 
the  sum  of  2001. 

Sec.  $6.    That  all  fine*,  penalties,  and  forfeitures, 
imposed   by  this  act,  #ball    be  sued  for,  recovered, 
levied,  or  mitigated  by  'such  ways,  means,  or  methods 
\  m  2 
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164$.       ,tti  any  fine,  penalty,  or  forfeiture  way  be  sued  for,  rcoo* 
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▼tred,  levied,  or  mitigated  by  any  law  or  lavs  of 
TmvT'  excise,  or  by  action  of  debt,  bill,  plaint,  or  information, 
**p**-  in  any  of  his  majesty's  court*  of  record  at  WcatrnmUet, 
or  in  the  court  of  Exchequer  in  Scotland  respectively; 
and  that  one  moiety  of  every  such  fine,  penalty,  or 
forfeiture  shall  be  to  bis  majesty,  bis  heirs  and  succes- 
sors, and  the  other  moiety  to  him  or  them  who  shall 
inform,  discover,  or  sue  for  tbe  same. 

37.  That  all  the  powers  and  authorities,  directions, 
rules,  methods,  penalties,  forfeitures,  clauses,  matters, 
and  things,  which  in  and  by  an  act  made  in  the  twelfth 
year  of  the  reign  of  King  Charles  If.  intituled,  an 
act  for  taking  away  the  courts  of  wards  and  liberties, 
and  tenures,  in  capitc,  and  by  knighfs  service  and 
purveyance,  and  for  settling  a  revenue  upon  his  niajes- 
ty  in  lieu  thereof,  or  by  any  other  law  now  in  force, 
relating  to  his  majesty's  revenue  of  excise,  are  provided 
and  established  for  managing,  raising,  levying,  collect- 
ing, mitigating,  or  receiving,  adjudging,  or  ascertaining 
the  duties  thereby  granted,  or  any  of  them,  (other 
than  in  such  cases  for  which  other  penalties  or  prori- 
sions  are  made  or  prescribed  by  this  act)  shall  be  prac- 
ticed, used,  and  put  in  execution  in  and  for  the 
managing,  raising,  levying,  collecting,  mitigating, 
recovering  and  paying  the  duties  by  tbis  act  granted 
upon  beer,  ale,  malt,  and  hops,  as  fully  and  effectually 
to  all  intents  and  purposes,  as  if  all  and  every  tbe  said 
powers,  authorities,  directions;  ruJes,  methods,  penal- 
ties, forfeitures,  clauses,  matters,  and  things  were  par- 
ticularly repeated  and  re-enacted  in  tbis  present 
act. 

Pell  and  Moons,  A.  for  tbe  defendant,  now  con- 
tended, that  by  the  37th  section  of  the  slat  42  Geo. 
III.  c.  SO,  an  appeal  was  given  to  the  quarter  sessions; 
and  that  by  the  same  .clause  tbe  c&titruH  to  rtmon 
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the  case  to  this  court  was  taken  away.  They  said  that       isos. 
the  star.  20  Geo.  III.  c.  35,  s.  22,  the  act  for  the  addi-    xtwkIm* 
tional  duty  on  malt  contains  the  same  clause  exactly, 
except  thai  besides  the  word  tfatfa,  it  contains  also  the 
word  penalties.  ^ 

Lord  Ellenborough,  C.  J. "  Have  there  not  been 
many  acts  since  in  which  the  word  penalties  is  omit- 
ted:" 

Pbll.  "  The  first  act  relative  to  malt  is  the  stat.  It 
Anne,  c.  2,  in  that  act  there  is  an  incorporating  clause 
the  same  as  this.  By  virtue  of  that  clause,  the  magis- 
trates have  power  to  convict.  By  the  stat.  12  Anne, 
st.  1,  c.  2,  s.  37,  38,  an  appeal  is  expressly  given  to 
the  quarter  sessions  from  orders  or  judgments  given  by 
justices  of  the  peace,  touching  any  penalty  or  forfei- 
ture relating  to  that  act,  and  no  writ  of  certiorari 
•hall  be  allowed  or  brought  to  set  aside  any  determina- 
tion of  the  said  justices.  The  stat.  6  Geo.  I.  c.  21,  s. 
22,  contains  general  words ;  there  are  other  articles  also, 
such  as  soap  under  the  23  Geo.  II.  c.  21,  s.  37,  and 
various  others  which  are  in  the  same  predicament; 
but  the  decisions  upon  those  cases  do  not  apply  to  this, 
for  it  is  difficult  to  understand  what  the  clause  referring 
to  the  former  acts  ran  apply  to,  unless  it  also  takes 
away  the  appeal.  And  although  in  the  Xing  against 
the  Juttices  of  Surrey,*  it  was  held  that  the  45  Geo. 
HI.  c.72,  s.  9,  did  not  give  the  appeal,  yet  it  seems 
from  the  opinion  of  the  court  there,  that  an  appeal 
lay  in  the  case  of  the  malt  duties." 

Lord  Ellenborouom,  C.  J.  "  You  must  shew 
thai  this  section  contains  words  of  reference  applicable 
to  the  case.  This  act  omits  the  word  penalty,  and 
hag  only  the  word  mitigate,  which  can  be  supposed  t*    . 

♦  a  Term.  Kef.  $04. 


6*5 


1805. 
The  Kino 

VtTSUS 


Sal vim 
veriut 

JaMES. 


Cam  in  B.  R.  in  Trinity  Tent, 

apply  to  penalties.  The  word  adjudging  may  appl?  e 
the  adjudging  of  the  duties.  We  think  the  words  bet 
are  as  general  as  the  subject  matter  ;  that  is,  oulv  to 
duties.  lithe  legislature  meant  any  tbmgelse,  em 
vo/uit  non  dixit. 

Order  of  Sessions,  quashing  the  coimc- 
tion,  quashed. 

Salvin   and  another  against  James  and  anol&sr.— 
July   1st. 

A 'policy  of  insurance  was  made  for  a  year,  in  writing,  with  a* 
article,  that  on  bespeaking  policies,  all  persons  are  t$  mek 
a  deposit,  for  the  policy,  SfC  and  shall  pay  the  prenum 
to  the  next  quarter  day,  and  from  thence  for  one  year  **< 
at  the  least;  and  shall ',  as  long  as  the  insurers  agree  to  acxp 
the  same,  make  all future pay /nents  annually  withhfjleetdu* 
after  the  dcry  limited  in  their  respective  policies,  upon  poise: 
forfeiture  of  the  benefit  thereof;  and  no  hsurawce  to  td>. 
place  till  the  premium  be  actually  paid';  but  this  vas  explaiad 
by  an  advertisement,  that  the  office  considered  all  perms 
insured  by  policies  for  a  year  or  more,  as  insured  for  fijU* 
days  beyond  the  expiration  of  their  policies.  Held,  that  tk 
fifteen  days  are  allowed  only  in  ease  it  is  intended  to  resrj 
the  policy  ;  and  that  if  the  office  gives  notice  before,  or  dun*! 
the Jif teen  days,  that  they  will  not  accept  the  premium,  c*4 
a  loss  happens  afterwards,  during  the  fifteen  days,  the  9$ct» 
not  liable. 

^HIS  was  an  action  of  assumpsit  on  a  promise  stated 
•in  the  declaration  to  have  been  made  by  the  </?- 
fendants  and  Calverty  Bewickt,  since  deceased,  ttat 
certain  property  of  the  plaintiffs,  of  the  value  of  S,O0tf. 
should  be  considered  by  the  managers  of  the  Son  Fhc 
Office  Society  as  insured  against  fire  for  fifteen  days 
beyond  the  time  of  the  expiration  of  a  certain  policr 
ejected  by  the  plaintiffs  in  that  office,  for  insurim: 
3,0001.  on  the  said  property  from  the  1  Hilda*  tf 
'November,  1802,  to  the  «3th  day  of  Decembtr,  JfVj: 
to  which   the   defendants  pleaded   the  general  i»**- 
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The  cause  came  on  to  be  tried  at  Guildhall,  on  the  7th  ta05. 
£  March,  1805,  before  Lord  EHcnborough,  C.  J.  and 
special  jury,  when  it  was,  at  the  request  of  the  plain- 
#i' counsel,  agreed,  without  argument,  that  a  verdict 
bould  be  found  for  the  plaintiffs,  for  3,0001.  damages, 
nd  40s.  costs ;  subject-to  the  opinion  of  the  court  oa 
he  following  case :  The  defendants  aid  Calverly  Bc~ 
ricke,  since  deceased,  were  three  of  the  managers, 
r  acting  members  of  the  Sun  Fire  Office,  being  a 
society  of  persons  carrying  on  business  for  the  insur- 
nce  of  property  against  fire,  according  to  terms  of 
heir  printed  proposals,  a  printed  copy  of  which  is  to 
*  considered  as  part  of  this  case. 

That  an  advertisement  was  published  in  the  public 
tewspapers  by  the  managers  or  acting  members,  on 
>ehalf  of  that  society,  which  advertisement  has  not 
>een  retracted,,  and  is  as  follows : 

Sun  Fire  Office,  10th  July,  1794. 
"  In  consequence  of  several  applications,  the  managers  of 
his  office  do  hereby  inform  the  public,  that  all  persons  insured 
n  this  office  by  policies  taken  out  for  one  year,  or  for  a  longer 
erm,  arex  and  always  have  been  considered  by  the  managers 
s  insured  for  fifteen  days  beyond  the  lime  of  the  expiration 
f  their  policies;  but  that  this  allowance  of  fifteen  days  does 
ot  extend  to  policies  for  shorter  periods,  which  cease  at  6 
'dock  in  the  evening  of  the  day  of  the  expiration  of  the  time 
icntioncd  in  those  policies.  Hugh  Watts,  Sec." 

That  such  advertisement  having  been  so  published 
s  aforesaid,  the  plaintiffs,  on  the  1  lth  day  of  Novem- 
ber, 1802,  caused  to  be  effected  in  the  said  ohVe,  an 
nsuranceto  the  amount  of  3,000l.  on  their  cotton  mill, 
ntllvvright's  works,  clockmaker's  works,  carding  and 
ireaking  engines,  and  moveable  utensils  mentioned  in 
he  declaration,  and  paid  the  premium  and  duty;  and 
hat  on  that  occasion  the  policy  set  out  in  the  declara- 
ien,  being  a  policy  in  the  common  form  used  in  the 
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1805.  said  office,  for  insuring  $,000l.  on  the  said  property 
£7^7  from  the  1 1th  November,  180*,  to  S5th  Decanbtr, 
1 808,  was  executed  on  behalf  of  the  office  by  thedefbh 
Jan/sand  Cahcrhj  Betticke;  that  the  plaintifscotooc 
mill  was  stoue  and  dated,  and  conformable  to  the 
rales  of  the  first  class  of  cotton-rates,  and  in  iheplm*- 
tiffs'  tenure,  and  that  they  were  duly  interested  in  the 
premises  insured ;  thai  in  the  month  oi  November,  J$U3, 
the  defendants  gave  notice  to  the  plaintiffs  that  unless 
they  agree  to  pay  ll.  Ids.  Od.  per  cent,  upon  Uie afore* 
said  insurance,  as  from  the  25th  day  of  December,  1803- 
instead  of  ll.  10*.  Od.  per  cent,  which  the  pkintifi 
paid  upon  the  policy  in,  the  pleadings  mentioned,  tie 
defendants  would  not  continue  the  insurance;  to 
which  notice  the  plaintiffs  returned  for  answer,  that 
they  would  not  give  that  sum,  as  they  had  made  the: 
premises  so  secure.  That  on  the  7th  day  of  January, 
1804,  being  within  the  period  of  fifteen  days  after 
the  expiration  of  the  said  policy,  the  <said  iasorcd 
premises  were  consumed  and  destroyed  by  accidents! 
lire;  that  on  the  8th  day  of  January,  the  pfaintift 
gave  notice:  of  the  said  loss  to  the  agent  of  tbt 
defendants  at  Durham,  and  wrote  to  the  office  a  letter 
giving  them  a  similar  notice  {  and  on  the  same  <bf 
tendered  to  the  defendants*  agent  the  premium  of 
ll.  18s.  Od.  percent,  the  then  rate  of  insurance  at  the 
said  office,  for  another  year,  and  the  duty ;  but  lbe 
defendants  by  their  agents,  whose  acts  have  been  ap- 
proved and  ratified  by  the  office,  immediately  declared 
that  they  did  not  consider  the  plaintiffs  as  insured  *» 
the  time  when  the  (ire  happened  :  whereupon  do 
further  steps  were  taken  by  the  plaintiffs,  and  so 
money  has  been  paid.  That,  when  the  said  loss  hap- 
pened, the  plaintiffs  had  not  paid  or  tendered  the  pre- 
mium for  another  year.  The  question  for  the  opinio 
ot  the  court  is,  whether  the  plaintiffs  are  entitled  to  ie» 
cover?     It  they  are  entitled,  the  verdict  to  stand;" 
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not,  a  nonsuit  to  be  entered.    The  question  was  stated       ***• 
also  in  the  margin  of  the  case  to.  be,  whether  the  defe*-      s,  LVIH 
*Wt  advertisement  applies  to  all  cases  where  the  ex-       *«■»» 
piling  policy  is  for  a  year  or  more,  or  only  to  such  cases 
where  the  poliey  is  intended  to  continue. 

The  following  are  the  printed  articles,  or  proposals, 
referred  to  in  the  policy  of  insurance ;  and  which  are  re- 
jied  upon  in  tb?  judgment  delivered  by  the  court.  Arti- 
cle 1 .  All  policies  shall  be  signed  and  sealed  by  three  or 
.more  trustees,  oracling  members.  3. — On  bespeaking 
policies,  all  persons  are  to  make  a  deposit  for  the  policy, 
stsmp,  dnty,and  mark,  and  shall  pay  the  premium  to  the 
next  quarter  day,  and  from  thence  for  one  year  more, 
at  least,  and  shall  as  long  as  the  managers  agree  to  ac- 
cept the  same,  make  all  future  payments  anuually,  at 
the  said  office,  within  fifteen  days  after  the  day  limited 
by  their  respective  policies, -upon  forfeiture  of  the  bene* 
fit  thereof,  and  no  insurance  is  to  take  place  till  the 
premium  be  actually  paid  by  the  insured,  his,  her,  or 
theic  agent  or  agents. 

Richardson,  for  the  plaintiffs.  "  It  must  be  ad- 
mitted, after  the  case  of  Tdrleton  v.  Staiirriforth,  that 
under  the  printed  proposals  of  the  defendants  the  plain- 
tiff* would  not  be  entitled  to  recover;  but  it  is  agreed 
that  this  advertisement  is  to  be  taken  as  part  of  the 
printed  proposals.  By  the  effect  of  this  advertisement, 
the  insurance  becomes  an  insurance  for  a  year  and 
fifteen  days,  during  which  fifteen  days  there  was  a 
negotiation  between  the  parties  as  to  the  future  renew- 
al of  the  policy.** 

Lord  Ellenborouoii,  C.  J.  u  Was  not  that  de- 
termined in 

Pitcairn,  for  the  defendants.  "  This  advertise- 
ment only  means  that  the  party  has  fifteen  days,  in 
which  to  renew  his  policy  ;#  it  does  not  go  to  cast  upon 

*  It  wua  agreed    between  the  counsel,  that  this  adtsr- 
tfo.35.  4S 
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1805.  .the  office  a  liability  which  they  were  not  subject  to  fc* 
•fore ;  on  the  contrary,  it  refers  to  and  qualifies  the  pre- 
vious engagement  of  the  defendanti.  By  the  policy, 
the  ptaintitfs  were  insured  only  till  the  85th  of  Decem- 
ber, 1803 ;  and  by  the  third  article  of  the  printed  pro- 
posals, the  assured  must  have  paid  the  duty  before  he 
could  be  considered  as  being  insured/' 

Le  Blanc,  J.  ri  Is  not  the  duty  to  government 
calculated  upon  the  annual  payment;  and  if  this  is 
a  policy  for  fifteen  days  more  than  a  year,  ought  not 
the  government  to  have  a  further  duty/' 

Lord  Ellenborough,  C.  J.  "Supposing  a  fire  to 
have  happened  within  the  fifteen  days,  and  a  new  po- 
licy to  have  been  made  out,  it  would  be  like  a  polkj 
on  a  ship  lost  or  not  lost/' 

Pitcaibn.  "  In  Tarhtony.  Staumforth*  it  was 
held  that  the  parties  were  at  their  own  risk  daring 
the  fifteen  days,  until  the  premium  was  paid ;  and  thea 
this  advertisement  was  issued.  But  it  can  only  be 
considered  as  applying  to  the  case  of  a  policy  to  be 
renewed  for  the  ensuing  year.  It  is  here  expressly 
stated,  that  the  office  gave  notice  in  November  that 
they  would  not  insure  again  without  an  advance  of 
premium.  This  negatives  their  intention  of  renewal, 
no  tender  having  been  made  of  the  advanced  pre* 
in  mm.  By  the  slat  22  Geo.  II,  c.  41,  s.  It,  the  fire 
ofliccs  are  to  receive  the  duty  for  government  for  a 
.year,  aud  are  accountable  to  government  if  I  hey  do 
nut  receive  it.  And  the  assured  are,  at  the  end  of  every 
j ear  or  within  fifteen  days  after,  to  pay  to  the  offices 
the  duty,  and  in  case  oi  default  of  payment  the  policy 
js  made  void  against  the  assured.  By  sec.  14,  the  parlies 

—  — —  .  .    ...—.  .i        i.-         i  t 

tiscnu-ut  should  be  considered  as  part  of  the  agreement, 
t)iou<*fi  L.twuF.KCK,  J.  said,  if  he  had  gone  to  insure,  fat 
>h«*uld  ba^foojtpd  ouly  to  the  printed  proposals. 

*  J  T.  itr/i.  6J)J.     leaded,  Julg  4ib,  17$4. 
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are  to  pay  a  proportion  of  the  duty  for  less  than  the;      180&. 
year ;  and  by  sec,  1 5,  as  to  insurances  for  a  year  and. a ,    salviw  \ 
fraction,  the  parties  are  liable  to  duty  for  the  year       yr™$ 
and  the  fractional  part  only.    By  the  37  Geo.   III. 
c.20,  the  duty  is  increased,  subject  to  the  like  clauses.  • 
With  the  knowledge  of  these  clauses,  and  under  tho 
penalties  contained  in  them,  it  can  never  be  considered 
that  the  parties  entered  in  to  such  an  agreement  as 
would  vitiate  the  whole  policy. 

Lawrence,  J.  observed  that  there  was  no  count  in 
the  declaration  founded  upon  any  implied  agreement 
that,  if  the  parties  would  pay  the  premium  within  fifteen 
days,  the  office  would  give  a  policy  to  take  effect  during 
the  fifteen  days. 

Cur.  adv.  vu/t. 

And  now  the  judgment  of  the  court  was  delivered 
to  the  following  effect  by  ' 

Lord  Ellrnboeough,  C.  J.  after  slating  the  case: 
"  This  question  arises  upon  the  construction  of  the 
advertisement  published  on  the  10th  of  July,  1794; 
whether  it  is  to  be  considered  as  an  engagement  to. 
insure  all  persons  who  may  insure  for  a  year,  for  the  ad- 
ditional period  of  fifteen  days,  without  any  regard  to 
the  meaning  of  the  policy,  or  whether  it  is  to  be  con- 
sidered as  having  relation  to  the  third  article  of  the 
policy.  The  terms  of  the  advertisement  being  general 
have  furnished  an  argument  that  it  operates  as  an  inde- 
pendent and  additional  agreement  for  an  insurance  for 
fifteen  days  more  than  a  year;  and.  under  this  suppo- 
sition the  declaration  has  been  framed,  which  states 
that '  in  consideration  that  the  plaintiff's,  at  the  special 
instance  of  the  defendants,  would  cause  their  property 
to  be  insured  for  ope  year,  or  for  a  longer  \\mey  the 
defendants  undertook  that  their  said  property  should 
be  considered  by  the  managers  of  the  said  society  as 
4  N  2 
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iaw.       injured  for  fifteen  days  beyond  ihe  lime  of  tbeeipi* 
^^      ration  of  the  said  intended  policy/    To  this  mode  of 
constroiog  the  policy,  it  is  objected  that  all  insurance^ 
by  the  first  article  of  the  proposals,  are  to  be  made  m 
writing  by  a  policy  signed  and  sealed  by  the  direc- 
tors, and  that  the  office  never  permits  an   insurance 
to  be  made  in  any  other  way ;  and  that  the  court  ought 
not  to  consider  the  effect  of  the  advertisement  as  inde- 
pendent of  the  policy  if  it  can  be  referred  to  it.  The 
mode  of  insuring  by  signing  policies,  hjts  been  by  poli- 
cies referring  to  certain  printed  proposals ;  and  by  die 
third  article  thereof '  on  bespeaking  policies,  all  personi 
are  to  make  a  deposit  for  the  policy,  stamp,  doty,  sod 
mark,  and  shall  pay  the  premium  to  the  next  quarter  day, 
and  from  thence  for  one  year  more,  at  leas  I,  and  shall,  as 
long  as  the  managers  agree  to  accept  the  same,  make  all 
future  payments  annually,  at  the  said  office,  witkis 
fifteen  days  aftet  the  day  limited  by  their  respective 
policies,  upon  forfeiture  of  the  benefit  thereof,  and  no 
insurance  is  to  take  place  till  the  premium  be  actual); 
paid  by  the  insured,  his,  her,  or  their  agent  or  agents.' 
In  consequence  of  this  article,  it  was  held  in  the  esse 
of  Tarkton  v.  StanniforthXhKt,  until  the  premium  was 
paid,  persons  insured  were  not  protected,  and  that  the  in- 
tention of  the  parties  was  only  to  continue  the  insurance 
during  the  fifteen  days,  in  case  the  policy  wasaftenranfc 
effected.  In  the  course  of  the  argument  of  the  case,  it  ha 
been  admitted  by  the  counsel,  that  this  advertisement 
was  published  in  consequence  of  that  decision,  and  to 
obviate  any  doubts  arising  upon  it,  and  to  assure  the 
public  that  provided  the  assured  meant  to  effect  the 
policy,  and  a  loss  should  happen  during  the  fifteen 
days,  the  office  would  be  answerable,  although  the 
premium  had  not  been  paid.    That  if  it  must  be  coo* 
strued  without  the  articles  in   the  policy  referring 
to  the  printed  proposals,  it  must  have  the  effect  of  an- 
nulling or  altering  the  contract,  and  that  they  canoe 
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•tand  together.    The  true  way  of  construing  it  is  to        i«*-: 
be  collected  from  this,  that  the  managers  in  the  com-         ^||f~ 
mencement  of  it  declare  that  persons  insured  by  poli- 
cies taken  out  for  a  certain  term,  are  and  always  have 
Seen  considered  as  insured  for  fifteen  days    beyond' 
the  time  of  the  expiration  of  their  policies ;  this  must' 
necessarily  refer  to  the  insurance  before  made,  that 
is,  to  the  policy,  and  shews  the  construction  they  bare 
always  put  heretofore  on  their  own  instrument.    It  is1 
no  new   insurance  different  from  what  was  formerly 
mode,  but  an  explanation  of  the  sense  in  which  they 
understood  it  themselves,  and  which  they  are  willing 
to  have  considered  as   the  true  construction  of  the 
polity.    It  will  then  read  as  if  these  words  were  added 
in  the  insurance  :    €  But  all  persons  insured  by  poll-* 
cies  for -one  year  are  considered  as  insured  for  fifteen 
days  beyond  the  time  of  the  expiration  of  the  policies  ;* 
the  effect  of  which  will  be,  that  the  insurance  con* 
tioues  beyond   the  year,   and  until  the  premium  ts  . 
actually    paid ;     and    when   the  premium    is   paid, 
according  to  the  original  effect  of  the  policy ;  and 
to  leave  it  as  if  nothing  was  said  as  to   when   the 
insurance  took  place.     But  still  the  office  would  have 
ao  option   to  refuse  the  premium;   being  in  effect 
saying,  according  as  the  office  shall  agree  to  accept  the 
premium,  the  insured  shall  be  insured  during  the  fif- 
teen days.    Yet  as  the  option  was  intended  to  enable 
them  to  determine  the  insurance,  and  for  the  purpose 
of  refusing  to  continue  an  insurance  as  long  as  the  assu- 
red might  require,  what  is  there  that  entitles  the  plain- 
tiffs  now  to  consider  this  as  an  insurance,  who  were  m 
do  condition  to  have  continued   the  same  policy  in 
future  ?   The  office  had  it  at  any  time  in  their  power  to  ' 
say,  we  will  not  insure  for  you  beyond  the  expiration 
of  the  present  policy ;  and  then   this  advertisement 
could  do  longer  operate  asa  contract  of  indemnity  lathe 
plaintiffs.  Hie  coqskleration  for  it,  daring  the  fifteen 
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fifteen  days,  if  it  is  to  be  continued  for  a  farther  period. 
It  is  therefore  no  longer  an  indemnity  than  while  the 
Jaum*  premium  may  be  paid ;  with  this  advantage  on  the  put 
of  the  insured,  that  if  a  loss  happens  during  the  period 
of  the  fifteen  days,  the  office,  if  it  should  not  have  de- 
termined the  contract,  will  be  liable,  although  the  pre- 
mium is  not  paid;  this,  however,  does  not  deprive  them 
of  the  power  of  vacating  the  contract,  at  the  end  of 
the  time  by  a  reasonable  notice,  before  the  premium  is 
to  be  paid ;  the  effect  of  which  will  be,  to  give  the  iasa- 
rance  for  the  last  year  of  the  policy,  not  for  the  fifteen 
days,  but  only  for  the  ordinary  term  of  the  policy,  the 
full  period  of  a  year.  If  it  were  so,  to  give  an  inso- 
xance  during  the  fifteen  days  independently,  a  new 
policy,  and  new  stamps  would  be  necessary.  *Hk 
policy  is  for  one  year  at  the  least,  and  for  as  many 
more  as  the  parties  please,  provided  they  pay  the 
premium  within  fifteen  days,  with  the  •ption  for 
the  office  alone  to  determine  it  before  or  during 
the  fifteen  days.  The  policy  shews  that  the  fifteen 
days  are  not  absolute.  It  is  not  an  absolute  poli- 
cy for  more  than  a  year;  and  it  is  such  as  the 
office  cannot  determine  during  that  peroid.  It  is  not 
necessary  to  say,  whether  it  can  be  made  by  parol.  la 
this  case,  there  has  been  a  determination  of  the  policy, 
by  the  refusal  to  accept  the  premium,  and  therefore 
there  must  be 

Judgment  for  the  defendants." 

The  Company  of  Proprietor*  of  the  Liverpool 

Water-works,  against  William  Atkinson,— 

June  18th. 

A  bond,  by  a  receiver  of  rents,  reciting  in  the  condition  that  he 
bad  agreed  to  collect  rents  for  a  certain  company  for  tvekt 
month*,  and  that  the  company  having  required  tenuity  far 
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the  due  performance  of  the  said  qfficc,  in  manner  or  to  the  1805. 
effect  after  mentioned,  that  A,  B.  had  agreed  to  become  ' 
surety  for  him,  in  the  condition  afterwai  ds,  contains  more 
general  words  binding  lum  to  his  faithful  service,  during 
such  time  as  he  shall  be  employed  by  the  said  company  and 
their  successors:  held,  upon  demurrer,  that  the  recital  restrains 
the  operation  of  the  general  words  of  the  condition,  and  that  it 
is  not  forfeited  by  any  breach  of  duty,  after  the  expiration  of 
the  twelve  months. 

'pHE  plaintiffs  declared  against  the  defendant  in  The  Proprieto* 
debt  on  bond  for  JOOl.  with  a  condition,  whereby,  w.^"^ 
after  reciting  that  the  said  defendant  had  come  to  an  **""* 
agreement  with  the  said  plaintiffs  to  collect,  get  in,  f*IK,0,r« 
and  receive  the  several  rents,  and  other  revenues 
arising  and  to  arise  from  the  said  plaintiffs9  works  and 
undertakings  in  and  near  Liverpool  aforesaid,  from 
time  to  time /or  the  space  of  twelve  months,  from  the 
date  thereof;  and  that  the  said  plaintiffs,  having  re- 
quired security  for  the  due  performance  of  the  said 
office  of  receiver  in  the  manner  or  to  the  effect  after 
mentioned,  Thomas  Harpley  had  agreed  to  enter  into 
and  join  him  the  said  defendant  in  the  said  writing 
.obligatory  for  that  purpose,  with  and  upon  the  rendi- 
tion thereunder  written,  it  was  thereby  declared  that 
the  condition  of  the  said  writing  obligatory  was  such 
that  if  the  said  defendant  should  and  did  from  time  to 
time,  and  at  all  times  thereafter,  during  the  continuance 
of  such  his  employment,  use  due  diligence  in  collecting 
and  receiving  all  rents  and  sums  of  money  which 
nhould  annually*  grow  and  become  due  to  the  said 
plaintiffs,  their  successors  or  assigns,  at  and  within 
Liverpool  aforesaid,  from  or  in  respect  of  their  said 
undertaking,  and  did  and  should,  as  often  as  he  should 
be  thereunto  requested    by   the  said  plaintiffs,   their 

*  This  word  was  omitted  in  the  declaration,  but  appeared 
in  the  bund  on  its  being  set  oul  on  oyer. 
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_1005.       "  successors  or  assigns,  or  by  the  said  phrintifiV  coatod* 
The  Proprietors, tec  a*  Liverpool  aforesaid,  well  and  truly  paj,  or  csb» 
of  Liverpool  to  be  paid  and  accounted  for  unto  the  said  /fataftfi 
Vrmi"  *   **  Liverpool  aforesaid,  to  their  satisfaction,  or  to  the 
Amnion,    satisfaction  of  the  said  committee,  all   sach  sum  ssi 
sums  of  money  as  he  the  said  defendant  should  have 
had  and  received  of  or  from  any  person  or  persons  to 
the  said  company's  use,  and  render  to  the  said  plei* 
tiffs,  their  successors  or  assigns,  or  to  the  said  cote- 
*  tnittee  from  time  to  time,  a  true,  just,  and  perfect 

account  in  writing  of  all  and  every  sum  and -sums  of 
teoney  by  him  theretofore  had  and  received,  of,  from, 
or  on  account  of  the  said  works,  for  the  rents  and  other 
revenues  thereof,  or  of,  or  for,  or  on  account  of  the  ml 
plaintiffs,  their  successors  or  assigns,  and  for  which  be 
should  or  ought  to  be  charged  or  chargeable ;  and  shotti 
'then  also  deliver  up  unto  the  said  committee  all  books  of 
'account,  and  other  accounts,  papers,  writings,  sad 
Touchers  whatsoever,  relating  or  belonging  to  the  said 
plaintiffs,  and  Which  should  then  be  in  his  hands  or  cus- 
tody.  And  also  if  the  said  defendant  should  and  did  » 
long  its  he  should  continue  and  be  employed  by  the  said 
ptainliffs,ftom  time  to  time,  observe  and  perform  the  or- 
ders '  ahd  directions  of  the  said  committee,  as  far  is  tbe 
'same  should  concern  or  relate  to  his  said  employment. 
and  justly  and  truly  in  all  other  respects  behAve  himself 
in  the  said  office  or  employment  of  receiver  of  the  afore- 
said rents  and  other  revenues,  and  duty  account  for 
the  same  as  aforesaid,  then  the  said  writing  obligatory 
was  to  be  void,' or  else  to  be  and  remain  in  full  force 
and  virtue.    The  plaintiffs  then  averred  that  the  said 
defendant  continued  and  was  employed  by  the  ssai 
plaintiffs  in  the  said  office,  for  a  long  space  of  time 
after  the  making  of  the  said  writing  obligatory,  to  vie 
from  the  date  thereof  until  and  upon  the   14th  day  of 
September,   180  k,   to   wit,  at,   8cc.  that  during  tint 
time  divers  large  sums  of  money  from  divers  persofis 
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to  the  said  plaintiffs,  the  amounting  in  the  whole  to        180& 
*  large  sum  of  money,  to   wit,  the  sum  of  4001.  of 


fcc.    and  a  breach  was  then  stated  in  not  accounting  ©f  Liyikpoo* 

for  and  paying  the  said  sunt  of  money,  whereby   the  Water- Worn 

said  obligation  became  forfeited,  and  an  action  accrued    Annuo*. 

to  recover  the  said  5001.  the  penalty.    To  this  the 

defendant  after  setting  out  the  condition  pleaded  that 

for  the  space  of  twelve  months  from  the  date  of    the 

said  writing  obligatory,  be  the  said  defendant  did   use 

doe  diligence,  8tc.  and  at  the  end  of  the  said  twelve 

months  duly  delivered  up  his  papers  and  accounts, - 

stating  in  the  terms  of  the  condition  a  due  performance 

thereof  during  the  twelve  months.    The  plaintiffs  by 

their  replication  set  out  particularly  a  breach  of  the  con* 

dition  after  the  twelve  months ;  to  which  the  plaintiffs 

demurred :  and  thereupon  the  defendant  joined  in  the 

demurrer. 

Richardson,  in  support  of  the  demurrer.  "  The 
general  words  of  this  condition  must  be  restrained  by 
the  recital ;  by  which  it  appears  that  the  agreement 
to  make  the  defendant  receiver  for  the  company  is 
only  for  twelve  months;  and  there  are  no  words  to 
shew  that  it  was  the  intention  of  the  company  to  em- 
ploy him  longer.  The  obligation  is,  that  he  shall 
during  the  continuance  of  such  his  employment  use  due 
diligence,  &c. ;  the  word  such  therefore  refers  to  the 
recital,  and  confines  the  operation  of  the  condition  to 
the  period  mentioned  therein."  In  support  of  this  posi- 
tion be  cited  Stanton  v.  Dayf  Stubbs  v.  Clough,f 
Lord  Arlington  v.  Merricke,%  and  Wrights.  RusstlL% 

Clarke,  JL  contra.    "Although  the  words  of  the 
recital  shew  an  agreement  to  employ  the  defendant  as 
a  receiver  for  twelve  months,  yet   there  is   pothing  to    , 
*hew  that  he  was  not  to  be  continued  in  the  employe 


*  Attyn,  10;  Stifle,  14.  +1  Str.  227. 

J  2  Saunders,  4X1.     «f  3  /*'«*.  530;  2  BL  Rep.  334,  S, C,, 
No.  :u  A  o 
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Jfiorf.        went  of  the  plaintiffs  for  a  longer  period.     The  rery 
The  Proprietors  object  of  the  bond  was  to  secure  his  fidelity  dqring  all 

wLlTB\v0 T  8UC^  liipe  as  'ie  s^ou^  **  employed.  Lord  Arlington 
«*ritp       v.  Mcrricke  is  the  only  case  cited  that  bears   any  aaa- 

ATiiNfpw.  lpgytothw;  but  that  was  an  appointment  by  Lord 
Arlington  under  seal,  and  was  the  case  of  a  surety.  The 
j-ecital  is  only  to ,aid  some  ambiguity  in  the  condition, 
tut  if  ihe  condition  is  clear,there  can  be  no  necessity  for 
recurring  to  the  recital  to  explain  it.*  In  St.  John  v, 
Diggesfi  which  was  debt  on  obligation  rfo  pay  101. 
for  the  rent  of  certain  lands/  it  was  held  thai  these 

'  latter  words  were  but  recital,  and  the  101.  was  payable 

>at  all  events.  Here  the  words  of  the  condition  are  to 
collect  the  rents  which  shall  annually  grow  due  ;  this 
shews  that  it  was  to  continue  longer  than  a  year." 

Lord  Ellenborougii,  C.  J.  "  Why  nvgbt  not 
he  collect  annual  rents  which  might  then  annually  be- 
come due?" 

Clarke.  4t  The  word  successors  wonld  not  have  been 
used  if  ft  had  not  been  a  permanent  engagement 
This  alfco  appears  from  the  latter  branch  of  tbe 
condition.  •'  And  also,  if  the  said  W.  A.  shall  so  long 
as  he  shall  continue  to  be  employed  by  the  said  com- 
pany, from  time  to  time,  observe  and  perform  their 
orders,  &c.  and  it  is  a  general  maxim  that  all  word* 
shall  be  taken  most  strongly  against  the  grantor, 
obligor,  or   person  usiug  thetn." 

Lord  Ellei^borougii,  C.J.  ff  It  does  not  folloir 
from  the  words  last  referred  to,  thut  he  is  to  continue 
to  be  employed  beyond  the  year;  and  you  must  gene- 
rate a  doubt  upon  the  words  before  your  maxim  can 
apply.  Tlrib  case  seems  to  go  upon  all  Jours  with  I»rd 
Arlington  v.  Mcrricke,  and  although  it  is  the  caseof  a 

*  RoL  247.     Parol,  388,  a.  lfi.  +  Hobart,  ISO. 
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principal,  it  is  in  effect  also  the  case  of  a  surety  ;  for       j805a 
both  the  principal  and  the  surety  are  bound  in    the  _  J*  ?  .■ 
same  terms  ;  and  we  cannot  give  to  the  same  words  in  of  Liverpool 
the  case  of  the  principal  a  greater  effect  than  hi  that  Wftt%cer^orkt 
of  the  surety.    The  recital  is  of  an  engagement  to  fee    Atmsqv* 
employed  for  twelve  months,  and  they  state  that  they 
had  required  security  for  the  performance  of  the  said 
office.      What  is  that  office  ?  To  collect  rents  for  the 
before-mentioned  term,  the  particulars  of  which  are 
stated  afterwards.  Then  there  are  general  words — dur- 
ing the  continuance  of  such  his  employment.     Wha6 
employment  r   Leave  out  the  word  suck  and  instead  of 
the  word  of  reference  insert  the  words  referred  to,  then 
it  will  be  his  employment  in  the  office   during  twelte 
months ;  and   though  the  word  annually  is  used,  on 
which  a  question  has  been  suggested,  this  does   not 
mean  that  he  will  annually  account  to  the   company 
after  the  time  that  he  is  to  serve  the  company.    Tim 
case  runs  in  terms  with  Lord  Arlington  v.  Merrickc,. 

Judgment  for  the  defendant. 


Lin  do  against  Simpson. — July  3. 

After  issue,  notice  of  trial,  putting  off  the  trial  till  a  subse- 
quent lerm9  and  a  plea  ^bankruptcy,  puis  darrein  conti- 
nuance, the  court  gave  leave  to  amend  that  plea  uithout  im- 
posing the  terms  that  the  plaintiff  should  be  at  liberty  to 
discontinue  without  costs,  but  imposing  terms  as  to  continu- 
ing the  notice  of  trial,  and  taking  short  notice.  Q.  Hots 
bankruptcy  is  to  be  pleaded  puis  darrein  continuance, 

TTHIS  was  a  rule  for  the  plaintiff  to  shew  cause  why 

the  defendant  should  not  be  at  liberty  to  amend  the  Sim  wo*.  a 
pleading  by  stating  the  particulars  of  the  bankruptcy 
in  his  second  plea.  The  case  appeared  to  be  as  follows : 
Issue  was  joined  in  Hilary  term  last  on  the  general 
ififtu*;  and  notice  uf  trial  was  given  for  the-  sitting* 
after  Hilary  term.    Application  was  th«a  wade  to  pot 

4   ©   2 
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1805.       off  the  trial  until  Easter  term,  on  account  of  the  ab- 
.    1imo       fence  of  a  material  witness  in  the  tVest  Indies.     In  the 

ternrt  affidavit  for  this  purpose  there  was  no  intimation  that 
Simmwit.  tjje  fofexfant  was  delaying  the  trial  in  order  to  obtain 
his  certificate,  and  the  trial  was  accordingly  pot  oft 
The  commission  against  the  defendant  issued  on  the  4th 
of  December  last;  the  certificate  was  signed  in  Ft- 
bruary,  1805,  and  allowed  op  the  28th  day  of  Febrmary, 
1805.  The  court  afterwards  admitted  the  defendant  to 
plead  this,  puis  darrein  continuance.  And  now  the 
defendant  whs  desirous  of  amending  the  plea,  it  being  in 
the  general  form  under  the  statute  5  Geo.  //.  el  30, 
s.  7  ;  and  it  being  thought  most  advisable,  on  ibe  part 
of  the  defendant,  to  insert  all  the  proceedings  in  the 
bankruptcy  iu  full,  as  in  a  plea  of  bankruptcy  before 
tl^at  statute. 

G  arrow  shewed  cause,  and  contended,  at  first,  that 
the  defendatU  was  not  entitled  to  amend ;  bat,  upon 
Lord  Eli.enb^roxjgh,  C.  J.  observing  that  the  defen- 
dant did  not  want  to  plead  bankruptcy  anew,  but  to 
plead  it  correctly,  he  then  requested  that  the  plaintiff 
should  have  liberty  to  discontinue  his  action  without 
costs. 

Lawrence,  J.  "  You  must  reply;  the  plea  will 
not  conclude  to  the  country;  judgment  aajn  case  of  * 
nonsuit  cannot  be  obtained  for  not  going  to  trial ;  and 
then,  if  you  do  not  reply,  you  may  move  to  stay  pro- 
ceedings. As  to  discontinuing  without  costs,  there  is 
not  enough  to  shew  you  to  be  entitled  to  that  at  pre* 
•  sent. 

Lb  Blanc,  J.     "  You  should  come  with  ihatmo- 
.  tion  hereafter,  next  term." 

The  term?  of  the  present  rule  weft-then  seUled  that 

*  See  Tamer  v.  Cutter  on,  6  East.iW,  and  9  Smiths  B*r 
ports,  43?, 
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if  the  plaintiff  should  choose  to  go  to  trial,  the  notice       iee5> 
of  trial  should  be  continued  the  same  as  before,  and  the      — — -  • 
defendant  should  take  short  notice  of  trial.  ^,°f° 

The  Solicitor  General  and  Peake,  for  the  de-  su**0*' 
Jendant,  said  they  had  great  difficulty  as  to  the  pro- 
priety of  pleading  the  certificate  generally,  puis  darrein 
continuance,  under  the  atat.  6  Geo.  XL  c.  SO,  §  7,  and, 
upon  consultation,  thought  it  most  advisable  to  amend 
the  plea. 

The  Court  intimated  no  opinion  upon  this  point,* 
but  made  the 

Rule  Absolute- 


Cheap  against  Popham.  Bart.~- 
June  26. 

SemWe.  A  defendant  is  not  entitled  to  a  rule  to  shew  cause 
why  the  plaintiff  should  not  give  security  for  costs,  until 
he  has  applied  to  the  plaintiff'*  attorney,  and  he  has  refused*; 
or  at  least  he  is  not  entitled  to  make  it  absolute  if  the  plaintiff'* 
attorney  having  offered  to  give  such  security  as  the  master 
should  require,  and  to  enter  into  a  bond  for  tie  purpose, 
the  defendant  refuses  to  accept  of  this  accommodation- in 
order  merely  to  gain  timey  or  defeat  the  purposes  ofjuttice. 

T^HIS  was  a  rule  calling  upon  the  plaintiff,    who 

resided  in ,  and  out  of  England,  to  give      C£*j£ 

security  for  the  costs.       It  was  admitted,  that  the  Popbam.  hvv 
defendant  was-entided  to  have  the  rule  made  absolute 
in  the  ordinary  course  of  proceedings  ;    but  on  the 
part  of  the  plaintiff,  it  was  insisted  that  it  ought  not 

*  See  Parish  \\Sattefd%  2  IVils.  139,  wn»cn  *as  a  pl» 
after  issue  joined,  and  therefore  a  plea  puis  darrein  continu- 
ance; and  tee  how  far  it  is  overruled  by  Willan  s.Giordanb 
€0.  B.  Lavs,  356,  and  Tamers  v.  Cameron,  and  Another. 
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1W5.       to  be  made  absolute,  or  else  that  terms  should  bei& 

1  '  posed  of  giving  judgment  of  the  term,  under  the  follow- 

verms       ing  circumstances,  which  shewed  that  it  was  intended 

Pophaji.  Bart  mercly  as  a  trick  to  prevent  the  plaintiff  fromobtais- 

ing  a  judgment  of  the  term. 

The  action  was  in  debt  upon  a  bond  forOOOOl.  with 
interest  from  December,  1792.  Up  to  and  on  the  ISth 
of  June ,  the  defendant  had  nof  appeared,  the  pro- 
ceedings'having  been  instituted  in  Easter  term, sad  the 
alias  distringas  being  returnable  on  the  17th  of  Jaw. 
On  the  20th  of  June  the  defendant  craved  oyer;  oolk 
Slst  a  plea  was  demanded  ;  and  on  Saturday  the  9£i, 
when  the  plaintiff  was  entitled  to  a  plea,  the  defetAssi 
obtained  the  above  rule-  which  he  served  on  that  dsv 
or  on  Monday  to  shew  cause  on  this  day.  Monh 
being  a  dies  tion,  judgment  for  want  of  a  pleacoaU 
not  be  signed,  and  thus  by  the  present  rale  being  * 
stay  of  proceedings  during  Tuesday  and  to  day,  & 
plaintiffv/ould  be  prevented  from  giving  notice  of  trW^ 
the  last  sittings  within  term.  In  order  to  prevfot&s 
consequence,  the  plaintiff's  attorney  offered  to  gi« 
security,  and  also  a  bond  to  go  before  the  master,  » 
if  the  rule  weje  then  made  absolute  ;  but  this  oot  £* 
fiweringthe  purpose  of  the  defendant,  was  refused;*1*! 
now, 

Marry  at,  for  the  defendant,  shewed,  that  as  tfc» 
plaintiff  could  not  hare  signed  judgment,  if  a  pleali*i 
been  filed  early  on  the  Tuesday  morning,  this  rule  bad 
occasioned  no  delay;  and  that  .the  proceedings,  fftr? 
strictly  regular  in  point  of  form,  on  the  behalf  of  i. 
defendant. 

I*ord    Ellexborough,   C.  J.     "  It  does  not  r- 
pear  that  there  could  have  been  a  plea  before  Tutti- 
and  the  plaintiff,    has   not   been  prejudiced  by  t 
delay ;  but  yet  it  appears  that  there  has  been  *«': 
intention  of  obtaining  time   bv  artifice.    Here  thi 
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never  was  a  necessity  of  applying  to  the  court  for  this       iso5. 

rule ;  and  I  think  there  ought  never  to  be  a  rule  of  this      ~ ' 

"kind  obtained,  until  the  attorney  on  the  other  side  has       vow* 
been  applied  to,  to  say  whether  he  will  give  security  PoFa41*  Bm* 
without  applying  to  the  court." 

Lawrence,  J.  "I  would  not  have  it  supposed, 
although  the  parties  proceed  with  the  strictest  regula- 
rity in  form,  if  it  afterwards  turns  out  that  the 
intention  of  obtaining  a  rule  was  by  art  and  ingenuity 
to  do  that  which  is  wrong,  that  such  conduct  shall  pass 
without  censure.  There  is  not  a  day  that  passes  in  which 
some  of  the  rules  of  the  court  are  not  used  for  improper 
purposes.  Applications  are  constantly  made  for  particu- 
lars of  the  plaintiff's  demand  by  persons  who  have  bet- 
ter information  than  thep/aift/t^himself.  But  wherever 
I  see  that  any  rule,  which  is  intended  for  the  purpose 
x>f  justice,  is  applied  to  the  purposes  of  injustice,  I 
shall  as  far  as  in  me  lies,  endeavour  to  frustrate  that 
intent,  and  deprive  it  of  its  effect,  and  I  shall  consi- 
der the  attorney  as  guilty  of  a  very  serious  offence.9* 
Rule  discharged  with  costs. 


WitLouoHBY  againt  Swinton. — June  fiO. 

/4  bond  for  payment  of  money  by  instalments  yearly  ,101th  a  sepa- 
rate agreement,  that  the  forfeiture  of  the  condition  is  not 
to  extend  to  accelerate  the  payment,  is  within  the  statute  8 
and  9  W.  III.  c.  11.  s.  8,  and  the  plaintiff  having  obtained 
judgment  thereon,  cannot  sue  out  execution  for  a  subsequent 
instalment  without  suing  out  a  scire  facias. 


HTHIS  was  a  rule   to   shew  cause  why  the  fi.  fa.  Willoo»»it 

issued    in   this  cause,   and   all  the  proceedings     Swmio*.. 
should   not  be  set  aside,  and  why   the  sum  of  53l. 
which   had  been  paid  into  the  haftds  of  the   sheriff 
of  London  should  not  be  restored  to  the  defendant. 
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i*os.  The  plaintiff  had  entered  up  judgment  on  a  bond  for 
\^a  -  lOSOl.  conditioned  for  the  payment  of  4941. 4*  3d.  bj 
jtnui  ioitaiintntsattbe  rate  of  601.  per  c/ii*.  U poo  whicb bowl 
$#t»mr.  ^^^  rj|s  inctofsed^o^after  which  there  watcxecatedtbe 
following  agreement:  "  memorandum,  whereas  Mr.D, 
Swinton  has  Urn  day  given  and  executed  to  me  one  bond 
or  obligation  in  the  penal  sum  of  10801.  conditioned  for 
the  payment  of  4{)4l.  4s.  id.  by  instalments  at  Aerate 
of  501.  per  annum;  now  I  do  hereby  declare,  that 
nothing  in  the  said  bond  or  obligation  contained  shall 
authorize  me  to  proceed  upon  any  default  of  payment 
for  any  sum  which  shall  not  have  become  actnaliy 
due  at  the  time,  nor  tend  in  any  manner  to  accelerate 
any  of  the  payments  mentioned  in  the  said  bond  or 
the  condition  thereof ;  witness,  &c.  this  SOlh  of  Jtf a?, 
}801w.  Upon  this  bond  the  plaintiff  had  brought 
in  action,  and  obtained  a  judgment,  and  sued  out 
execution,  whereupon  the  defendant  paid  7«tf.  fortbe  | 
instalments  then  due,  and  the  plaintiff  gave  a  receipt 
in  discharge  of  the  action.  He  now  sued  oat  execu- 
tion, for  instalments  since  due,  without  having  seed  I 
out  a  scire facias  and  without  having  assigned  a  fre*i  | 
breach. 

Par nth er  now   shewed  cause,  and. contended ihst 
this   was   merely   a   bond   for  the  payment  of  aiouer 
which  was  not  within   the  words  and#  meaning  of  tbe 
'statute  8  and  9  IV.  III.  c. .11.  si  8,  and  that  die  ci*  | 
which  had  lately  been  decided  with  respect  to  aonuiiv 
'  jbondfe*.  ta  which  it  was  held  necessary   to  eve -out  a  ' 
$cire  facias  for   every  instalment-  were  Jfcrt*  applicant  j 
to  the   present  case.     He   cited    Darby   v.  flilti**'  i 
Jlorvejlw  Hanforih-fj  and  ajso  Tidtts  Practice  saw1 
edition,  10713-  I 


*  2  Strange,  D.*?. 
t  2  lJltUksh>ttcK  845. 


In  tht  Fdrty-fifth  Y«*  of  George  lit.  66** 

M  a**tat,  cdntri,  relied  upon  the  case  of  Co/fttt  v.       H05. 
toMfn**  and  said  that  the  case  of  Darby  v.Tftifctiiswas  Wj^^OT. 
decided,  when  it  was  the  genetai  opinion  that  an- 


nuity bonds  were  not  within  the  statute ;  and  he  said  %wmwm 
that  there  was  a  great  difference  between  this  case 
and  those  in  which  there  was  a  judgment  for  the  whole, 
and  a  cetut  txcCutio. 

tiord  Ellen  Trough,  C.  J.  u  th€ citse  of  Cdttihi 
V.  Collins  decided  this  question,  when  it  decided  in  the 
case  of  an  annuity,  that  there  should  be  no  execution 
for  new  instalment*,  without  ajctVc  facias,  although 
the  ju^gm^nt  extend*  beyond  the  sum.  1  see  no 
difference  between  sums  of  money  payable  during  the 
tfrm  of  a  .man's  life  annually,  and  sums  payable  for  a 
series  of  years,  each  of  them  referred  by  bond.  They  are 
expressly,  within  the  terms  of  the  statute.  The  court* 
having  determined  the  former  case>  it  must  follow  that 
ii  applies  to  all  cases  falling  within  tbe.same  principle. 
There,  is  no  difference .  whether  the  instalments  art 
limited  by  the  term  of  existence  generally,  or  by  aspecU 
ffc  term  of  years.  The  practice  also  has  generally  beeii 
bo,  arid  it  is  Very  convenient ;  for  if  the  party  has  paid 
a  part,  he  itaay  jplead  it  to  the  scire  facias,  or  if  be  has 
paid  the  Whole,  be  may  have  the  means  of  preventing 
ihjuty  fcetng  done  to  him  by  an  execution,  upon  which 
btherwise  he  #ould  be  left  to  his  action,  or  to  move  thi 
dourt,* 

Grist,  J.  tk  I  WaSrttbefr  inclined  to  doubt,  but  I 
think it»decid*d  by  Cdllim  v.  Collins" 

Laweknqb,  5.  "  Since  the  case  of  Collim  ?.  Col* 
&nzM  there  bos  been  no  decision  to  distinguish  (hi*t;as* 
from  it.    But  1  think  it  is  a  very  severe  case  upon  ere* 

■         ■  ii  >■  >>■  1 1 1»  ■  j  ii  i  •  ii' i  ii  ■  hi  i     mi   hi  in     i 

*  2  Jfor.  itoj  82& 
jfo-  S3,         *  4 fr 


tip 


Cat*  inB.&i*  Trinity  Term, 
ditors  wlftri  there  has  teen  no  default  s  for,  to  be  pat  to 


Welch 

vcrtut 

IftSLAPD* 


_  •■     "        bring  as  many  actions  as  there  arc  instalments  is 
««•»•       bard  upon  iptmmttff" 
Smm**  Rulb  a*somjtb,  bat  withont  costs. 


i         'W^LtrnagatVitf  hrELAK©.— Jtity  1st. 

fFfifre  f  A*  re  is  a  bond  for  performance  of  articles  f  the  statute  of 
T&%9W*Uf.€+^i*compvl89rion  f  Ac  plaintiff  ioemg* 

bnacjies.     .  i.    '  . 

'VHIS  was  a  Tule  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  custody,  upon  a 
ca..  sa.  toed  out  «pon*  a  judgment  in  an  action  of 
debt  on  a  bond,  which  was  tooditioned  for  the  per- 
formance of  certain  articles  of  agreement ;  and  upon 
which  the { plaintiff  had  signed  final  judgment  and 
taken  out  execution,  without  having  assigned  breaches 
and  assessed  the  damages,  under  the  statute  8  and  9 
W.  III.  c  S,s.ll. 

1  Woon,  for  the  plaintiff,  shewed  cause*  apd  said 
that  the  case  of  Drage  v.  Brand/*  which  was  ifee  first 
or  principal  cade,  in  which  it  was  held  to  be  necev 
gary  to  assign  breaches,  in  such,  a  case,  wa$  yenr  iocor- 
rt!ctly*re{)dfted  in  /? 7/ion,  and  Had  led  to  B&P c^  jetrpT 
in  the  9ii  Wqncnt  decisions.  He  was  in  tliejpause  i  and 
he  sfcafad  tht  'case  pearly  as  it  ip  stated  In  the  regard,  but 
jMtfcd'YhStthfe 'ptaintffi'h£&&ssigne&  two  breaches*  q poa 
the  agreement,  and  notwithstandingtook  a  verdict  for  Is* 
4u^a0e}  only ;  and  that,  aocortfcng  t*  fcisretoUaetion  of 
ttie  case,  the  court  Jxeld,  that  U  Jtfar*,4pfc*wft  upon  the 
plaintiff  to  assign  breaches  or  not :  but  that  having  done 
so/ite -rnust  proceed*  tor  assess  the'  dama'geS.  That  the 
*»»rP  aJs6  took  notice  of  the  Wprds  of  the  statote, 
wfcittetrrf  to  one  part,  and  as  to**  one.  subject,*  optional, 
hV*  ffl  tfl  thfi  nlh»r  ^w»p«i^«y)  "J  *fc«»«i»^  wor# 

4  ' 


^zivhs.'sri: 
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«  awy/'  is  used  in  the  stattf  te.     He  then  ptoceeded*  Co       twa. 
txumine  the  ether  subsequent  cases,  arid  further  sug-     -.  y^Tn  w 
gested  some  serious  inconveniences  to   fhe  plaintiff;       tmi,* 
tuch  as  that  in  the  northern  counties/  as  the  damages 
couk)  not  be  assessed  before  the  sheriff,  the  case  most 
stand  for  trial  at  the  assizes,  and  the  party  be  delayed 
twelve  months. 

Tub  court  sard,  it  might  be  remedied  by  laying 
the  venue  in  London.;  and  considering  the  point  fully 
fettled,  mad* 

Tim  bum  absoiws. 

LiNYHWAiTO  against  Berlin  GB.-^Ji/fy  1st. 

To  entitle  the  defendant  to  costs  unfa  43  Geo.  III.  c**6,i.  3, 
there  must  be  an  actual  recovery  by  lay,  and  a  compromise 
for  leu  than  the  sum  sworn  to  will  not'  entitle  tie  defendant 
toe***,  _ 

TN  this  case  the  defendant  had  beei*  arrested,  and  Lwth#ait» 
there  was  a  mistake,  as  it  was  said,  in  the  account?  bH17»i«i, 
between  the  plaintiff  and  the  defendant.  The  iefen- 
dant  paid  money  into  court,  les*  than  the-  sum  for 
which  he  was  arrested.  The  plaintiff  took  tills  sum 
out  of  court,  and  then  the  defendant  obtained  a  rul* 
to  shew  cause  why  the  plaintiff  should  not  pay  costs 
under  the  stat.  43  Geo.  III.  c.  46,  s.  3,  which  enacts 
that  in  any  action,  whereon  the  defendant  shall  ha 
arrested,  and  wherein  the  plaintiff  orp/aintiffs  sha^l 
recover  less  than  the  sum  sworn  to,  &c,  the  defendant 
shall  be  entitled  to  costs. 

I^rTTLEDAJLB,  for  fa.pUti*mH£r  eonttnded,'  from  ii 
passage  in  the  case  of  Clarke  v*  Fisher  *  that  tiro 
case  was  not  within  the  statute  there  being  no  *eeov*ry ; 
ai>d  pf  this  opinion  was  the  court,  and.  therefor?  di*» 

-8 v      ■         ■     i      "  ■■     ■       .i     i    i    ■    .1  »i7»;>  ■  ■     y 

*  1  Smith's  Reports,  42U.  ..  ~  ,><" 
4t  8 
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Charge;!  {he  rule;  but,  as  it  was  a  qdesttoa  npcnrtke 
construction  of  the  statute,  they  ^joal£notcUschaj§e 
it  with  cost*. 

Hift&itovj  W.  contril. 

.         .  *  '  -     *  *^ 

I4ITTLEDALE  then  opposed  the  rule  opon  the  me- 
rits, and  thereupon  the 

Rule  iy as  discharged  witfc  costs. 

Gke*n  against  Law — July  3d. 

There  is  no  compulsion  upon  a  defendant  to  make  a  set-off t  omj 
v  if  he  please*  he  may  bring  a  cross  action;  provided  he  and 
his.  attorney  cboosp  to  incur  the  edtunrofuaoltftiaata 
and  Urinous  character,  and  the  censure  of  the  coor^ 
which  will  follow,  unless  good  reason  can  be  shewn  for  wit 
pleading  suck  set -of. 

Qmm*  '   TN  this  case  there  were  cross  demands  between  the 
venM  plaintiff  nnd  defendant.    The  plaintiff  was  indebted 

to  the  defendant*  in  7l.  S*  4d.  for  bread;  and  the 
defendant  was  jocjebte^l  to  ihevlaintiff,  in  Si.  Jte-  for  a 
chaldron  of  cqal%,  for  which  thia-action  was  brought. 
Th«  defendant  bn4,  howpver,  previously  brought  an 
action  for  the  7l.  S3.  4d.  and  upo'n  the  ptalnlij^s  then 
taking  out  a  summons  to  stay  proceedings,  uoon  pay- 
ment of  debt  and  costs,  offered  to  ijlow  the  31.  Stf.  and 
had  always  been  willing  to  receive  the  balance  really 
due.  At  the  judge's  chambers,  the  attorney  for  L&sr, 
did  nof  know  wh^t  the  counter  demand  was  exactly, 
or  the  judge  would  then  have  made  a;*  order  tor  slay- 
ng  all  proceedings,  upon  payment  oT  the  difference  :* 
Grtc$  had  jest  then  issued  his  writ,  returnable  almost 
immediately,  in  order  to  get  the  costs  of  a  declaration; 
and  his  attorney  then  wanted  to  have  the  costs  of  the 
writ  paid  ta  him.  ..,.-.- 

-*  Lamyund  his  attorney,  swore,  'Aat  he  had  oever 
demanded  more  than  his  balance/  but  could  not  prove 


Law. 
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a  tedder  of  the  cross-demand  until  after  the  writ  issued  A 
and  when  hit  attorney  attended  brfbre  the  judge, 
Crtt it's  attorney  swore,  that  he  or  his  clerk  who  at- 
tended the  judge  did  not  then  Jnow  the  amount ;  that 
be  afterwards  met  Law's  attorney  at  the  master's 
pi§ce,  when  La?$  cos|s  were  taxed  at  £l,  9s.  Sd. 
and  be  then  offered  to  take  the  three  guineas,  with  his 
costs  out  of  pooket,  being  at  that  time  I  /.  49. 

There  was,  however,  no  breach  of  good  faith  sug- 
gested, but  merely  an  adverse  litigation  about  costs, 
and  tbe  rjgbt  to  bring  *  eroas  action  ouf  of  revenge. 

Reads*  shewed  cause; 

Andrewi  waj  frearo!  centra. 

The  court  ordered  the  affidavitsto  be  read  through, 
*ftd  took  down  the  name*  of  the  atfornies,  which  it 
jroald  be  improper  to  state  hepe. 

Thb  court  then  agreed  that  there  709  nq  compul- 
sion to  plead  a  set*  off,  but  by  inquiring  whether  there 
bad  been  any  breach  of  good  faith,  seemed  to  me  Jo 
insinuate  that  if  there  had  been,  they  wouW,  at  least, 
bavemplcted  the  offending  party  in  the  costs. 

Lord  EllenborougHj  C.  J.  "  This  is  a  race  for 
posts.  The  clients  on  both  sides  woulcj  ha,ve  settled 
the  whole  amicably,  perhaps,  but  for  the  attbrhies. 
The  law  which  gives  aright  tp  make  a  set-off,  does  not 
compel  it,  I  feel  regret,  however,  that  we  can  do 
nothing  in  this  case.  If  \  bad  found  that  the  party, 
being  entitled  to  the  71.  10a:  had  offered  to  set  off  the 
exact  amountspecifically  on  the  other  $ide,  upon  being 
paid  the  difference,  an4  there  had  been  any  promise 
to  pay  that  difference,  we  "perhap§  might  have  inter- 
fered, or  it  might  possibly  have  amounted  to  a  tender.0 

Lawrence,  J.  expressed  himself  in  strong  terms 
frf disapprobation  against  both  the  attornies.  He  said, 
*f  TJjis  ia  that  sort  of  conduct  which  bring*  discredit 


^.       PP$Q  *  profession,  which,  I  axean  tM  part  of  it  wUd 

*<£^     >Jongsto  attorn^  if  fairly  conducted,*  as  hono* 

«w      .  *ble  a  profession  as  a  man  can  ordinarily  be  employed*, 

;     ^^rtmderto^^  big  cfent  that  tbeco^iM 
<  be  given  up.  ' 

The  BULtwaa  discharged. 

Hanson  and  another  (Assign**  of  John  Wauac! 
and  Another,  Bankrupts)  against  Ja*bb  Meykb. 
July  3d. 

A.  sdk  all  hU  stasvk  to  A,  at  *»  «*?*  pr  «wt,  ay**  «*  /» 

months,  allowing  fourteen  days  for  the  delivery,  wdorimki 
warehouse-keeper  to  weigh  and  deliver  all  his  starch  Ul 
who,  inconsequence  theYeof,  obtains  the  delivery  of  *W 
.     *^ty*eihevk&u  weighed  and  defa 

rupt ;  Held,  that  A.  may  rtfme  t*  deiiter  ii*  remimska 
u  unweighed,  the  delivery  of  part  noj  Mays  omMndet 
delivery  of  the  whole,  where  a*y  thing  remans  tohedm.u 
weighings  to  ascertain  the  price, 

«r,„      .        value  of  SScwt.  lq.  $Hb.  of  ^Ur«b,  .nod  wstrri 
*4«»»*.     before  Iprrf  £M**Bo*ou«»ia  C.  J.  *t  the  sittiajsst 
Guildhall,  after  Jrvitytewn,  1803,,  when  these  w«  a 
LTvrdic|  for  the  defendant ;  and  a  taotioo  being  made  fori 
pew  trial,  which  was  argued  in  last  Mi<had*uu  ton, 
the  court,  by  consent,  in  Hilary  term  lasL  ordeieat 
case  tp  be  made  of  the  facts  that  were  proved  at  the 
tnal,  which  are  as  follows ;  The  plainttftue  assignees 
of  the  estate  and  effects  of  Johu  Wallace  and  WiUm 
Hants,  under  a  commission  of  bankrupt  issued  agaiut 
them.  The  defendant  is  a  merchant  in  London,  In  tbe 
month  of  January,  1801,  tbe  bankrupts  employed  Mt. 
Item*  Wright,  their  broker,  to  purchase  of  tbe<k- 
fendant  aquantity  ofstarch,  about  fourtoos,  bekngioj 
to  the  defendant,  and  which  was  then  Ijing  in  the  Bull 
farters'  warehouse  in  Striking  time:  and  rfrifk  af- 
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cordingly  purchased  the  sjfarch  of  the  defendant  at  61.       *•**• 
per  d'wt.  and  sent  16  the  bankrupts.  hisj>fincipals,  the     Han»o» 

following  note :   '  "  and  Another  * 

..     «    .t     :  •  •     »    v  •    t  ;    i  venui 

"  xDeqr  Sir*t  I  have,  bought  small  pared,  of  search,, ,    Mb  ye*.'  * 
whici  you   saw,  of  iflr.  Jam<r«  Meyer  %  for  your  account  61. 
per  cwt.  by  bill  af  two  months,  14  days  for  deljveiy,  from 
the  14tt  instant.    January  15th,  1801.  .  ,     •    ' 

Your's,  &c. 

Thomas  Wright/'' 

Thestarch  lay  at  tht  BullPorters'  >• thebroker  purchased 
for  the  bankrupts  all  Meyer**  starch  that  lay  there,  .more 
or  less,  whatever  it  was,  at 61.  per  cwt«  It  was  in  papers ; . 
the  weight  was  to  be  afterwards  ascertained,  at  the  price  r 
aforesaid.   The  mode  of  delivery  is  as  faflpws ;  tbfs  seller 
gi ves  the  buyer  a  note,  addressed  to  the  warehoiwe-ketper  ♦ 
to  weigh  and. deliver  the  goods  to  the  buyer;  this  note 
is  taken  to  the  warehouse-keeper,  and  is  his  authority 
to  weigh  and  deliver  the  goods  to  the  vendee.    The 
following  nolfe  was  given  to  the  defendant ;  "'To  the 
Bull  Porters,  Seething  lane :  Pfease  .to  weigh  and  deliver 
to  Messrs.  TVdllate^tiA  Hawes^  alfhiy  starch.  Janu-  ,  .  > 

<rry:lfr,  180 iV  James  Meyer  mi  William  Elliot.*'.-2-] 
TVts  ortier  was  lodged  by  the  bankrupts  at  the  ButL 
Porters*  warehouse,  oil  the  51st  day  of  January,  1801^ 
on  whiclrda^  the  bankrupts  required  the  Bull  Porters 
to  wtig}i  &nd:  deliver  to  then*. 


♦ 


»     r,.                U  Cwt  qr.  lb.f 

Phpers  of  starch,         *' 540,  which  weighed  21  1       6 

And  on  the  31st  Jan.     250,         -        -  -      9  *     20 

And  orrthc  tti-ftnnr-  *0O,    •    ■    ■  ■  *    13  t     *- 


*  At  which  respective  times  the  Bull  porters,  in  con- 
sequence of  this  order,  weighed  and  delivered  the 
same  to  the  bankrupt,  who  immediately  removed  the 
same.    The  residue  thereof  being  SScwt.  lqr.  211b. 


(Sit         (  C*mt*&kiHTH*ltyTe9m; 

tWi       remained  at  the  Bull  PorUri  warehouse  till  the  fa- 

£: — '"  .  lure  of  ft  all  act  and  Itawet.    llie  above  quantities  of 

«s*d  Another  starch  continued  at  the  Mull  Porters*  warehouse,  m 

)fe™».     th*  name  and  ■*  the  **!>***  of  *•  **f<»te*>  ^ 
they  Were  weighed  attd  delivered;  atid  the  midoc 

also  continued  there  io  like  manner  unw4igHed,  id  his 
name,  atid  chhrged  to  his  expetice.  On  the  gth  of 
February,  1 801,  Wallace  and  mwes  became  taalrupU 
It,  was  admitted  (bat  the  defendant,  after  the  bankrupt- 
cy took  away  the  remainder  of  the  starch  that  had 
not  been  weighed.  The  question  for  tin*  opinioo  of 
theconrt  is,  whether  the  defendant  i*  entitled  to*  the 
above  verdict?  If  the  cdurt  shal!  be  of  opinion  that  be 
is  so  entitled)  then  the  verdict  is  to  stand ;  if  not,  then 
a  new  trial  is  to  be  granted  upon  such  terms  as  the 
court  shall  direct. 

Humphreys,  tor  the  plairtti/f,  contended  that  the 
contract  being  entire,  and  not  epportionable,  as  soon  as 
the  bankrupt  had  taken  away  a  part  of  the  starch,  the 
whole  became  vested  in  him.  That  the  delivery  of  t 
part  was  a  virtual  delivery  of  the  whole,  and  the  defen- 
dant thereby  relinquished  the  right  of  stopping  the 
delivery  of  the  goods  till  the  payment  of  the  price ; 
Hammond  and  Others,  Assignees,  v.  Anderson,*  and 
famell  v.  Heclk  and  others,  Assignees  of  MlomllA 
And  to  shew  the  intirety  of  the  contract,  be  cited  Bro 
Jb.  Apportionment,  pi.  7,  and  Contract,  pi.  ed,  34.J 
He  cited  also  Hawkins  v.  Cartyfi  Danpsefs  case,* 
and  Sluby  v.  Heytbard.^ 

\t      i       t  *  *-        ■ — "i ~^*. — 8 — ff*~*    *     r 

*  *  New  Reports,  6<fc  t  Ambter,  72*. 

:  $  Lord  Ellebborquoii,  C.  J.  Questioned  whether  Aft 
last  placitum  was  law  at  the  present  day,  sad  cited  B*lst™% 
230,  5232. 

'  §  1  Lord  Ram.  360. 
B*Co.  110.        «2  if.  01.  504< 
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Holroyd,  contri.    "  Before  a  vendor  parts  with     m  1*65. 
his  goods  he  should  be  paid  the  whole  price  of  them,      /*": —  • 
or  should  be  enabled  to  stop  them  for  the  price.    This  a*d  Awthe^ 
is  but  common  justice ;  and  though  the  property  passes     ^f^l 
to  the  vendee  by  delivery  of  party  yet  there  not  being  a 
delivery  of  the  whole,  there  still  remains  a  right  to. 
atop  the  rest  'As  soon  as  the  bargain  is  struck,  the  pro- 
perty of  the  goods  is  transferred  to  the  vendee,  andihat 
of  the  price  to  the  vendor;  but  the  vendee  eanoot  take 
thegoods  until  he  tenders  the  priceagreed  en.'*  Knight 
v.  Hoppcr.f    Here  no  property  could  pass  until  the 
goods  were  weighed,  and  trover  would  not  lie  for  the 
goods :  but  though  even  trover  would  lie,  yet>  if  the 
vendee  had  brought  an  action  against  the  vendor  for 
non-delivery  of  the  good*,  he  must  have  averred  that  he 
cither  paid  the  price  or  was  willing  to  do  so,  and  must 
have  averred  notice  thereof,  and  this  does  not  depend 
on  whether  the  contract  is  entire  or  not.     [Here  he 
cited  6  Modern,  193,  Upon  which  Law* sicca,  J.  ob- 
served, that  it  makes  a  great  difference  whether  the 
defendant  bought  the  six  tobs  or  sold  them/  and  in 
Salktld,  the  same  case  is  stated  differently ;  and  is 
does  Hot  appear  whether  the  action  was  for  the  non- 
delivery, or  for  the  price  of  the  goods/  but  from  the 
reasoning  of  Lord  Hale,  it  must  have  been  for  the 
non-delivery.]     He  then  cited  also  Dyer,  9Q,  b.  and 
contended  that  Sluby  v.  Heyward  was  a  case  of  stop- 
'  page  tit  transitu,  whereas  this  was  9  case  of  sale,  in 
-  which  there  was  no  tran$itus.    The. note  was  not  deli* 
rered  to  the  vendee,  bat  to  the  Bull  porters. 

Lord  Ellrn borough,  C.  J.  "  Was  there  any  other 


*  2  hi  Com.  44&     He  cifrs  Stetnktok  d4  Goth.  c.  3D, 
c.  5,  647. 
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1M5.        reason  for  delaying  the  delivery  until   the  weighiog 
llA!,SOH      than  for  the  purpose  of  ascertaining  the  price  of  the 
•nd  Another   whole,  which  .was  estimated  at  so  much   per   hundred 

weight." 

Lawrence,  J.  "You  contend  that,  there  being  no 
sale  until  the  weighing,  andthe  defendant  havingordered 
the  Bull  porters,  .who  are  hi9  servants,  to  weigh,  and 
they  having  weighed  only  a  part,  he  had  a  right  to 
•top  the  delivery  of  the  rest. " 

Holroyd  then  said,  that  from  Hodgson  v.   Uoy  * 
it  appeared  that  the  defendant  had  aright  to  stop,  and 
that  in  Feize  v.  lVray,f  the  btij'er  had  given  bills  of 
exchange.   He  therefore  contended  that  the  defendant 
was  entitled  to  retain  his  verdict. 

Humphreys,  in  reply.  "  In  Hodgson  v.X/oy  it  was 
part  of  the  contract  that  the  money  should  be  paid  im- 
mediately, and  the  goods  had  not  arrived  at  their  ulti- 
mate place  of  destination.  The  case  of  Hammond  v. 
Anderson  proceeds  entirely  upon 'the  grouod  that  it 
was  an  entire  contract,  and  that  there  was  a  delivery 
ofapartof  the   goods." 

Lawrence,  J.  "  Is  it  certain  that  he  could  not 
countermand  the  order  for  weighing  and  delivering  the 
goods  ?  As  there  was  no  new  consideration  for  it,  I  do 
not  see  but  that  having  dispensed  with  the  bill,  being 
given  only  as  to  part  of  the  starch,  the  vendor  might 
not  say  that  he  would  not  dispense  with  it,  as  to  the 
rest,  and  determine  to  deliver  no  more." 

Holroyd  now  observed,  in  answer  to  a  question 
from  Lawrence,  J.  ut  supra,  that  it  appears  from  the 
case  in  6  Modern ,  that  the  defendant  was  the  vendor ; 
for  there  are  two  counts,  one  upon  the  agreement  and 
the  other  for  the  501.  earnest. 

Cur.  adv.  vutt. 
-    -         -  .  -  ■*■ 

•  7  Term  Rep.  .445.  +  J  Eatt,  93. 
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And  now  in  this  term  the  judgment  of  the  court        isos. 
was  delivered  to  the  following  effect  by  Hawk 

Lord   Ellenborough,  C.J.  after  briefly  stating  «»d  Am>th« 
the  case.  "  By  the  terms  of  agreement  entered  into  by      Mk*«r. 
the  broker  on  behalf  of  both  parties,  two  things  neces- 
sarily preceded  the  absolute  vesting  in  the  plaintiffs  of 
any  right  to  recover  the  goods.     First,  payment  upon 
the  delivery,  there  being  by  the  general  rule  of  la'w  a 
right,  on  the  part  of  the  vendor,  to  the  consideration 
of  the  sale,   and  secondly,  the  act  of  weighing.     This 
last  is  by  the  particular  agreement  of  the  parties;  by 
which  the  goods  are  agreed  to  be  paid  for   by  the 
weight :   and  as  that  must  be  ascertained  in  order  to 
have  it  known  how  much  is  to  be  paid  for  the  goods, 
and  what  is  to  be  the  amount   of  the  bill,   weighing 
necessarily  precedes  the  delivery.     In  this  case   the 
yveighiog  that  did  take  place  was  only  of  a  part,  the  re* 
mainder  continued  unweighedand  undelivered,  and  by 
the  words  of  the  case,  no  bill  at  two  months  had  yet 
been  given.    But  on  the  part  of  the  plaintiff's,  it  is 
contended  that  the  weighing  and  delivery  of  a  part  is 
a  virtual  delivery  of  the  whole,  although  the  price  is  not 
paid.     This  is  founded  on  many  legal  authorities,which 
decide   that  to  be   the  legal   effect  of   such   partial 
delivery,  where  the  payment  of  the  price  is  the  only  act 
necessary  to  be  done  to  entitle  the  party  lo  the  delivery 
of  the  goods. But  in  this  case,  there  is  another  act  which 
necessarily  precedes  the  delivery,  nainely,the  weighing. 
Now  this  preliminary  act  it  was  never  in  the  contempla- 
tion of  the  seller  to  wave  in  respect  of  any  order  to  his 
agents  the   Bull  porters,  whereby  they  are  ordered   to 
zcelgfi  and  deliver  all  his  starch.     As  then  they,  as  his 
agents,  were  not  authorized  to  deliver  the  starch  with- 
out weighing,  still  less  were  the  plai/itijfs  authorized 
to  take  it  as  their  own;  and  as  they,  or  rather  the  bank- 
nipt,  could  not  take  jt,  they  could  not  bring  the  present 
action  of  trover  for  it.     In  other  words,  a*  the  action  of 

4  Q  £ 
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1805.  trover  is  founded  on  a  right  of  property,  while  any 
HAllt0|l  thing  remains  to  be  done  to  the  commodity,  the  com- 
aiidAnoth«r  pie te  right  of  property  doe*  not  attach.  The  action 
3Xsy£b.  failing  on  this  ground,  it  is  not  necessary  to  consider 
what  is  the  effect  of  the  non-payment  of  tbe  price.— 
The  case  of  Hammond  and  others,  cosigners  of  Qadsden 
v  Jndenon,\i2&  been  cited  as  governing  thia  case;  bat 
there  the  goods  were  sold  for  a  certain,  price,  and  tbe 
weighing  of  the  whole  quantity,  which  took  plsrt 
there,  was  merely  for  the  buyer's  own  satisfaction,  wd 
formed  no  ingredient  in  the  contract,  though  it  was 
an  important  circumstance  to  shew  the  actual  pos- 
session taken  of  the  goods.  In  like  manner,  in  the 
Case  pf  Slukj/  v.  Hey  ward,  %  H.  BL  504,  one  sold  7061 
bnshels  of  cord  to  be  paid  for  at  a  future  day,  and  tbe 
vendee,  having  the  bills  of  lading,  sold  tbe  corn  to 
Messrs.  Scott,  who  received  800  bushels  part  thereof, 
by  their  agenrs  taking  the  same  out  of  the  ship.  Hit 
]ord$hip  therefore  concluded  that  upon  this  ground, 
namely,  that  the  weighing,  which  ought  necessarily  IQ 
have  preceded  the  delivery  of  the  goods,  in  order  to  as- 
certain the  price,  h^d  not  taken  place  in  this  case, 
the  verdict  might  stand. 

POSTEA  tO  the  PMNT1HF. 

Doe  on  the  demise  of  Llvpikgv,zil  against  Weak*. 
July  3. 

Ji'fiefi  the  conduct  of  a  pauper  plaintiff  J<»  been  vexation*,  as 
by  giving  :ioticc  of  trial,  and  withdrawing  the  record  at  the 
.  third  day  of  the  assizes,  and  where  it  it  sworn  that  the 
merits  are  with  the  defen^nt,  the  court  vill  order  the 
plaintiff  to  be  dispaupered.  But  -where  the  defendant  hat, 
since  the  vexatious  conduct  of  the  plaintiff,  taken  steps  in  the 
cause  which  acknowledge  his  character  of  pauper  9  the  defen- 
dant xcates  the  right  to  dispauper  hitn. 

U,*£c  weii  ^UDREWS  on  a  former  day  in  this  term  obtained  * 
Wlaee.  -.  rule  to  shew  jause  why  the  lessor  pf  the piaintijf 
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should  not  be  dispaupered  for  vexation.    It  appeared        jsog. 
that  notice  of  trial  had  been  given  for  the  Summer  assi-      - 
zes  1804,   and  countermanded  six  days  before  the  j^Fmi»«wm* 
assizes ;  that  notice  of  trial  was  again  given  for  the  last 
spring  assizes,  and  the  cause  entered  for  trial ;  but  that 
on  the  third  day  of  the  assizes  the  record  was  with- 
drawn ;  that  the  defendant  had  incurred  abofe  iOOh 
costs  in  procuring  evidence,  and  his  attorney  swore  to 
merits.     It  further  appeared  that  in  Easter  term  last, 
the  defendant  had  moved  for  judgment, as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial ;  and  that  upon  the 
lessor  of  the  plaintiff  undertaking  peremptorily  to  try 
at  the  next  Summer  assizes,  that  rule  had  been  dis- 
charged. 

Lawes,  for  the  lessor  of  the  plaintiff,  now  insisted, 
that  he  being  under  a  peremptory  undertaking  to  go 
to  trial,  and  the  defendants  having  accepted  such  un- 
dertaking, had  thereby  recognized  his  character  of 
pauper,  and  could  not  therefore  have  this  rule  made 
absolute  :  and  the  court  being  of  this  opinion, 

Discharged  the  rule. 


In  the  Common  Pleas  at  Nisi  Prius,  at  West- 
minster, before  Mansfield,  C.  J. 

Gibson  against  Wells.  June  $d. 

8emble,  case  will  not  He  upon  an  implied  condition  ly  a  tenant 
at  mil  to  dq  te*  an  table  repair  or  reasonable  repair,  so  as  to 
subject  him  to  an  action  for  permissive  waste.  There  must 
bean  express  covenant  or  an  assumpsit  to  render  him  liable. 

TMIIS  was  an  action  upou  the  case  in  which  the 
plaintiff  declared  "  that  whereas  the  said  defen- 
dant, on,  8cc.  at,  &c«  and  from  thence  continually 
hitherto  held  and  enjoyed,  for  a  certain  term,  which 
}$  not  yet  determiued,  a   messuage,  King  and  bcinf, 


Giito* 
vrrint 
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JM5.         &«•    as    tenant  thereof  to    the    said  plaintiff,  aaJ 

whereof  the  said  plaintiff  is  still  seised   in  fee,  ofaod 

vrrnu  *n  ^e  sa*d  messuage ;  yet  the  said  defendant  *«. 
W&ll».  knowing  the  premise  s,  &c.  contriving,  &c.  on  the  cat 
last  aforesaid,  and  on  divers  other  days  and  tiroes,  &c. 
injuriously, and  without  the  consent  of  the  plainlif,bToit 
through  and  broke  down  divers,  to  wit,  twenty  perche? 
of  a  certain  wall,  then  and  there  belonging  to  the 
said  messuage,  and  so  stated  actual  waste,  is  many 
particulars.  There  was  also  a  second  count,  that  U\e 
defendant  held  of  the  plaintiff  upon  and  under  the  con- 
dition following,  that  is  to  say,  that  he  would  not  dur- 
ing the  said,  tenancy  permit  or  suffer  the  said  mes- 
suage or  dwelling-house  to  be  out  of  ten  an  table  repair 
for  want  of  the  needful  and  necessary  repair  thereof. 
*  an<i  whereas  the  said  plaintiff  during  all  that  time  wis 
tenant  thereof  in  fee,  yet  the  said  defendant,  on,  fcc. 
and  at  divers  other  times,  suffered  and  permitted  the 
said  last  mentioned  messuage  to  be  out  of  tenant^ 
Tepair,  for  want  of  necessary  repair  thereof  in  the  idl- 
ing, tiling,  and  rafters  thereof,  and  in  thecieling,nVr;. 
and  wainscoting  thereof,  and  in  the  timbers,  beams, 
and  joists  thereof,  and  in  the  doors,  windows,  wiudy* 
frames,  and  window  shutters  thereof,  and  in  the  wali* 
and  brick  work.  There  was  also  a  third  count,  tint 
he  held  upon  and  amongst  other  conditions  the  fa- 
lowing,  that  is  to  say,  that  he  should  not  during  tre 
paid  tenancy  wilfully  permit  or  suffer  the  said  premie 
to  be  out  of  tenautuble  repair  for  want  of  such  repair*. 
as  a  tenant  from  year  to  year  ordinarily  ought  to  do. 
with  a  breach,  that  he  permitted  it  to  be  out  of  repa:. 
*    *  forwant  of  such   repair  as  aforesaid,   in  the   rooSn;. 

»  &c.  as  before.     There  was  also   a  fourth  count,  tiki 

he  held  on  the  condition,  amongst  others,  that  I* 
should  not  during  the  said  tenancy  permit  or  ^ \ 
the  said  last  mentioned  mesaiiage  to  be  out  of  rtf^ir. 
{ort'4ntt>£  proper  tiling  in  the  foof  thereof,  or  pfj;** 
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glass  in  the  windows.  And  lastly,  a  6fth  count,  that  i*>5. 
be  held  upon  condition  that  he  would  not  wilfully 
misuse  the  said  premises,  or  neglect  any  repair  he  ought 
to  do  thereto,  so  as  to  prejudice  the  reversionary  inter* 
est  of  the  plaintiff,  and  alleged  a  breach  therein  in 
not  repairing  certain  tiling  and  water-pipes,  &c. 

The  defendant  became  tenant  at  will  to  the  plaintiff  in 
1795  and  was  so  still.  No  evidence  was  given  of  tiny 
special  agreement.  Some  glass  windows  were  broken, 
some,  tiling  was  out  of  repair,  and  a  large  hole  had  been 
broken  in  a  wall  by  some  brewer's  men  in  removing  a 
butt  of  beer  out  of  the  cellar,  which  was  not  repaired. 
The  windows  had  been  lately  repaired,  since  the  acti- 
on. A  few  pounds  expense  would  repair  the  roof,  and 
the  hole  in  the  wall,  which  was  said  to  be  wilful"  waste, 
might  also  be  repaired  for  a  small  sum. 

On  the  part  of  the  plaintiff  a  surveyor  was  called, 
and  was  asked  "  what  tenants  are  used  todo  by  way  of 
repair,  where  there  is  no  agreement."  But  Mans* 
field,  C.  J.  thought  the  question  inadmissible. 

Shepherd,  Sefjeant,B  ay  ley  Serjeant,  and  Morris, 
for  the  plaintiff,  cited  2  Esp.  Rep.  590,  to  shew  that  a 
ten  ant  from  year  to  year  is  bound  todo  fair  and  tenant* 
able  repair,  so  as  to  prevent  waste  and  decay  of  the 
premises,  though  not  to  do  substantial  and  lasting 
repairs.;  and  contended,  that  upon  this  principle,  the 
present  action,  founded  upon  the  breach  of  an  implied 
condition,  might  well  lie,  and  that  there  was  evidence 
to  support  some  of  the  counts,  as  for  wilful  waste. 

Lens,  Serjeant,  contri. 

Mansfield,  C.J.  "This  is  an  action  for  permissive 
waste,  which  is  not  at  all  necessary,  because  if  a  tenant 
eornesin  upon  a  covenant  to  repair,  there  is  an  adequate 
remedy;  and,  if  he  is  only  a  tenant  at  will,  he  cannot  do 
much  damage  by  permissive  waste,  because  the  landlord 
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i|05.  <*»  torn  him  oirt  of  possession, npoD  six  month*  notice* 
The  declaration  in  every  count  but  the  first  states  as 
express  condition,  Which  is  not  proved  ;  or  if  it  be 
W*ll».  presumed  to  be  an  inference  of  law,  the  jury  mot 
understand  that  there  is  no  such  law.  That  which  the 
law  imposes  on  all  mankind  cannot  properly  be  said  to 
be  a  condition  of  a  lease.  It  is  also  stated  to  be  to  the 
injury  of  the  reversioner,  but  even  the  crack  in  the 
wall  which  was  done,  not  wilfully,  but  by  accident,  is 
net  an  injury  to  the  reversion,  because  it  may  be  re- 
paired before  the  expiration  of  the  lease,  and  there  if 
really  no  way  of  assessing  Jrhe  damages.  Tenantable  re- 
pair is  what  one  hears  of  every  day,  but  one  knows  not 
what  it  is,  unless  it  is  explained  by  a  covenant  or  an 
express  tuumpsit.  Every  want  of  repair  in  eveij 
house  in  the  kingdom  may  be  said  to  have  ariseu  fram 
the  neglect  of  the  tenant,  who  might  have  repaired, 
at  a  great  expense.  The  rule  laid  down  in  t  Espinasx, 
590,  is  to  be  found  in  no  other  book ;  the  action  me&! 
have  been  in  assumpsit.0 
'  Whereupon  the  plaintiff*  wis  nonsuited. 
He  moved  for  a  new  trial,  as  I  understood,  and 
with  great  difficulty  obtained  a  rule  to  shew  cause, 
bnt  afterwards  abandoned  it. 

—       m      ■    >     ■  ■■     0 nl»i       ■       ii    ■    ■■  ■   iww^*         .1       ■■  ■       ■ 

*  With  respect  to  permissive  waste,  no  remedy  lies  agaisst 
a  tenant  at  will ;  for  be  is  not  bound  to  repair  or  sustsia 
louse*  like  tenant  for  years.    3  Rep.  13,  b.  1  SAW.  28*. 


=5==— — -a-B9HB5 

END  OF  TRINITY  TEUM. 


AN 

INDEX 

OF 

THE  PRINCIPAL  MATTERS. 


ABATEMENT* 

t.  Fee  Pleading,  No.  io. 
Sec  Nuisance,  No.  i, Trespass; 
=and  Raikes  v.  Towsend. 

ABATEMENT,  PLEA. 

See  Pleading  and  WUlouthby  v. 
Witkens.  396 

ACCEPTANCE, 

1.  Srt-BiLLor  Exchange,  No. 
3,  and  Wynne  and Seholey  v.  RciAes 
and  Another.  9$ 

2.&t  Bill  of  Exchange, No. 
-6,  and  Ingram  v.  For  iter,  M.     244 

3.ftr Bill  of  Exchange, No. 
7,  and  B  clinch  v.  Dorriens  and 
Another.  #.  337 

ACTION. 

1.  &*  Pleading,  No.  2. 

2.  &e Mandamus,  No.  i« 

ACTION  UPON  THE  CASE. 

i.  Semble,  the  right  to  the  use 
of  the  water  of  rivers,  as  an  ease* 
ment  to  lands  contiguous  to  rivers, 
is  a  right  of  occupancy  ;  the  first 
settler  may  use  as  much  as  he 
pleases,  but  having  taken  a  cer- 
tain quantity  by  a  channel  of  a 
certain  dimension,  and  another 
person  having  settled  lower  down 
the  stream,  and  taken  the  use  of 
the   water,  subject  to  the  then 
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definite  use  of  the  water  by  the 
first  settler,  the  latter  is  entitled 
to  enjoy  as  much  as  he  can  so  oc- 
cupy in  a  similarly  definite  man- 
ner; and  though  the  prior  settler 
might  have  previously  used  all 
the  water,  he  cannot  then  abridge 
the  use  of  the  second  settler  and 
occupant.  BcaUy  v.  Shaw,  H. 
45  Geo.  III.  321 

2.  An  action  for  criminal  con- 
versation with  the  wife  of  the 
plaintiff  is  an  action  upon  the 
ca»e,  and  the  proper  plea  is  not 
guilty  within  six  years.  M'Fad- 
zen  v.  QUivant,  E.  45  Gso,  111.  46S 

3.  Though  it  may  be  the  duty 
of  all  persons  to  give  informa- 
tion to  his  majesty's  proper  officer* 
concerning  abuses,  yet  if  one 
write  to  another  in  a  letter  to 
such  officer,  that  he  is  doing 
something  to  the  prejudice  of  his 
majesty's  service,  which  is  not 
true,  this  is  sufficient  evidence 
of  a  malicious  intention;  and 
where  no  excuse  is  set  up  by  the 
defendant,  the  jury  may  well  find 
him  guilty,  though  there  be  no 
other  publication  and  no  further 

Fjrogf  of  malice.  What  is  a  ma. 
icious  publication,  it  is  for  the 
jury  to  determine.  Robinson  v: 
May,M.  4.5  Geo.  III.  3 

4.  ,v«Common  Carrier,  and 
Nicholson  and  Another  v.  Wxilan 
and  Another  1  M.  107 

5.  See  Practice,  No.  16. 

4  * 
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ANNUITY. 


6.  A  corporation  being  entitled 
by  prescription  to  toll  on  all  | 
wheat  brought  into  the  market, 
and  there  sold  on  a  market-day, 
but  in  which  of  late  it  had  be- 
come  the  practice  to  sell  by  sam- 
ple, and  upon  which  sale  by 
sample  they  had  claimed  the  like 
toll  for  corn  sold  in  the  market; 
held,  that  where  A.  bought  of  B. 
in  the  market  by  sample  to  be 
delivered  in  the  Borough,  A. 
knowing  B.  not  to  be  a  freeman 
exempt  from  the  toll,  and  the 
corn  not  tofave  been  in  the  mar- 
ket, and  the  toll  not  to  have  been 
paid,  and  which  corn  was  the 
next  day  delivered,  the  corpora- 
tion could  not  maintain  case 
against  A.  for  such  sale  in  fraud 
of  the  toll.  Q.  whether  it  would 
lie  against  B'}  Held  also,  that 
such  sale  by  sample  is  not 
evidence  of  a  sale  by  bulk,  upon 
a  count  for  purchasing  corn  in 
the  market  in  bulk,  and  not  pay 
ing  the  toll.  The  Bailiffs  &c.  of 
Tewkesbury  v.  Diston,  £.  45  Ceo, 
Ul.  so* 

ACTION  OF  COVENANT. 
See  Poor  Rate,  No.  3. 

ACTION,  PENAL. 

&«Penal  Action. 

ADMINISTRATOR, 
i.  See  Pleading,  No.  ii,  and 
Cornell  and  Wife  v.  Watts,  H.    41 1 
2.  See  Practice,  No.  19. 

ADMISSION. 
Set  Ejectment,  No.  3. 

ADULTERY. 
&t Baron  and  Feme,  No.a; 
and  Chambers  y.  Caulfeld,  H.     356 

AFFIDAVIT. 
1.  See  Lords'  Act,  No.  3. 
s.  See  Pleading,  No.  10. 

AFFIDAVIT  OF  MERITS. 

1.. See  Practice,  1. 

a.  — — _  No.  10. 
*.  — — -.— •  No.  23. 


AFFIDAVIT  OF  DEBT. 

1.  See  Practice,  No.  13,  and 
Wood  v.  Jenki ns,  M.  157 

2.  See  Practice,  No.  34,  and 
Anonymous,  M.  207 

AGREEMENT. 

1.  Sec  Pleading,  a;  and  H*»t 
v.  Silk,  M.  15 

2.  Agreement  "  to  let  to  A.  a 
house,  at  a  yearly  rent,  to  con- 
tinue during  the  life  of  the  lessor, 
supposingit  to  be  occupied  by  the 
lessee  himself,  or  a  tenant  agree- 
able to  the  lessor  ;"  held,  that  no 
interest  passes,  under  a  lease  to 
be  made  under  this  agreement, 
to  the  executors,  but  it  must  be 
a  lease  for  the  life  of  the  lessor, 
if  the  lessee  occupies  himself,  or 
by  a  tenant  agreeable  to  the 
lessee;  and  that  upon  his  death 
the  lessor  may.eject  ihe  executor 
without  a  notice  to  quit.  Ihe 
den.  ftromfuldv*  Smith,  7".  45  Get. 
HI.  57* 

ALIENATION,  RE. 

STRAINT  OF. 

See  Devise. 

AMENDMENT: 

1.  See  Practice,  No.  iS. 

2.  See  Practice,  No.  23;  and 
Rutherford  v.  Mein,  and  0 tiers,  H. 

ANNUITY, 

1.  One  may  agree  not  to  insist 
upon  zscirefaeias,  to  revive  a  judg- 
ment against  him  after  the  year 
has  elapsed  ;  and  execution  sued 
out  without  a  scire  facias  will  then 
be  good.  Where  one  gives  a  coun- 
ter-security to  another,  contain- 
ing a  covenant  to  pay  an  annuity 
and  indemnify  him,  and  also  a 
warrant  of  attorney  by  way  of  col- 
lateral security,  and  it  is  agreed, 
that,  in  default  of  any  one  pay- 
ment of  the  annuity,  judgment 
shall  be  entered  up,  and  execu- 
tion issue  for  the  whole  sum  speci- 
fically, being  the  price  of  the 
annuity!  it  is  not  necessary  to 


APPEAt. 


ASSUMPSIT. 


€tf 


assign  bYeaches  under  the  statute 
Sand  9  W.  III.  c.  ji,  s.  8  ;  but 
execution  may  issue  for  the  whole 
tu  m .  Howell  ancT  Another  v .  Strat- 
ton  and  Another,  M.  456*0.  III.  66 
2.  Where  a  judgment  entered 
iVp  to  secure  an  annuity  was  set 
aside,  the  party  brought  assump- 
sit for  money  had  and  received, 
and  produced  the  annuity-deed 
as  evidence  of  the  consideration ; 
held,  that,  although  this  deed, 
upon  the  face  of  it,  does  not  ap- 
pear to  be  void,  yet  upon  prov- 
ing the  rule  to  set  aside  the  judg- 
ment, and  to  deliver  up  the 
"warrant  of  attorney  to  be  can- 
celled, thr  plaintiff  might  recover, 
because  one  of  the  securities 
failing  upon  which  the  annuity 
was  granted,  the  whole  fails,  and 
the  consideration  money  becomes 
money  had  and  received  to  the 
use  of  the  plaintiff.  Scurfield  v. 
Gothland,  H.  45  Geo.  III.  332 

APPEAL. 

1.  Where  upon  a  conviction  on 
the  stat.  29  Geo.  II.  c.  33,  s.  7, 
an  appeal  is  allowed  to  the  ses- 
sions, upon  giving  eight  days 
notice,  held,  that  it  is  only  ne- 
cessary to  give  notice  to  the  pro- 
secutor, &c.  and  not  to  the  over- 
seers of  the  parish,  although, 
part  of  the  penalty  is  given  to 
the  poor  of  the  parish.  Anony- 
mous*— Conviction,  n.  45  6w.  III. 

241 

a.  No  appeal  lies  to  the  ses- 
sions from  a  conviction  by  two 
justices  for  an  offence  under  42 
Geo.  III.  c.  38,  s.  30;  notwith- 
standing the  act  contains  a  general 
clause  of  reference  to  all  former 
excise  law?,  and  incorporates  all 
the  power's  and  provisions  of  12 
Car.  II.  c.  24,  and  of  all  other 
laws  relating  lo  the.  excise  or  in- 
land duties,  under  the  manage- 
ment of  the  commissioners  oi 
excise  for  the  managing,  raising, 
mitigating,  and  levying  the  duties 
by  the  said  act  42  Geo.  III.  c.  38. 
The  King  v.  f.kone,  T.  45  Geo*  III. 

643 


APPOINTMENT. 

1.  Where  A.  was  seised  in  fee, 
and  conveyed  to  B.  and  his  heirs 
to  the  use  of  such  persons  and 
for  such  estates  as  he  A.  should 
appoint  by  deed  or  will,  remain- 
der to  the  use  of  A.  and  his  heirs  ; 
and  afterwards  granted  a  rent, 
charge,  with  a  covenant  for  him 
and  his  assigns  to  pay  the  same ; 
and  then  A.  and  B.  by  lease  and 
release,  &c.  release,  and  also  ap- 
point toC.  the  premises  subject  to) 
the  rent-charge,  and  C.  enters  into 
a  covenant  with  A.  to  pay  the  same 
rent-charge:  held,  that  C.  is  not 
liable  personally  to  an  action  of 
covenant,  at  the  suit  of  the 
grantee  of  the  rent-charge  as 
assignee,  the  conveyance  operat- 
ing under  the  power  and  not  out 
of  the  estate  of  A.  Roach  and 
Another  v.  fVadham.  H.  45  Geo. 
III.  376 

ARBITRATION. 

1.  See  Verdict,  No.  ij  and 
Bonner  v.  Charlton,  M.  t 

2.  See  Pleading,  No.  14.  EU 
som  and  Another  v.  Rolfe,  E.      459 

ARTICLES  OF  UNION. 
See  Fli  aviso.  No.  20. 

ARREST. 
See  Practice,  No.  6«* 

ASSAULT. 
See  Pleading,  No.  14; 

ASSIGNEE. 
See  Appointment,  No.  r. 

ASSIGNMENT. 
See  Agreement,  No.  2. 

ASSIGNMENT,       FRAUDU. 

LENT, 

See  Bankrupt,  No.  a. 

ASSUMPSIT.    . 

1.  Tn  assumpsit,  the  plaintiff 
declared,  that  in  consideration 
that  he  would  permit  the  defen- 
dant to  occupy  a  house  for  tour 
4  R  * 


to4 


ASSUMPSIT. 


ATTORNEY. 


weeks,  at  ten  guineas  per  week, 
the  defendant  undertook  to  pay 
"-  the  said  rent/1  and  the  plaintiff 
recovered r  though  the  defendant 
never  took  po*»esMonrand,  though 
no  other  promise  was  proved, 
than  that  the  defendant  said 
she  would  take  the  hou«e  upon 
the  terms.  The  said  rent,  in  such 
a  declaration,  means  (he  said  sura 
in  gross.  The  letting  and  hiring 
is  evidence  of  an  express  promise 
sufficiently  to  enable  the  party  to 
bring  assumpsit.  Gregory  v.  Bad- 
cock,  M    45  Geo.  III.  i% 

x.  A.  and  B.  interchangeably 
accept  accommodation-bills  j  B*'s 
bills  are  discounted  with  C.  who, 
upon  their  becoming  due,  agrees 
to  renew  them  ;  but  A.  having 
fallen  into  discredit,  C.  does  not 
take  bis  name  to  the  bill*,,  but 
draws  tor  the  .amount  on  B.  only  ; 
before  these  new  bills  become  due, 
A.  becomes  bankrupt :  StmbU%  B. 
might  have  proved  under  A.*s 
commission,  for  the  former  accom- 
modation-bills, this  being  a  pay. 
Bient  as  it  were  of  those  bill  a.  3. 
havVng  arrested  A*  for  the  amount 
•f  the  bills  paui  to  C.  after  A.  ob- 
tained his  certificate,  the  court 
discharged  A.  upon  tiling  common 
bail,  franco  V.  DtU>v>sr  M.  46  Geo. 
111.  .     36 

8.  Where  a  declaration  stated 
an  undertaking  to  carry  safely 
certain  goods  by  water,  with  an 
exception  of  all  accidents  arising 
from,  the  act  oi  God,  the  king's 
enemies,  fit  e,.  pirates,  and  all  other 
dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  what 
nature  or  kind  soever,  held,  that 
this  exception,  being  beyond  the 
common  law  exception,,  must  be 
specially  proved.  Richardson  v. 
Sewdf*  H.  45  G*o*  HI*  205 

4.  In  assumpsit  for  a  fine  on 
admission  to  a  copyhold,,  where 
the  lord  remitted  a  part  of  the 
hue,  held,  that  it  was* not  neces- 
sary to  prove  an  entry  on  the 
court-rolls,  either  of  the  original 
t* cessment  of  the  fine,  or  the  re- 
assessment ;  for  the  lord,  and  not 
1  he  Iwuia^e,  is  to  asses*  the  fine. 


Nortkwick  v.  Stanton,  H.  45  6a. 
III.  «» 

£•  In  assumpsit  on  the  war- 
ranty of  a  horse  r  where  the  war- 
ranty was  *'  sound  in  the  eye,  &o 
except  a  slight  snap,  which  will 
be  well  in  a  few  days ;"  held  that 
the  exception  was  material,  atod 
should  be  stated  in  the  decla- 
ration, although,  if  the  exception 
had  not  been  made,  it  might  nut 
have  been  an  unsoundness  under 
the  general  warranty.  Morris  «. 
Lkhgoe,  £.  45  Geo.  III.  39* 

6.  If  an  auctioneer  places  a 
ticket  of  a  bidding  under  a  can- 
dlestick for  the  vendor,  it  is  not 
sufficient  to  avoid  the  duty,  in 
case  there  is  no  sale  to  a  bonsjtdi 
purchaser.  And  where  one  said 
to  the  vendor  that  he  had  done 
all  to  avoid  the  duly,  and  upon 
this,  was  called  upon  to  pay, 
held,  that  he  could  not  recover 
against  the  vendor  for  the  duty 
paid.  Cspp  v.  TdpAsm,  £.  45  Geo. 
III.  44J 

7.  See  Plea  dim  cr  No.  it,  and 
Martin  and  Oilers,  v.  CauiA,  £.  543 

ATTACHMENT. 

a.  &eCosTSrKo.  *.  Awu&f 
No.  1.  and  Sioles  v.  Lewis+M.   ix 

1.  5r*  Practice,  No.  ai ;  and 
Ktnyon  v.  Grayson  1  hi  is 

3.  See  Practice.  No.  17  ;aad 
Tht  King  v.  tha  late  Sheriff  of  Mtd> 
dlesex.  H.  24* 

4.  See  Award,  No.  3;  tad 
H  nfrte  v.  Bromley  and  Others,  H.  40a 

ATTORNEY, 

i-  S*c  Practice,  No.  30;  ana" 
Cocks  v.  Harmon,  £.  409 

a*  Applications,  upon  special 
circumstances,,  to  be  admitted  an 
attorney,  must  be  made  by  peti- 
tion to  the  judges,  at  the  treasury 
chamber,  and  not  by  motion- f» 
the  coucr.  But  under  statute 
37  Geo.  III.  c.  90,  §  31,  where 
an  attorney  has  discontinued 
practice,  and.  is  therefore  struck 
off  the  tolls*,  for  not  paying 
the  certificate  duty,  he  must 
apply  by  motion  to  the  court,  and 
state,  upon  affidavit,  how  he  h*« 


AWARD. 

employed  his  time  during  the  inter- 
val of  his  suspension  From  prac- 
tice. In  all  such  cases,  the  court 
will  impose  »ome  penalty.  Ex 
parte  W.  Saunders,  M.  45 Geo.  III. 

*54 
3.  Where  an  attorney  had 
wholly  prepared  and  signed  a  bond 
to  pay  money  to  his  client,  upon 
a  wrong  stamp,  he  was  compelled 
upon  motion  to  put  a  proper 
stamp  upon  it ;  but,  chough  the 
only  subscribing  witness  was  his 
own  servant  at  the  time  of  the 
execution,  the  court  refused  to 
compel  him  to  admit  the  execu- 
tion of  the  bond,  he  swearing  that 
he  did  not  then  know  where  such 
witness  resided*  Guilliam  v.  Bar- 
*ett9  M.  45  Geo.  111.  156 

ATTORNEY,  POWER  OF; 
See  Bill   of  Exchange,   No.  2. 
M.  80 

AUCTION  DUTY. 

If  an  auctioneer  places  a  ticket  of 
a  bidding  under  a  candlestick  for 
the  vendor,  it  is  not  sufficient  to 
avoid  the  duty,  in  case  there  is  no 
sale  to  a  bona  fide  purchaser.  And 
where  one  said  lothevendoi  that  he 
had  done  all  to  avoid  the  duty, 
and  upon  tip  is  was  called  upon  to 
pay,  held,  that  he  could  not  reco- 
ver against  the  vendor  for  the 
duty  paid.  Capp  v.  Top  ham,  E.  45 
Geo.  III.  443 

AWARD. 

x.  Fee  Costs,  and  Stokes  v. 
Leu  i$,  M.  12 

2.  See  Costs,  No.  3  ;  and  Ward 
V.  Mallender,  M.  64 

3.  An  arbitrator  under  the  ge- 
neral terms,  impowered  to  make 
his  award,  so  that  the  same  may 
be  made  and  published,  on  or  be- 
fore a  certain  day  is  fundus  officio, 
when  he  has  once  made  his  award, 
and  cannot  alter  the  same.  Bur 
if  he  do  alter  it,  theaviard  is  still 
good  for  the  original  sum  award- 
ed, for  he  is  then  a  mere  stranger 
to  the  award  ;  and  it  n  not  like 
the  alteration  of  a  deed  in  a  mate- 


BAIt. 


*% 


rial  part,  by  the  party.  Henfree  v 
Bi amity  and  Other s9  £•  45  Geo.  Ill 
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BAIL. 


1.  See  Scire  Facias,  No.  r. 
and  Coxeter  and  Another  v.  Burke  y 
M.  14 

».  S^Practicb,  No.  8.  and 
Ward  v.  Lowting,  M.  49 

3.  An  undertaking  given  by  ao 
attorney  to  a  s heri ft' s  officer,  to 
appear  and  put  in  bail,  is  void  ; 
even  though  gi^en  before  an  ar- 
rest has  been  made,  and  when  it 
was  not  in  the  power  of  the  officer 
to  execute  the  writ.  Parker  v. 
England,  At.  4$  Gee,  111.  5a 

4.  Sembk,  Where  the  bail  are 
let  in  upon  terms  to  try  the  cause 
of  the  principal,  the  money  levied 
to  abide  the  event,  and  the  bail- 
bond  to  stand  as  a  security  ;  the 
bail  arc  not  liable  beyond  the 
penalty  on  the  bond,  although  the 
debt  and  costs  exceed  the  same 
after  the  trial,  and  the  plaintiff's 
debt  would  have  been  fully  co- 
vered by  the  security,  when  the 
bail  was  first  let  in  to  try  upon 
terms.  Goss  v.  Harrison,  H.  45  Geo. 

'"•  354 

5.  The  bail  in  B.  R.  are  only 
liable  jointly  or  severally  to  the 
amount  of  the  sum  sworn  to  in 
the  affidavit,  to  hold  to  bail,  and 
the  costs.  Jacob  v.  Bo  wen,  E.  45 
Geo.  HI.  40a. 

See  Practice,  No.  20. 

6.  Where  the  plaintiff  has  taken 
an  assignment  of,  and  instituted 
proceedings  on  the  bail-bond,  he 
is  prevented  from  proceeding  in 
the  original  action.  If,  therefore, 
tire,  bail  being  fixed,  and  suck 
proceedings  being  had,  the  defen- 
dant upon  having  put  in  bail 
above,  applies  to  stay  proceed- 
ings upon  the  bail-bond  on  pay- 
ment of  costs,  and  before  the  ex> 
piiationcf  the  rule  nisi,  the  plain- 
tiff has  lost  a  trial,  he  is  entitled 
to  have  the  bail-bond  stand  as  a 
security  ;  fur  the  rule  ni*i  is  a 
further  stay  of  proceedings,  and 
the  loss  at  a  trial  v  as  nut  occa- 
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BANKRUPTCY. 


PLEA  OF  BANKRUPTCY. 


stoned  by  his  laches,  Eyton  v. 
Beattie,  E.  45  Geo.  III.  489 

See  Practice,  No.  33. 

7.  In  a  cause  removed  by  Ha. 
Cor,  from  the  mayor's  court,  bail 
having  been  put  in,  the  plaintiff 
served  a  rule  for  better  bail, 
wrongly  entitled  A.  v.  B.  instead 
of  A.  v.  B.  and  C.  The  defen- 
dant thereupon  gave  notice  of 
justification  of  the  same  bail,  and 
afterwards  that  he  should  add  one 
and  justify  j  held,  this  was  a 
waiver  of  the  irregularity,  for  it 
is  not  usual  to  give  notice  of  jus- 
lification  without  an  exception, 
though  it  may  be  done,  and  there- 
fore, the  notice  of  justification 
refers  to  and,  adopts  the  rule  for 
better  bail.  Aidridge  v.  Schrader 
and  Tomkinsj  M.  45  Geo*  HI.      75 

Sa  Anonymous.  207 

BAIL-BOND. 
StrPfcACTiCE,  No.  a. 

BAIL,  COMMON,  see  Common 
Bail. 

BANKRUPTCY. 

i.  Where  a  bankrupt  brought 
trespass  against  the  messenger  to 
the  commission,  in  which  action 
he  was  non-suited,  without  the 
validity  of  the  commission  being 
fully  tried,  and  afterwards 
brought  trover  against  the  assig- 
nees to  try  the  same  question  j 
held,  that  he  should  not  be  put 
to  give  security  tor  costs.  Semite, 
a.'iter,  if  the  question  had' been 
once  fully  tried.  Kinnet  v.  Duff, 
E.  45  Geo.  III.  423 

2.  A  docket  being  struck 
against  A.  one  B.  agreed  with  C. 
and  several  of  the  creditors  by 
parol,  to  pay  10s.  in  the  pound 
out  of  his  own  monies,  they  as. 
signing  the  debts  to  him  ;  and  a 
deed  to  that  purpose  was  agreed 
to  be  made,  atfd  C.  authorised 
Dn  by  parol,  to  sign  it  for  him : 
the  rest  of  the  creditors  signed ; 
C.  afterwards  refused  j  and 
brought  assumpsit  against  y*.  for 
his  whole  debt,  who  pleaded  the 


general'  issue,  and  accord  and 
tender  of  satisfaction,  as  above  ; 
and  a  verdict  was  obtained  for 
the  defendant ;  5.  assenting  that 
it  should  stand,  the  court  refused 
to  set  aside  this  verdict,  though 
on  all  the  special  pleas,  C  was 
entitled  to  a  verdict.  Held,  that 
this  being  a  purchase  of  the 
debts,  was  not  within  the  statute 
of  frauds,  and  C.  could  not  reco- 
ver in  his  own  right,  but  only- 
far  B.  Ansty  v.  Afarden,  &•  4S 
Geo.  III.  4*6 

3.  The  bankrupt  himself  cart- 
not,  in  trover,  against  his  assig- 
nees, set  up  an  act  of  bankruptcy 
previous  to  the  petitioning  credi- 
tor's debt,  in  order  to  defeat  the 
commission.  Quart %  Whether: 
in  any  case  it  can  be  done  to  de- 
feat'a  commission,  unless  a  com- 
mission is  sued  out  upon  such 
prior  act  of  bankruptcy?  Kputet 
v.  Dvff,  E.  45Ge0.UI.  44* 

4.  A.  a  bankrupt,  by  B.  his 
agent,  purchases  corn  abroad,  and 
assigns  to  such  agent  a  credit  on 
C.  a  merchant  abroad,  and  alu> 
on  D.  a  merchant  in  Londor^ 
allowing  B.  a  commission.  C. 
shipped  corn  for  A.  and  took  bills 
on  A*  B.  and  D.  severally,  for  ali- 
quot parts  of  the  amount,  accord. 
ing  to  the  order  of  A.  ;  and  also 
shipped  other  corn,  and  drew 
other  bills,  and  sent  the  docu- 
ments to  B.  In  the  bills  of  lad- 
ing C.  appeared  to  be  the  shipper, 

B.  transmitted  these  bills  of  lad- 
ing unindorsed  to  A.  and  debited 
him  with  the.  amount  of  the 
bills  drawn.     The  bills  drawn  by 

C.  were  dishonoured.  A.  com- 
mitted an  act  of  bankruptcy,  and 
then  received  the  bilU  of  lading, 
Sec.  and  agreed  to  give  up  the 
corn,  &c.  to  E.  the  general  agent 
of  B.  in  London.  Held,  that  £. 
could  not  retain  it  as  against  the 
assignees  of  A.  Siffken  v.  Wraf9 
£.  45  Geo.  III.  4&> 

5.  See  Practice,  No  37,  and 
Undo  v.  Simpson,  7*.  659 

BANKRUPTCY,  PLEA  OF. 
"  x.  Se€  Pliadxwcs,  No.  13,  and 
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Tower  v.  Cameron  and  Another,    £. 

439 
.   a.  See  Linda  Wo  Simpson,  T.   659 

BARON  and  FEME. 

1.  See  Insurance  of  Life, 
Mo.  1. 

2.  Where  a  husband  and  wife 
entered  into  a  deed  with  a  provi- 
sion that  in  a  certain  event,  and 
upon  the  consent  of  the  trustees, 
the  wife  should  be  permitted  to 
live  separate,  and  she  did  live 
separate  from  her  husband,  but 
without  the  consent  of  the  trus- 
tees, and  then  committed  adul- 
tery ;  held,  that  the  husband 
might  bringan  action  for  criminal 
conversation  against  the  adul- 
terer; notwithstanding  the  au- 
thority of  Wecdon  v.  Timbrel j  5 
Term.  Rep.  357.  Query ,  How  far 
upon  principle  that  case  is  law? 
Chambers  v.  Can/field,  H.  45  Geo. 
III.  25* 

BASTARD. 
See  Poor,'  No.  1  j  and  Cole  v. 
Cower,  M.  246 

*  BILL  OF  EXCHANGE. 

1..  In  a  declaration,  by  the  in- 
dorsee against  the  acceptor,  on  a 
bill  of  exchange,  it  is  not  neces- 
sary to  aver  that  the  acceptor  had 
notice  of  the  indorsement. 

Semite.  In  an  action  upon  a  bill 
of  exchange,  with  money  counts 
also,  where  the  plaintiff  has  judg- 
ment in. demurrer,  upon  the  count 
on  the  bill  of  exchange,  he  can- 
not obtain  a  rule  to  compute  prin- 
cipal, interest,  and  costs,  without 
first  entering  a  mile  prosequi  on  the 
money  counts.  How  he  must 
proceed  in  vacation  upon  a  sum- 
mons before  a  judge  for  that  pur- 
pose, see  the  note  to  this  case, 
JTeaid  v .  Johnson,  Af.   45  &*•  HI. 
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a.  Where  one  gives  a  power  ot 
attorney  to  another,  to  demand 
and  receive  all  monies  due  to  him 
on  any  account  whatsoever ;  and 
to  use  all  means  for*the  recovery 
thereof,  and  to  appoint  attornies 
{or  the  purpose  of  bringing  actions, 
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and  to  revoke  the  same,  "  and  to 
do  all  other  business,*'  the  latter 
words  must  be  understood  with 
reference  to  the  former,  as  mean- 
ing  all  business  appertaining 
thereto,  and  although  the  attor- 
ney may  receive  monies  due  in 
auter  droit  to  the  principal,  yet  he 
cannot  indorse  a  bill  for  him, 
which  comes  to  his  hands  under 
the  power.  Hay  and  Another  v. 
Goldsmid  and  Another,  M.  45  Geo* 
III.  So 

3.  A.  in  America,  drew  bills  of 
exchange  on  B.  in  London,  which, 
upon  being  presented  for  accep- 
tance, B.  refused  to  accept,  and 
some  were  protested.  Imme- 
diately afterwards,  B.  wrote  to  A. 
noticing  this  protest,  and  said, 
"  our  prospect  of  security  on  the 
Chtsaptak  is  so  much  improved, 
that  we  shall  accept  or  certainly 
pay  all  the  bills  which  have  hi- 
therto appeared  :*'  held,  this  was 
an  acceptance,  notwithstanding 
the  letter  did  not  reach  A.  till 
after  the  bills  were  due,  and  could 
neither  induce  credit,  nor  have 
been  communicated  to  third  per- 
sons after  the  bills  became  due. 
Wynne  and  Scholey  v.  Raihes  and 
Others,  Af.  456*0.  III.  o* 

4.  Where  a  bill  is  returned  for 
non-payment  to  a  party  residing 
in  the  country,  and  the  post  goes 
out  so  soon  on  that  day  as  to 
render  it  impossible  or  very  in- 
convenient to  give  notice  to,  the 
drawer  by  the  next  post,  on  the 
same  day,  it  may  be  an  exxuae 
for  not  sending  notice  to  him  by 
that  post  ;  but  it  must  at  any 
rate  be  sent  by  the  next  following- 
post,  and  it  will  not  be  good  if 
sent  by  a  private  hand  on  the  next 
day,  and  it  does  not  arrive  till 
after  the  post.  Whether  reason- 
able notice  or  not,  is  a  question 
of  law  upon  which  the  jury  are  to 
determine  under  the  direction  of 
the  judge.  "  The  next  post" 
means  the  next  convenient  post. 
Daroyshtre  and  Another  v.  Parker, 
M.  45  Gw.  III.  19* 

5.  A  bill  drawn  on  Leghorn  was 
•not  presented  in  due  \imc,  owing 
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CHEAT. 


to  the  political  state  of  the  coon- 
try  at  that  time,  which  Tendered 
it  impossible  to  present  it)  held, 
that  it  being  after wards  presented 
for  payment  with  due  diligence, 
and  refused  for  want  of  presenta- 
tion at  the  time  when  it  was  due, 
the  holder  might  recover  against 
the  antecedent  parties;  and  evi- 
dence of  the  impossibility  of  pre. 
senting  at  the  timeof  the  maturity 
of  the  bill  might  be  given,  on  the 
ordinary  averment  that  it  wasduly 
presented.  Patience  v.  Townley,  H, 
45  Geo,  III.  214 

6.  Q**Tyf  Whether  when  a  bill 
$s  left  for  acceptance,  and  the 
-drawee,  after  its  remaining  in  his 
possession  24  hours,  requires  time 
to  consider  of  it,  and  the  holder 
gprants  him  that  time,  the  holder 
as  not  bound  to  give  immediate 
notice  to  his  indoi  ser  of  the  par- 
ticular circumstance  of  such  re- 
quest and  of  the  delay  granted; 
although  he  is  not  bound  to  pre- 
sent the  bill  for  acceptance.  /«- 
gramv.  Forster,  H.  45  Geo.  III.  143 
7. Where  on  a  bill  being  pre- 
sented for  acceptance,  the  drawee 
wrote  an  acceptance,  but  before 
it  was  called  tor,  obliterated  it; 
and  the  holder  caused  it  to  be 
noted  for  non-acceptance:  Held, 
that  he  could  not  maintain  an 
action  upon  it  as  for  an  accep- 
tance, whatever  might  be  the  case 
as  between  the  drawee  and  other 
parties,  who  were  not  bound  by 
the  act  of  noting.  Bentinch  v.  Dor. 
rient  and  Another,  H.  45  Geo.  III. 
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S.    Where  it   is   necessary  or 

more  convenient  for  the  indorsee 
to  send  notice,  by  other  convey- 
ance than  the  post,  to  the  indor- 
ser  or  drawer,  of  the  non-payment 
of  a  bill  of  exchange,  he  is  enti- 
tled to  do  so,  and  charge  for  the 
same  ;  scmbU,  the  jury  will  judge 
of  the  propriety  of  the  charge  and 
of  the  quantum.  Pearson  v.  Cral- 
Ian.  E.  as  Geo.  III.  404 

9.  A.  declares  against  Bm  the 
acceptor,  on  a  bill  of  exchange, 
stating  that  2?.  upon  sight  thereof, 
accepted  it,  but  does  not  state  a 


delivery  of  it  by  the  acceptors  «r 
accepted  to  the  drawer  or  indor- 
see :  held,  upon  a  special  den»r- 
rer,  that  the  acceptor  is  liable 
by  '  tjie  acceptance,  whether  he 
delivers  it  over  or  not,  and  there- 
fore the  plaintiff  had  judgment, 
Smith*.  M'Clvrc,  M.  45  GeoAW. 
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BEDFORD  LEVEL. 
Fee  Election,  No.  a. 

BILL  OF  SALE. 
See  Rfgistry,     No.  i,    and 
Moss  and  Others  v.  Mills  and  Otktn* 
M.  45 Ceo.  III.  227 

BRIDGE. 
See  Trespass  de  Bonis    As. 
PORTATis,  and  Harrison  v.  Par* 
her  and  Another,  tf.45  Geo.  III.  a6* 

CANCELLING  DEEDS. 
fee  Devise,  No.  3. 

CAPTURE  and  MAN,  LI- 
CENSE TO.     See  Insurance, 
No.  1. 

CASES  DENIED  TO  BE 
'     LAW. 
See  Pleading,  No.  13. 

CERTIORARI. 
Fee  Practiceon  the  Crow* 
Side,    No.  i.   and   fhc  King  v. 
Binhts,  H.  45G«>.11I.  620 

CHANGING  OF  VENUE. 

1.  See  Practice,  No.  13. 

2.  Ibid*  No.  32. 

CHAPEL, 
.tar  Mandamus,  No.  2. 

CHALLENGE  TO  FIGHT. 
Ser  Indictment,  No.  5,  and 
The  King  v.  Phillip,  £.  55« 

CHARITABLE  USES. 
See  Devise,  No.  5.  and  Doe  irm. 

Toone  and  *4ncther  v.  Ccftstakt  **d 
Bennett,  £.  45  Geo.  III.  49* 

CHEAT. 
Fee  Information,  No.  t.  and 
The  King  v.  Seutherton,  //.       3°S 


COMMON,  TENANT  IN. 

COMMON. 

and 


See  Poor-Rate,   No.  i 
The  King  v.  Walton,  Mw 
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COMMON  BAIL. 

See  Practice,  No.  27,  and 
Prichmore  v.  Bradley,  H.  403 

COMMON  CARRIER. 

x.  A,  delivered  goods  to  B,  a 
common-carrier,  to  be  carried  by 
the  mail  j  he  sent  it  by  another 
coach/  and  it  was  lost  ;  A. 
brought  an  action  upon  the  case, 
with  a  count  alio  in  trover  :  held 
lhat  B.  having  given  notice  that 
lie  woul4  not  be  accountable  for 
goods  above  the  value  of  5I.  lost 
or  damaged,  unless  insured  at  the 
lime,  of  which  notice  A.  was  cog- 
nizant,  A.  could  not  recover  any 
thing  for  the  loss.  Held,  clearly, 
tuch  a  notice  is  not  against  the 
Jaw.  g.  however,  can  the  party 
oblige  the  carrier  to  take  the 
goods  on  other  terms,  by  refusing 
at  the  time  to  be  bound  by  the 
notice.  Nicholson  and  Another  v. 
Willan  and  Another,  M,  45  Geo. 
III.  107 

2.  See  Assumpsit,  and  Ri- 
chardson v.  Sewell,  M.  205 

3.  See  Pleading,  No.  22,  and 
Clark  v.  Gray,  T.  623 

4.  Sembte,  Carriers  have  not  at 
common  law  a  general  lien  for  a 
balance. 

Where  evidence  of  usage  is 
given  to  shew  the  existence  of 
such  a  lien,  it  must  be  left  to  the 
jury  as  evidence  of  mere  usage  of 
trade,  not  of  general  custom  or 
common  law,  which  indeed 
requires  no  evidence  to  prove  it  j 
but  as  importing  an  agreement 
between  the  contracting  parties, 
jn  the  ordinary  course  ot  trade. 
Rushforth  and  Others  v,  Hadji  ctd  and 
Others,  T.  4$  Geo  III.     >  634 

COMMON,  TENANT  IN. 
See  Tenant  in  Common. 

1.  One  coheiress  tenant  in  com- 
jnon  way  bring  an  ejectment  for 


CORN.BOUNTY.       6So. 

her  share  without  the  rest.   See 
Devise,  No.  4. 

2.  ft*  Copyhold,  No.  5. 

CONSTABLE.  ' 
See  Notice,  No.  i. 

CONTEMPT. 

See  Practice,  No.  2%,  p.  66. 

CONVICTION. 

1.    See  Appeal,   No.  it  an<$ 

Anonymous,  Conviction , M .  24* 

.  2.  ^Mandamus,  No. 4.  and 

The  King  v.  Robinson,  H.  274 

3.  A  conviction  on  the  39  and 
40  Geo.  III.  c.  106,  for  entering 
into  an  agreement  to  controul  a 
roaster  manufacturer,  held  bad, 
because  it  neither  stated  the 
words  and  terms  of  the  agreement 
nor  p\irsued  strictly  the  words  of 
the  act,  but  stated  an  agreement 
for  the  purpose  of  controuling  A . 
B.  &c.  The  King  v.  Nield  and  Others, 
E.+S&o.lll.  41S. 

COPYHOLD. 

1.  Fee  Mandamus,  No.  3,  and 
The  Kinjr  v.  The  Lord  of  the  Manor  of 
Water  Eaton,  Af.  54 

2.  Sr  Ejectment,  No.  3,  and 
Doe  cent.  Whitbreadv.  Jenney,  M. 

3.  .to  Assumpsit,  No.  4,  and 
Korthwich  v.  Stanton,  H.  225 

4.  See  Mandamus,  No-  5,  and 
The  King  v.  Coggan,  11.  417 

5.  Where  there  is  a  custom  in 
a  manor  for  the  payment  of  a  se- 
parate set  of  fees  to  the  steward, 
upon  the  surrender  of  each  sepa- 
rate tenement,  and  two  are  ad- 
mitred  as  tenants  'in  common  of 
one  piece  of  land  ;  two  sets  of  fees 
become  due,  and  continue  paya- 
ble, although  the  land  is  after- 
wards conveyed  to  one  person,  a$ 
in  the  case  of  indivisible  services^ 
Attree  V.  Scutt,E,  45  Geo.  III.  449 

CORN  BOUNTY. 

1.  By  stat.  44 Geo.  III.  cap.  10. 
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DEVISE. 


•fee,  ice.  and,  at  the  time,  the 
original  leasfc  and  counterpart  are 
*TiiutiiaHy  cancelled  and  exchang- 
ed; and  upon  a  special  verdict 
finding  the  sd  lease  to  be  void, 
the  best  rent  not  being  reserved  ; 
held,  that  although  A.  had  a  life, 
estate,  {and  might  have  made  a 
good'demise  for  her  life,  yet  the 
'lease  referring  to  the  power,  it  was 
•the  intention  of  the  parties  it 
'should  operate  by  virtue  of  the 
'•power,  and  not  «ut  of  the  estate; 
and,  as  the  second  lease  is  void 
under  the  power,  and  does  not 
operate  according  to  the  intention 
of  the  parlies,  it  is  no  surrender 
of  the  first ;  held,  also,  that  the 
'recital  is  not  a  note  in  writing  of 
a  snbstantive  act  of  surrender  under 
the  statute  of  frauds;  and  that 
the  act  of  cancelling  and  ex- 
changing the  indentures  is  not 
*alone  a  good  surrender,  since  that 
statute.  Doe  dem.  Earl  of  Berkley 
v:  Auhbishcp  of  York,  H.  45  GfO. 
ill.  .166 

4.  Devise  of  lands  to  A .  and  B. 
t\*o  sisters,  and  their  heirs  for 
ever,  upon  this  condition  that, 
in  case  they  or  either  of  them 
shall  have  no  lawful  issue,  they  or 
^he  having  no  lawful  issne,  shall  j 
have  no  power  to  dispose  of  her 
ihare,  except  to  her  sister  or  sis-  j 
ters,  or  to  their  children,  1  and  f 
all  the  rest,  &c.  of  my  real,  Ac. ! 
estates,  Sec.  not  herein  before 
disposed  of,  I  give  to  the  said  A. ' 
and  B.  their  heirs,  executors,  and 
assigns ;  held,  to  be  a  devise  in 
fee  with  a  condition  in  restraint 
of  alienation,  partially,  and  that 
for  breach  thereof  by  levying  a 
fine  to  the  use  of  C.  a  stranger, 
the  coheir  esses  of  the  testator 
may  enter :  the  reversion  therein 
nor  passing  by  the  residuary  de. 
vise  to  A.  and  B.  Held  also,  one 
co-heiress  tenant  in  common  may 
bring  an  ejectment  for  her  share 
without  the  rest.  Doe  drm.  GUI 
and  Wife  v.  Ptarson  and  Others,  H. 
45  Geo.  III.  295 

5.  A.  being  seised  of  the  revei- 
'sionin  fee  of  lands  at  P.  expec- 
tant   upon  an  estate  for  life  ia 
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(himself,  with  remainder  in  tail  to 
his  daughters,  and  also  seised  m 
fee  of  a  coppice  at  A. ;  devices 
sundry  other  estates,  and  then 
devises  all  other  his  freehold, 
copyhold,  and  leasehold  laodi 
and  houses  or  tenements,  which 
he  should  be  possessed  of  at  his 
decease,  and  which  are  not  settled 
in  jointure,  on  his  late  w He,  ex- 
cept the  coppice  at  A.  wh  ch  he 
wills  shall  alway*  go  with  his 
estate  at  P.  in  the  same  manner 
as  that  estate  is  settled,  to  one  of 
his  daughters  in  tail,  remainder 
to  another  for  life,  remainder  to 
her  children,  remainder  over, 
chargeable  with  an  annuity  to 
the  said  second  daughter,  and 
other  charges.  Held,  that  the 
reversion  did  not  pass  by  this 
devise,  it  being  wholly  inconsis- 
tent with  the  object  of  such  a 
devise,  and  therefore  not  in  lhe 
intention  of  the  tesiator.  Qoodtttie 
ex  dm.  Daniel  v.  Miles,  E.  4c  Geo. 
ill.  46S 

6,  A.  devises  land    to  trustees 
to  raise  money  by  sale  or  other- 
wise, and  to  pay  certain  legacies ; 
and  wills  the  overplus  or  rever- 
sion thereof  to  be  applied  by  them 
as  the  officiating  ministers  of  the 
congregation  or  assembly  of  peo- 
ple  called    methodists,   that    do 
and  shall  actually  assemble  at  L* 
shall  from  time  to    time  think  fit 
to  apply  the   same  ;   and   directs 
that  when  two  or   more  trustees 
die,  the  survivors  shall  nominate 
others;  Held,  the  legal  estate  h 
in  the    trustees,   and  a  court  o( 
law   will     not    inquire    into  the 
trust,  which  may  be  to  charitable 
uses    or   otherwise,    and   is    not 
void  at  law  within  the  static**. 
II.  c.  36,  s.  1.     Doe  dem.  Toone  end 
Another  v.  CopeUake  and  Sennet,  £. 
45  Geo.  III.  496 

7.  A.  after  devising  lands  at  ft 
wherein  he  gives  to  £.  and  G.  an 
estate  for  life,  and  also  to  D.  an 
estate  fur  life  and  to  C.  an  estate- 
tail  in  remainder,  devises,  as  to 
his  lands  at  />.,  to  his  sister  £.  for 
life;  or  if  she  should  survive  F. 
and  C*m>  Uut  she .  should 
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into  the  possession  of  his  estate  at 
£.  then  to  //.  for  her  life ;  towards 
the* support  of  /.  and  the  said  C. 
and  after  her  decease  to  C.  and  his 
heirs  :  Held  that  upon  the  death 
of  £,  and  H.  the  remainder  to  C. 
in  the  lands  at  D.  vests,  notwith- 
standing E.  did  not  survive  F,  and 
G.  nor  come  into  possession  of  the 
estate  at  B.  For  the  wilt  may  be 
read  according  to  the  intent  of  the 
testator,  as  if  it  were  "to£.for  life; 
and  after  her  decease,  if  she  should 
survive,  &c."  it  being  the  in* 
tent  of  the  testator  to  provide  for 
C.  as  well  as  /.  who  had  a  pre- 
vious  estate-tail  to  C.  in  the 
other  estate  at  B.  and  the  testator 
having  professed  an  intent  to  de- 
vise all  his  estate,  and  there  being 
no  devise  over  of  the  estate  at  D 
after  the  remainder  to  C  and  his 
heirs.  Doe  dem.  Leech  v.  Mich  Urn, 
£.  45  Geo,  III.  500 

8.  A.  devises  to  B.  and  7\  in 
fee,  in  trust  to  the  use  of  W.  H. 
for  life,  second  son  of  his  daugh- 
ter £.  subject  to  a  proviso  after 
mentioned,  remainder  to  trustees, 
to  preserve,  Sec.  during  his  life; 
remainder  to  his  first  and  other 
sons  in  tail  male,  subject  as  afore, 
said  5  remainder  to  the  second  and 
other  sons  of  £.  in  like  manner ; 
remainder  to  the  second  son  of 
£,'s  first  son;  remainder  to  A.'s 
grandaughter  C.  H.  for  life,  sub- 
ject as  aforesaid;  remainder  to 
trustees  to  preserve,  &c.  remain- 
der to  her  first  son  in  tail  male $ 
remainder  over,  subject  to  the 
said  proviso,  that  if  W.  H.  or 
either  of  the  remainder  men 
should  become  earl  off.  the  use 
to  such  person  and  his  issue  male 
should  cease,  as  if  such  person 
were  dead  without  issue.  £.  has 
two  sons  at  A/s  death,  viz.  Lord 
£.  and  W*  //.  who  is  in  possession 
of  the  estate  devised.  Held,  that 
upon  W*  H.  becoming  earl  of  £., 
W.  C.  the  first  son  ot  C.  H.  is  im- 
mediately intitled  to  an  estate  in 
tail  male  in  possession,  as  he 
would  be  intitled  in  case  W.  H. 
were  then  actually  dea'd  without 
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issue.     Cart  v.  The  Earl  of  Srroi 
and  OtJLers,T.  45  <**.  III.       675 

DISCONTINUANCE. 
See  Practice,  No.  19. 

DISTRINGAS  FOR   COSTS. 

See  Practice,  No.  a8,  p.  66* 

and  Doc  dent.  Ltniot  v.  Ford,  H.  4°7 

DRAWER. 
See  Bill  of  Exchange,  No.  6. 

EJECTMENT. 

1.  In  ejectment,  where  the 
plaintiff  claims  title,  under  an 
assignment  for  the  benefit  of  cre- 
ditors, on  unstamped  paper,  un- 
der the  Lords*  act,  3s  Geo.  II. 
c.  28,  the  plaintiff  must  prove  the 
rules  of  court  for  the  bringing 
up  of  the  prisoner,  and  for 
his  discharge,  or,  at  least,  the 
former  rule.  For,  unless  there 
is  a  rule  to  bring  up  the  prisoner, 
the  court  has  no  power  to  order 
his  discharge,  and  the  assign- 
ment is  not  valid,  tinder  the 
above  act,  without  a  stamp.  Doe 
dent.  Perring  v.  Heath,  Af.  45  Geo. 
ill.  1   . 

s.  Under  a  proviso  to  determine 
a  lease  upon  notice  in  writings 
two  out  of  three  joint-tenants  in 
fee,  trustees  and  executors  of  the 
lessor,,  gave  notice*,  under  their 
hands,  to  determine  the  tenancy, 
the  third  being  out  of  this  coun- 
try: held,  that  this  notice  was 
insufficient,  there  being  no  proof 
of  the  assent  of  the  third  trustee, 
previous  to  the  notice  :  for  his 
assent  afterwards  cannot  be  pre- 
sumed, and  it  seeems,  is  not  suffi- 
cient, for  as  the  tenant  is  to  act 
upon  this  notice,  it  ought  not  to 
depend  upon  any  act  of  another, 
subsequent  to  its  being  given. 
Right  on  dent,  of  Fisher  and  Othets 
v.  Cuthetl,  M.  45  Geo.  II  I.  &3 

3  •  Where  there  is  a  custom,  rn 
a  manor,  that  upon  the  death  of 
the  tenant  for  life,  he  in  remamder 
shall  come  m  and  be  admitted 
tenant  and  pay  a  fine,  it  is  a  good 


custom,  and  tbr  tenant  rauat  br 
admitted  and  pay  his  fine;  al- 
though the  admittance  of  tenant 
lor  life  tf  the  admittance  of  him 
in  remainder.  Q,  whether,  an 
Admittance  is  necessary  and  a  fine 
it  due  without  a  custom  to  war- 
rant them  ?  The  proclamation  to 
the  tenant  to  come  in  to  be  ad- 
mitted is  good  in  such  a  case, 
in  general  tenons,  and  without 
naming  the  particular  tenant, 
although  in  the  surrender  he  is 
named  specialty.  Dae  4enu  Whit- 
tread*.  Jenny,  M.  45  Gr*.  III.  116 

4.  Where  the  ancestor  died 
seised,  leaving  a  son  and  daughter 
jufants,  and  the  son,  still  an  in- 
fant, went  abroad,  and  there,  as 
was  found  by  the  jury,  died  un- 
der age;  held,  that  the  daughter, 
under  the  statute  of  limitations, 
bad  only  10  years  after  her  com- 
ing of  age,  or  30  years  after  the 
death  oi  the  ancestors  to  bring 
aa  ejectment*  Dor  4***  George 
**d  Wife  v.  Joscn,  H*  45  Ge*.  III. 

5.  On  a  lease  from  year  to 
year  of  a  farm,  the  tenant  to  en 
ter  on  the  housing  at  Old  Lady 
Day,  and  the  landat  Old  Candle- 
a*as,  ice.  with  an  agreement  to 
quit  at  the  times  of  entering,  the 
rent  being  payable  at  QJd  Lady 
Day  and  Michaelmas;  held,  that 
a  notice  to  quit,  half  a  year  be- 
fore Old  Lady  Day,  which  is  the 
substantial  entry  on  the  farm,  is 
good,  the  entry  on  the  kind  at 
Old  Candlemas  day  being  only  in 
the  nature  of  a  liberty.  SmbU%  the 
day. of  payment  of  tl>e  rent  may 
be  al  way  $  considered  as  the  sub- 
stantial time  of  entry.  Doe  dim* 
Strkhdamd  v.  y pence*  and  Another, 
H.  4$  Gat,  III,  255 

6.  Held  also,  one  coheiress  te- 
nant in  common  may  bring  an 
ejectment  for  hex  share  without 
the  rest.  Doe  4m*  GUI  and 
Wife  v.  Pearson  and  Other  J,  H. 
.45  foe.  III.  »95 

7.  See  Agreement,  No.  a, 
*nd   Da  den*  Bromfdd  V.  Smith, 
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KSTATJkTAIL. 
ELECTION. 

1.  See  Ma*qamd$v  No.  2. 

a.  The  conservators  and 
rnonalty  of  the  Bedford  Level 
are  invpowered  by  stat.  15  Csr. 
II.  to  elect  a  register,  and  other 
officers.  This  register  ia  to  re- 
gister all  ^ctds  of  conveyances; 
which  thereupon  h aye  the  effect 
of  bargains  and  sales  enrolled, 
and  are  of  no  effect  until  so  le- 
gist ered,  and,  at  such  election, 
only  proprietors  of  ipo  acres  of 
fen  land,  by  conveyance  so  regis- 
tered, arc  entitled  to  vote.  Tncy 
apnoint  also  a  deputy  register  in 
aid  of  the  register:  the  register 
dying,  an  election  is  had  of  a  new 
register*  held,  that  by  the  death 
of  the  principal,  the  office  of  the 
deputy  register  ceases,  and  lands 
held  by.  conveyances  registered 
by  him  after  that  time  and  before 
the  election,  do  not  entitle  the 
proprietors  to  vote  at  such  elec- 
tion. Such  an  office  is  not  the 
subject  of  a  auo.  warrant*  \  for  it 
is  no  usurpation  of  a  franchise 
upon  the  crown ;  and  the  proper 
remedy  upon  an  election,  obtained 
by  a  majority  of  such  votes,  is. 
by  mandamus.  Sembie,  though* 
a  ano  warrant*  should  lie  in  any 
ca*e,  it  may  not  be  tfloac  a  good 
cause  fpr  refusing  a  mandamus 
The  ftnjr  v.  Convrvatows  of  Bedford 
level,  M.  45  Geo.  ill.  SSi 

ELECTION,  PERJURY  AT. 
See  Ivdictiuxt,  No.  4* 

EMANCIPATION  OF 

CHILDREN. 

See  SeTtlemmt. 

ERROR,  WRIT  OF. 
Sec  Practici,   No.  9.  Cosra 
IN;  See  Costs,  No.  8. 

ESTATE  LEGAL. 
See  M  A*  *  am  us,  No,  5,   and 
Tht  King  v.  Coggan,  £.  4*? 

,  ESTATE-TAIL. 
Se*  Dsvisi,  No.  a,,  and  Ar*» 

ton  v.  Pickers,  it* 


EXECUTION, 


GBNERALDEFINCE  ACT.  €95 


ESTATB  TAIL  WITH 

CONDITION, 

See  Devise,  No.  8,  and  Cart  v. 

Earl  of  Erroit  and  Otters,  T.      576 

ESTATE  TO  TRUSTEES 

TO  PRESERVE,  &c 

Set  DsvtsB,  No.  S. 

EVIDENCE. 

1.  Held,  that,  in  an  action  by 
a  husband  on  a  policy  of  in* 
»u  ranee  on  the  life  of  his  ,tvife, 
the  declarations  of  the  deceased 
wife,  as  to  her  state  of  health, 
when  ill  in  bed,  are  admissible 
evidence  of  her  state  of  health, 
against  the  husband  on  a  war- 
ranty  of  good  health;  for,  the 
evidence  even  of  medical  men 
i*  founded  upon  the  representa- 
tion 6f  the  patient.  Avison  v. 
Lord  dXimm'ra  and  Others,  H,  45 
•Ceo,  111.  Set  Insurance  of 
J.IFB.  a86 

a.  See  Indictment,  No.  4. 

3.  AcPlsadino,  No.  19.  . 

EXCEPTION. 

See  Deviib,  No.  7,  and  Doe 
ilewu  Leeds  v.  Mkhlem,  £>  500 

EXCISE-MAN,  EXTRA. 

1.  Semble,  an  extra  excise  man 
is  entitled  to  notice  under  the 
excise  laws,  in  actions  brought 
against  him  for  any  thing  done 
in  pursuance' of  any  of  the  excise 
laws;  or  at  least*  he  is  entitled 
to  it,  as  a  person  acting  under  an 
«xciat  officer,  jf  he  is  sent  to 
jiiafct  a  search  la  a  boat  coming 
on  shore,  though  no  excise  of- 
lioer  appointed  by  warrant  from 
fhe  tabard  be  present,  dements 
and  Wife  v.  Keen,  H.  45^  1 1 1. 

110 
EXTRA  EXCISEMAN. 

-See  Excise  ma*,  No.  1,  and 
dements  and  Wife  v.  Keen,  M.    aao 

EXECUTION.      * 

u  $v  Mandamus, No.  i,aad 


Tkt  Kbg  r.  ike  JdeyorofOlsmergsm, 
hi.  ft 

a.  See  Practice  Jto.  9,  and 
Anonymous,  M.  60 

j.  See  An  NO  ITT,  No.  1,  and 
Howell  et  al.  v.  Stratum  M.       46 

FACTOR. 
^T«.ove a,  No.  5,  andAfaefosj 
▼.  Thornton:  207 

KfcES  TO  STEWARD. 

&rC0PYHOLD,  No.  5. 

FINE. 
See   Cop  Yip  old,    No.  5,    and 
AUrte  v.  Scull,  £.  449 

FLAG  OFFICER. 
fttPaizi,  No.  3,  and  Harvey 
v.  Cook  and  Another,  H.  341 

FOREIGN  BILL  OF 
EXCHANGE. 

1.  See  Bill    of  Exchange* 

No.  3. 

a.  See  Bill  op  Exchange, 
No.  5,  zndPatience  v.  Townjy,  At 

**♦ 

FRAUDULENT  ASSIGN- 
MENT. 
See  Bankrupt,  No,  a. 

FRIENDLY  SOCIETY, 
See  Indictment,  No.  i,  and 
The  King  v .  Inge  and  SaundeTton. 

561 

GENERAL  DEFENCE  ACT. 

r.  See  Statutes,  No.  5,  stsa. 
43  Geo  III.  c.  55,  s.  10. 

a;  On  an  inquisition  to  assets 
damages  to  the  proprietors  for 
the  possession  of  lands,  &c.  taken 
for  the  use  of  government,  under 
the  stat.  43  Geo  III.  e.  $$,  s.  io# 
called  the  general  defence  act, 
a  compensation  in  a  gross  sum 
cannot  be  awarded  but  it  must 
be  by  an  annual  compensation 
in-  the  way  of  rent  to  be  paid  to 
the  persons  entitled  to  the  land  ; 
and  the  irquisittoa  will  be  bad, 
if   all  the  parties   interested  *&t 
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IMPRESS. 


.  not  summoned  and  properly  com. 
pensated.  Bingham  v.  Serlt,  J#. 
45  Geo.  III.  129 

GREENLAND  FISHERY. 

Fee  Imprfss,  No.  2,   and  Ex 
part*  Brock,  H*  335 

HABEAS  CORPUS. 

t.  ^'Impress,  No.  i,  and  Ex 
farte  Robert  Douglas,  M.  47 

2.  See  Practice,  No.  12,  and 
Alridgt  v.  Sehrader  and    Tomhins, 

M-  ,  75 

3.  To  compel  obedience  to  a 
writ  of  Habeas  Corpus  to  bring 
up  an  impressed  man,  tbe  party 
must  first  search  at  the  crown, 
office  for  the  return,  and  if  not 
found,  apply,  upon  affidavit 
thereof,  tor  an  attachment.  Ex 
parte  Harrison,  E.  ^Geo.Ul.  408 

4.  On  a  motion  for  a  habeas 
corpus  to  a  private  person,  on  the 
application  of  a  husband,  to  bring 
up  the  body  of  his  wife,  the  af- 
fidavit must  state  that  she  is  de- 
tained against  her  will.  The  King 
T.  Wiseman  Ex  parte  Newton,  T. 
45  (to.  III.  6*7 

HEIR. 
See  EjfcCMENT,  No.  4, 

HOLIDAY. 
See  Seal  Office,  No.   1,  H. 

IMPRESS. 


INDICTMENT. 

INDEMNITY. 
See  Cole  v«  Qotoer,  H. 
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i.  Quare,  whether  a  freehold 
.estate  will  exempt  a  mariner  from 
being  impressed  ?  Semble.  He  is 
not  exempted  at  any  rate,  unless 
he  has  quitted  the  sea  altogether 
without  «i»  animus  rrotrttudu  Ex 
parte  Robert  Douglas,  Af.  45  Geo. 
.III.  47 

a.  An  apprentice  in  the  Green- 
land Fishery  trade  is  not  protected 
from  being  impressed  beyond 
t three  years,  though  if  he  be 
bound  tor  a  longer  time,  the  mas. 
ter  is  bound  to  keep  him  in  his 
service  undo  a  penalty  of  col.  by 
jtai.  9<?  0.  L1 1 .  c  5,  s.  5.  Ex  parte 
Brock,  H.  456*0.  111.  335 


INDICTMENT. 

1.  Semble.  Upon  an  indict, 
ment,  for  not  obeying*  an  order 
of  two  justices,  under  33  (to.  III. 
c.  54,  s.  15,  'commanding  the  de- 
fendants, as  stewards  and  princu 
pal  officers  of  a  Friendly  Society, 
to  restore  A.  B.  as  a  member,  it 
must  be  shewn,  that,  by  the  con. 
stitution  of  the  society,  the  de- 
fendants have  the  power  to  restore 
him.  The  King  v.  Inge  and  Saun- 
derson,  Af.  45  Geo.  III.  56 

2.  The  court  refused  a  new 
trial  in  an  indictment  for  a  misde- 
meanor for  not  repairing  a  wall, 
though  moved  on  the  ground  of  a 
misdirection  by  the  judge.  Tbe 
King  v.  ReyneU,  Clerh,  E.  45  Geo. 
HI.  407 

3.  Fee  Nuisance,  No.  2,  and 
The  King  v.  Russell,  E.  424 

4.  On  an  indictment  for  perjury 
at  an  election,  in  polling  in  the 
name  of  A.  B.  on  a  certain  day, 
evidence  that  the  defendant,  not 
being  a  freeholder  and  entitled  to 
vote,  polled  and  was  sworn, 
though  it  does  not  appear  by  what 
name,  is  evidence  to  be  left  to  the 
jury  that  the  defendant  polled 
in  the  name  of  A.  B.  and  in  that 
name  took  a  false  oath  ;  for  it 
shall  not  be  presumed  that  there 
was  more  than  one  false  oath  ; 
and  if  the  defendant  polled  in  his 
own  name,  he  might  prove  it  or 
rebut  the  presumption,  by  shew. 
ing  that  there  was  more  than 
one  false  oath  taken,  in  which 
case  the  identical  oath  could  not 
be  ascer tai  ned .  The  King  v .  Price, 
alias  John  Wright,  E,  43  Geo.  III. 

5* 

5.  An  indictment  for  that  A* 
intending  to  do  bodily  harm  and 
mischief  to  B.  and  to  break  the 
peace,  did  send  a  certain  letter 
to  him,  to  provoke  him  to  send 
him  a  challenge,  is  good ;  although 
ihe  jury  find  on  a  former  count, 
charging  the  same  letter,  to  be  a 
challenge,  that  the  defendant  was 
not  guilty.  The  King  v.  Philkps, 
£.  45 Geo.  III.  $5* 


Insolvent. 


INSURANCE; 


C9I 


INDORSEMENT  ON  BILL 

OFSALE. 
See  Registry,  No.  i. 

INDEMNITY. 
See  Colt  v.  Cower*,  H.  246 

INFANT. 

Where  lands  have  been  ta- 
ken for  the  service  of  govern- 
ment ,  under  the  statute  44  Geo. 
III.  c.95,  and  an  application  is 
made  to  the  court  of  Exchequer, 
to  lay  out  the  purchase-money  in 
government  securities  to  the  uses 
of  a  certain  will,  that  will  must 
be  produced  in  court,  attested  by 
one  of  the  subscribing  witnesses, 
on  affidavit,  and  the  court  will 
not  make  an  order,  upon  pro- 
duction of  the  probate  only.  In 
the  Matter  of  Charles  Templer,  an 
infant  in  Scacc.    M.  45  Geo.   III. 

INFORMATION. 

1.  Information  at  common  law, 
that  A.  wrote  to  B.  and  informed 
him  "  that  he  was  applied  to,  to 
prosecute  him,  upon  the  stamp 
acts,  and  that  he  A.  had  inform. 
ed  the  parties  the  prosecution 
must  be  carried  on  by  the  public 
officer,  and  requested  B.  to  wrire 
to  him,  A.  and  he  would  make 
the  best  terms  in  stopping  it/' 
without  averring  that  B.  had  been 
guilty  of  any  offence  for  which 
such  prosecution  would  lie,  and 
when  A.  did  not  actually  extort 
any  money,  held  bad  ;  for  the 
bare  threat  was  too  weak  to  ex- 
tort money,  and  therefore  was 
no  offence  at  common  law,  but 
was  punishable  under  the  statute 
18  Elu.  c.  5,  s.  3.  The  King  v. 
Souther  ton,  H.  45  G>0.  111.         305 

INSOLVENT. 

1.  Where  a  prisoner,  in-  order 
to  be  discharged  under  the  in- 
solvent act,  44  Gw.  111.  c.  xo8, 
applies  to  have  the  sum  In  the 
committur  in  the  marshal's  book, 


reduced  below  1500I.  alleging  a 
mistake  in  the  original  judgment 
or  entry,  the  court  *ill  require 
the  most  satisfactory  affidavits 
from  the  parties  interested,  in 
order  to  shew  that  it  is  affair  case5 
of  mistake,  and  that  it  is  not 
an  after-thought  and  collusion 
between  the  plaintiff  and  the  de- 
fendant. Ex  parte  Mary  Wilhins, 
itf.  45  Gm.  HI.  t     62 

2.  A  prisoner,  who  was  in  the 
actual  custody  of  the  keeper  of 
a  certain  prison,  on  the  1st  da>* 
of  January*  1804,  and  has  since* 
been  removed  into  the  Custody 
of  the  keeper  of  another  prison, 
is  not  entitled  to  the  benefit  of 
the  insolvent  act  of  the  44  Geo. 
III.  C  108.  Ex  parte  Abraltcm 
Ergas,  and  Ex  parte  J.  Evans  and 
Others,  M.  456*0.  111.  :» 

INSIMUL  COMPUTASSIT. 

See  Pleading,  No.  11. 

INSURANCE. 

1.  On  a  policy  of  insurant*, 
with  or  without  letter  of  marque* 
and  liberty  to  chase,  capture,  and 
man,  the  assured  cannot  delay 
on  the  voyage,  merely  for  the 
purpose  of  conveying  the  prize 
into  a  port  of  condemnation  ;  nei- 
ther is  such  a  liberty  to  be  infer- 
red from  the  Instructions  andarti- 
cles  given  with  the  letter  of 
marque,  "  to  carry  into  port," 
&c.  Smbte.  It  is  no  deviation  to 
delay  for  the  purpose  of  giving 
assistance  to  a  ship  in  distress. 
lAiorente  v.  Sidtbothamt  II.  45  Geo. 
III.  .  215 

2.  Query,  Whether  under  a  li- 
berty to  tdke  a  letter  of  marque, 
the  vessel  insured  shall  have  li- 
berty to  chase  any  ship  which  the 
may  meet  in  the  course  of  her 
voyage,  for  the  purpose  of  hos- 
tile capture,  and  not  for  mere 
defence :  and  whether  the  usage 
of  merchants  has  determined  that 
such  i*  or  is  ik  t  the  me.ming  of 
such  a  liberty.  Purr  v,  Anderson^ 
H.  4s  G>.o  III.  41} 

4T 


JfcS  INSURANCE  FROM  FIRE.  LANDLORDako  TENANT. 

3.  Goods  being  shipped  on 
board  an  American  ship,  the  Presi- 
dent, a  policy  was  effected  by 
mistake,  calling  it  the  good  ship 
called  the  American  ship  President ; 
or  by  what  other  name  the  said 
ship  is  or  shall  be  called;  held, 
that  the  plaintiff  was  intitled  to 
recover  under  the  general  auxili- 
ary words,  there  being  no  fraud, 
although  it  wa*  the  intention  of 
the  plaintiff  to  have  stated  the 
ship  to  be  an  American,  and  by 
the  form  of  the  policy  there  was 
no  warranty  th:»t  the  ship  was  an 
American.  Le  Mtsurierv.  Vaughan, 
E.  45  Ceo.  III.  49a 


INSURANCE  FROM  FIRE. 

A  policy  of  insurance  was  made 
for  a  year  in  writing,  with  an  ar- 
ticle, that  on  bespeaking  policies, 
all  persons  are  to  m;ike  a  deposit 
for  the  policy,  &c.  and  shall  pay 
the  premium  to  the  next  quarter 
day,  and  from  thence  for  one  year 
more  at  the  least;  and  shall,  as 
long  as  the  insurers  agree  to  ac- 
cept the  same,  make  all  future 
payments  annually  within  fifteen 
days  after  the  day  limited  in  their 
respective  policies,  upon  pain  of 
forfeiture  of  the  benefit  thereof; 
and  no  insurance  to  take  place 
till  the  premium  be  actually  paid; 
but  this  was  explained  by  an  ad- 
vertisement, that  the  office  consi- 
dered all  persons  insured  by  poli- 
cies for  a  year  or  more,  as  insured 
for  fifteen  days  beyond  the  expi- 
ration of  their  policies.  Held, 
that  the  fifteen  days  are  allowed 
only  in  case  it  is  intended  to  re- 
new the  policy  r  and  that  if  the 
office  gives  notice  before,  or  dur- 
ing the  fifteen  days,  that  they 
will  not  accept  the  premium,  and 
i\  loss  happens  afterwards  during 
the  fifteen  days,  the  office  is  not 
liable*  Salvin  and  Another  v .  Ja.ms 
and  An other ,  T.  45  Geo.  III.      646 

INSURANCE  OF  LIFE. 

Held,  that,  in  an  action  by  a 
Jiusband  on  a  policy  of  insurance 


on  the  life  of  his  wife,  the  decla- 
rations of  the  deceased  wife,  as 
to  her  state  of  health,  when  ill  in 
bed,  are  admissible  evidence  of 
her  state  of  health,  against  the 
husband  on  a  warranty  of  good^ 
health  ;  for,  the  evidence  even  of 
medical  m>  n  is  founded  upon  the 
representation  of  the  patient. 
Aviso*  v.  Lord  Kinnaird  and  Qtktrs, 
H.  45  Geo.  III.  *S* 

JOINT-TENANT. 

.toEjECTMENT,   No.  l. 

IRELAND. 
See  Pleading,  No.  xo. 

IRREGULARITY. 
See  Practice,  No-  22* 


JUDGMENT. 

1.  See  Pleading,  No.  4- 

2.  Set  Annuity,  No.  i. 

JUSTICES. 

1.  See  Notice,    and  Jones  v. 
Vaughan  and  Hall,  M.  $ 

2.  .to  Master  and  Servant, 
No.  1. 

JUSTIFICATION  OF  BAIL. 
See  Bail,  No.  4. 

KING'S  WAREHOUSE. 

See    Trover,     No.    4.     and 
M'Conbit  v.  Davie,  &  557 

LACHES. 

See  Bill  of  Exchange,  No. 


LANDLORD  and  TENANT. 

1.  .to  Ejectment,  No. 5. 

2.  See  Agreement.  No.  1. 

3.  Semble.  Case  will  not  lie 
upon  an  implied  condition  bjr  * 
tenant  at  will  to  do  tenantable 
repair  or  reasonable  repair,  so  as 
to  subject  him  to  an  actioo  for 
permissive  waste.      There  must 


LORD»i  ACT. 

be  ah  express  covenant  or  an  as- 
sumpsit to  render  him  liable. 
Gibson  ▼.  Wells  45  Geo.  III.       677 

LEASE. 

1.  See  Ejectment,  No.  a. 
x.  See  Devise,  No.  3,  and  Earl 
•J  Berkley  v.  ArckKskopofYork,  M. 

3.   &*  TRESPASS,   No.  5. 

LETTER  OF  MARQUE. 

See  Insurance,  No.  %,  and 
Parr  v.  Anderson,  H.  31 7 

LIBEL. 

1.  ^Action  on  thi  case, 
No.  i. 

tm,*;S,1  P"AD,KC»  N°-  5.  and 
Woolnoih  v.  Meadows,  M.  28 

*?'■/*'  ?LEAD*WC|  No.  ao,  and 
7**  King  v.  Johnson,   T.  591 

LIEN. 

to  Common  Carrier,  No.  i. 
and  Rushforth  and  Others  v.  Had- 
field  and  Others,  T.  634 

LIMITATIONS,     STATUTE 
OF. 

1.  Where  the  ancestor  died 
seised,  leaving  a  son  and  daughter 
infants,  and  the  son,  still  an  in- 
fant, went  abroad,  and  there,  as 
was  found  by  the  jury,  died  under 
age;  held,  that  the  daughter, 
under  the  statute  of  limitations, 
had  only  10  years  after  her  coming 
of  age,  or  so  years  after  the  death 
of  the  ancestor  to  bring  an  eject- 
ment. Doe  dem.  0/ George  and  Wife 
v.  Jesson,  //   45  Geo.  Ill,  *36 

a.  Sec  Action  on  the  case, 
No.  5. 

LORD  OF  THE  MANOR. 

See  Mandamus. 

LORD'S  ACT. 

1.  See  Ejectment,  No*  1.  * 

3.  See  Practice,  No.  3. 

3.  A  note  10  pay  a  prisoner  hi* 


MANDAMUS. 
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sixpences  was  written  upon  the 
same*  paper  with  an  affidavit  to 
verify  the  plaintiff's  hand- writ- 
ing thereto  :  held,  that  the  affi- 
davit not  being  duly  entitled  in 
the  cause,  although  the  note  was 
so,  could  not  be  aided  by  refe- 
rence, and  could  not  be  read* 
wherefore  the  prisoner  was  dis- 
charged. Buckley  v.  Tweedie,  E.  45 
Geo.  111.  '  394 

MANDAMUS. 

1.  Where,  on  a  mandamus  to 
admit  a  freeman,  the  party 
pleads,  and  damages  and  costs 
are  given  to  the  prosecutor,  he 
is  entitled  to  levy  in  execution 
for  the  sheriff's  poundage  also, 
under  43  Geo.  I II.  c.  46.  The  King 
v.  Vie  Mayor  0/ Glamorgan,  M.  45 
Geo.  III.  3 

2.  The  trustees  of  a  chapel  of 
Dissenters,  which,  for  want  of 
a  pastor,  had  been  without  a  con- 
gregation, engaged  with  a  new 
pastor  for  a  year,  at  a  salary  ;  he 
gave  notice  in  the  paper  of  open- 
ing the  chapel,  and,  on  the  first 
aay  of  opening,;  gave  notice  to 
the  congregation  there,  that  they 
should  proceed  to  an  election  of 
a  pastor  after  divine  service  t)iat 
day,  and  accordingly  took  votes. 
Upon  being  dispossessed  by  this 
trustees,  after  the  year,  he  ap- 
plied for  a  mandamus  to  be  restor- 
ed, alleging,  that  he  was  elected 
by  the  congregation  for  life. 
The  court  refused  to  giant  it,  on 
the  ground,  tha',  supposing  there 
was  a  competent  body  to  elect, 
there  was  not  sufficient  notice 
given  of  ilie  election}  and  there, 
fore  they  left  the  party  to  try 
his  right  in  an  action.  To  found 
such  an  application,  there  must 
be  a  probable  colour  of  an  elec- 
tion laid  before  the  court.  The 
King  v.  the  Trustees  of ' Daigcr  Lane 
Chapel,  M   45  Geo.  III.     '  2l 

3.  Where  a  rule  has  been  oU 
tained  for  a  mandamus  to  issue, 
and  the- mandamus  is  taken  out  in 
other  terms  tlran  are  warranted  by 
the  rulr,  and  differing  not  merely 
by  adding  things  incidental  to  a 

4  "I1  2 


7oo   MAYOR'*  COURT. 


NUISANCE. 


mandamus,  but  materially  enlarg- 
ing the  terms,  the  coirrt  will 
quash  the  mandamus :  notwith- 
standing, perhaps,  they  would 
have  granted  a  rule  as  large,  if  it 
had  been  applied  for,  upon  the 
same  affidavits  j  and  they  will  not 
upon  motion  to  qrnsh  it,  amend 
the  rule  to  support  the  manda- 
mus. The  party  ought,  if  there 
is  a  mistake,  to  apply  to  amend 
hi*  rule  before  the  mandamus 
issues.  Bex  v .  tie  Lord  and  Steward 
of  Water  Eaton,  Af.  45  Geo.  III.  54 

4.  A  mandamus  to  compel  a 
magistrate  to  enforce  a  conviction 
for  the  plaintiff, .  refused,  where 
lie  had  returned  that  the  defend- 
ant was  convicted  of  the  penalty 
before  him,  but  that  the  said 
conviction  was  invalid  in  law,  and 
that  there  was  not  an  otfence  for 
which  the  said  penalty  was  pay- 
able or  could  legally  be  levied. 
The  King  v.  RcbLn±on,  H.  45  Geo. 
III.  274 

5.  &*  Practice,  No.  30. 

6.  A  mandamus  may  be  granted 
to  admit  to  a  copyhcld  estate 
the  person"  v.  ho  appears  to  have 
the  legal  estate,  without  regard 
to  his  equity.  The  King  v.  Cejga*, 
H.  45Gta.  III.  '      417 

7.  See  Flection,  No.  2.  and 
The  Kr'rt/r  v .  the  Conservator*  of  Bed- 
fcrd  Lvei,  £.  536 

MASTER  and  SERVANT. 

Upon  an  order  of  justices, 
under  42  Geo  II.  c.  90,  s.  41  ; 
and  43  Geo-  III-  c.  82,  s.  44, 
against  a  master  to  pay  5/.  to  his 
servant,  who  was  enrolled  in  the 
army  of  reserve,  held,  that  after 
notice  of  the  order  and  21  days 
elapsed,  and  the  order  continued 
upon  appeal  to  tlr-  quarter  ses- 
sions, the  stnn  might  be  levied 
by  warrant  of  distress;  without 
shewing  a  demand  by  the  servant 
or  militia  man.  &c  after  the  de- 
termination of  the  appeal.  Wood 
v.  Hartry,  II.  45  Geo.  111.         238 

MAYOR'S  COURT. 
See  PraC  :ice,  No.  12. 


MONEY  HAD  AND  RE- 
CEIVED. 
See    Annuity,     No.  *,    asi 
Scurfield  v.  Gowland,  H.  331 

NAVY  AGENT. 
See   Stat.  31   Geo.    II.   c.  10,  *. 
30,  and  Walsh  v.  Toubmnand  Jme- 
ther,  T.m  6oj 

NEW  TRIAL. 
See  TKDICTMBNT,    No.  3,  and 
The  King  v.  Reyneli,  CUrky  H.  437 


See 

No.  4. 


NEXT  POST. 
Bill    of    ExcHAxcr, 


NON-PROS. 
See  Practice,  No.  27,  p. 66. 

NOTE  FOR  PRISONER'S  SIX. 
PENCES. 
.   See  Lord's  Act,  No.  3. 

,  NOTICE  TO  CONSTABLES. 

Under  24  Geo.  II.  c.  44-     Jo*'* 

v .  Vavghan  and  Others  f  Af.  6 

NOTICE  TO  DRAWER. 
See  Bill  of  Exchange,  No. 
4.  Dartyihire  and  Ancthtr  v.  Pac- 
ker, Af.  196 

NOTICE  TO  INDORSER. 
Ste  bn.L  of  Exchange,    No. 
8,  and  Pear  son  v.  Craiian,  K.    404 

NOTICE  TO  JUSTICES. 
See  Replevin. 


NOTICE  TO  QUIT. 

1.  See  Ljkcxmknt,  No.  2. 

2.  See  Ejectment,  No.  5,  and 
D,e  dan.   Strickland  v.  tpneer  axd 

Another  >  H.  255 

NUISANCE. 

r.  If  a  man  in  his  own  scil 
erect  «;  thing  which  is  a  nuisance 
to  another,  as  by  stopping  a  ri- 
vulet, and  so  diminishing  rhe 
water  used  by  him  lor  bis  cattle ; 
the  party  injured  may  enter  on 
the  soil  of  the  other  and  abate  the 
nuisance,  and  justity  the  trcip**>« 


PBEA,  DEMAND  OF. 


PLEADING. 
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and  this  right  of  abatement  is  not 
confined  merely  to  nuisances  to  a 
house,  to  a  mil),  or  to  land.  The 
cases  put  in  2  Rol.  Abr.  144,  b. 
Nuisance,  Reformation,  (S.)  are 
only  put  by  way  of  instance.  Raikes 
v.  Townsend  and  Another ,  M.  45 
Ceo. III.  9 

a.  Semhle.  A  stoppage  in  the 
street  for  the  purpose  of  unload- 
ing waggons  at  an  inn  or  ware, 
house,  may,  by  its  frequency 
become  a  nuisance,  and  the  party 
be  obliged  to  remove  his  business 
to  a  more  convenient  place  for  the 
public.  The  King  v.  Russet,  E. 
4$  Geo.  III.  424 

ORDER  OF  JUSTICES. 
See  Poo  a-  Rate,  No  3. 

ORDER  OF  REMOVAL. 

An  order  of  removal  dated  the 
—  fay  of  April,  1804,  is  good, 

though   with  a date,  or  at 

least  is  helped  by  appeal  to  the 
quarter  sessions.  The  King  v.  the 
Inhabitants  of  Brimpton,  II.  45  Geo. 
III.  *77 

PAPERS. 

5WPRACTICK,    No.  JO. 

PAUPER  RUNAWAY. 
'  ,See   Poor-Ratf,  No.  3,    and 
tblt  v.  Dickson,  II.  27 1; 

PENAL  ACTION. 
See  Practice,     No.  16,    iS, 
and  Ilatison  qui  tarn  V .  Sp range,  M. 

PENALTY  OF  BAIL-BOND. 
See  Practice,  No.  21. 

PERJURY. 
^Indictment,  No.  4,  and 
The  King  v.  Price,  alias  Wright,  £. 

PLEA    TO    THE    JURISDIC- 
TION. 

£ttPLEADINC,   No.  TO. 

f LEA,  DEMAND  OF. 

jtePtHAXD  j/PlKA. 


PLEADING, 

1.  Whether  the  suit  against 
the  principal  be  by  bill  or  origi- 
nal, the  venue  in  a  sci.  fa.  may 
be  in  Middlesex  ;  for  a  sci.  fa. 
being  a  local  uction  founded  upon 
a  record,  the  proper  venue  is, 
where  the  record,  (i.  e.  the  re- 
cognizance of  bail)  is,  and  that 
recognizance,  :n  the  K.  B.  is  * 
record  in  Middlesex.  Coxetn  and 
Another  v .  Burke,  M.  45  Geo.  III. 

a.  Where,  on  a  special  agve--' 
rne.it,  one  party  i.*  to  do  az»  act 
and  to  pay  mon*  y  on  a  certain  day 
and  the  other  in  the  mean  time  to 
do  another  act,  in  consideration 
thereof,  and  the  former  pays  the 
money  before  the  day,  and  per- 
mits the  agreement  to  be  in  part 
performed,  but  the  whole  is  not 
completed  within  the  time,  and 
the  other  party  foils  in  a  substan- 
tive and  separate  part  of  his 
agreement,  before  the  day  ;  he 
who  would  rescind  the  contract 
must  do  so  immediately  upon  the 
expiration  of  that  day,  and  should 
not  continue  to  act  under  the 
agreement.  As,  where  in  consi- 
deration of  10I.  ro  be  paid  in  tea 
d'iys  A.  agrees  to  execute  a  lease 
to  B.  at  the  end  of  that  time,  and 
to  do  certain  repairs  before  the 
executing  of  the  lease,  but  pos- 
session is  to  be  given  immediately, 
and  B.  enters  and  pays  the  iol. 
immediately,  and  the  repairs  not 
being  done,  B.  some  time  after- 
the  ten  days,  quits  possession, 
he  cannot  consider  the  contract 
as  rescinded,  and  bring  an  action 
for  money  had  and  received. 
Where  a  contract  is  rescinded, 
the  parties  must  be  put  in  the 
same  situation  as  before.  Hunt  v. 
Silh,  M.  4sG*o.  III.  15 

3.  In  assumpsit,  the  rlaintitr 
declared,  that  in  consideration 
that  he  would  permit  the  defen- 
dant to  occupy  a  house  Fur  four 
weeks,  at  ten  guineas  per  wetk, 
the  defendant  undertook  to  j<ay 
14  the  sjid  rent,*'  and  the  plaint  1  if 
recovered^  though  the  defendant 
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never  took  possession,  and, 
though  no  other  promise  was 
proved,  than  that  the  defendant 
said  she  would  take  the  house 
upon  the  terms.  The  said  rent, 
in  such  a  declaration,  means  the 
said  sum  in  gross.  The  letting 
and  hiring  is  evidence  of  an  express 
promise  sufficiently  to  enable  the 
party  to  bring  assumpsit.  Gre- 
gory y.  Badcock,  M.  45  Go.  III.  rS 

4.  AW  liet  record  is  no  plea  to 
debt  brought  here,  on  a  judgment 
in  the  cuurt  of  Exchequer  in 
Ireland.  Collins  v.  Lord  Matthcv\ 
M,  45  Geo  III.  a 5 

5.  Declaration  that  the  defen- 
dant, maliciously  intendirg  to 
subject  the  plaintiff  to  the  penal, 
ties  against  persons  guilty  of  the 
horrible  and  detestable  crime  of, 
&c.  said  of  the  plaintiff  that  "  his 
character  was  infamous;  he  would 
be  a  disgrace  to  any  society  ;  if 
he ,  was  inrolled  in  the  Royal 
Society,  he  would  cause  his  name 
to  be  erased;  delicacy  forbade 
him  to  make  a  direct  charge,  but 
it  was  a  male  child  of  nine  years, 
that  complained  to  him  ;  "  mean- 
ing that  a  male  child  of  nine  years 
old  had  complained  of  an  unna- 
tural crime  committed,  by  the 
plaintiff  upon  such  child  j  with 
an  averment  that  the  defendant 
uttered  the  words  with  intent  to 
Convey,  and  they  were  by  the 
persons  to  w  hotn,  Sec.  understood 
to  mean  that  the  plaintiff  had 
committed  that  horrible  crime  of, 
&c.  Held  sulficient,  without  a 
colloquium  more  fully  .explana- 
tory ;  for  the  words  are  suffi- 
ciently plain  without  an  inuendo. 
Woolnoth  v.  Meadows*  M.  4c  Ge\>. 
HI.  .  28 

6.  Ste  Bill  0/  Exchange, 
Noi   1,  and  AmitA  v.    M'CUre,    £. 

443 

7.  See  Bill  of  Exchange, 
No.  9,  and   lUald  v.    Johnson,   M. 

44 

8.  Where  a  declaration  stated 
an  undertaking  to  carry  saicly 
ceitain  goods  by  water,  with  ;ui 
exception  of  all  at'cidenrs  ati,in- 
from  the  act  of  God,  the  kim-\  ! 


PLEADING. 

enemies,  fire,  pirates,  and  *H 
other  dangers  and  accident*  « 
the  seas,  rivers,  and  navigation ot 
what  nature  or  kind  soever ;  heid 
that  this  exception  being  beyoni 
the  common  law  exception,  most 
be  specially  proved.  Richard** 
v.  Sewell,  H.  45  Geo.  III.  *>J 

9.  See  Information,  No.  1, 
and  page  3°5 

10.  tn  assumpsit  on  the  war- 
ranty of  a  horse,  where  the  war- 
ranty was  *•  round  in  the  e\ct 
Sec-  except  a  slight  snap,  which 
will  be  well  in  a  few  days  i  "  held, 
that  the  exception  was  material, 
and  should  be  stated  in  the  decla- 
ration, although  if  the  exception 
had  not  been  made,  it  might  not 
have  been  an  unsoundness  under 
the  general  warranty.  Morris  t- 
Lithgoc,   E.  45  Geo.  III.  3*H 

11.  Where  the  defendant  haJ 
obtained  his  certificate  under  a 
commission  of  bankruptcy,  after 
plea  pleaded,  and  then  pleaded 
it  puis  darrein  Continuance,  but 
in  fact,  two  continuances  had 
elapsed,  and  the  plaintiff  had 
gone  to  trial,  without  noticing 
the  plea  ;  the  court  permitted  hiin 
to  amend,  pleading  it  nunc  pro 
tunc,  upon  payment  of  the  costs 
between  the  last  continuance  and 
the  time  of  filing  the  plea.  A 
plca/»w  darrein  continuance,  though 
not  a  plea  in  abatement,  must  be 
verified  by  affidavit,  both  when 
pleaded  at  nisi  privs  and  whei 
pleaded  in  bank.  Willmgily  ▼. 
WiUtins,  E.  43  G«.llt.  396 

12.  A  count  for  goods  sold  by  A* 
a<   administrator  of   B.    may    be 
joined  with  an  irtsimvl  ampatou*t, 
between  If.  and  A.  as  administra- 
tor, whether  the  sale  or  account 
he  in  the  pergonal  or  representa- 
tive character  j    for    both   beim; 
slated  as  considerations  accruing, 
and   promises   made  between  the 
*a;ne  parties,    the  co*ts  in  each 
case  would  go  to  the  same  fuiwi, 
whether   to  the   intestate's  estate 
or  that  of  the  <idimm*trfttor;  and 
»he  reason  why  counts  on  promises 
made  to  the   intestate  camtot  be 
joined  with   counts  on  pmmUes 


PLEADING, 

to  the  executor  is,  because  the 
qotts  are  entire,  and  cannot  be  se- 
vered. Ccwdland  Wife  v.  \Vatts% 
E.  45  Geo.  ill.  41 1 

13.  See  Conviction,  No.  3; 
4nd  The  King  v.  Nuld  and  Olk^s, 
E.  45  Geo.  III.  41 8 

14.  Plea  of  bankruptcy  gene- 
rally after  the  making  of  the  pro- 
mises without  stating  that  the 
defendant  conformed  to  the  sta- 
tutes of  bankruptcy,  &c  held 
good.  Srmble.  The  case  of  Paris 
v.  Salkeld  is  not  law.  Tower  v. 
Cameron  and  Another ,  Si.  45  Geo.  III. 

438 

15.  A  declaration  that  A.  on 
a  certain  day  and  on  divers 
other  days  made  an  assault  on  B. 
held  bad  on  special'  demurrer  ; 
alitn,  if  stated  that  A.  on,  &c. 
and  on  diver*  days  assaulted  B. 
English  v .  Purser,  45  Geo.  HI.  445 

16.  To  debt  on  arbitration  bond 
of  all  matters  in  difference,  aver- 
ing  that  the  arbitrators  took  upon 
themselves  the  arbitration,  and 
awarded,  8cc.  The  defendant 
pleaded  that  all  matters  were  sub- 
mitted, &c.  that  there  were  dis- 
putes as  to  monies  claimed  by 
him  of  the  other  party,  and  that 
the  arbitrators  took  upon  them- 
selves to  arbitrate  of  and  con- 
cerning, 8cc.  and  that  they  made 
no  award  of  those  sums.  The 
plaintiff  replied,  that  the  arbitra- 
tors made  their  award  of  and  con- 
cerning, &c.  as  in  the  declara- 
tion} to  which  there  was  a 
demurrer:  held,  that  the  plea 
was  bad  for  want  of  averring  that 
the  arbitrators  had  notice  oi  (he 
claims  of  the  defendant,  and  re- 
fused to  arbitrate  concerning 
them:  Elsom  and  Another  v .  RJ/tt 
E.  45  C/tf.  ill.  4$9 

16.  In  debt  for  use  and  occu- 
pation, the  plaintiff  may  declare 
generally  'or  the  use  and  occupa- 
tion of  divers  messuages,  lands, 
and  tenements,  without  specify- 
ing where  they  are  situate.  King 
V.  Ftaier,  E.  45  Geo   111.         462 

18.  An  action  tor  criminal  con- 
versation with  the  wife  of  the 
plaintiff  U  an  action    upon    the 
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case,  and  the  proper  plea  is  not 
guilty  within  six  years,  hi' Fad* 
zen  M.  Oilivanty  E.  45  Gco.Ul.  486 

19.  In  assumpsit  for  the  pur- 
chase-money pi  an  estate  where 
the  condition  of  sale  was  to  pay 
on  or  before  the  14th  of  June,  on 
having  a  good  title  ;  the  plaintiff 
averred  that  ke  was  seised  in  fee 
and  made  a  good  and  satisfactory 
title  to  the  defendant,  before  the 
24th  of  June;  held  sufficient 
without  further  particularising 
the  tit'e.  Martin  and  Others  v. 
Smith %  E.  45  Geo,  III.  543 

20.  J  n  avow  ry  for  rent  in  arrear 
for  two  years  and  a  quarter,  un- 
der a  snlicez,  where  the  issue  is 
upon  the  tenure,  it  is  not  no- 
cessary  to  prove  the  whole  rent 
to  be  due  for  the  whole  of  the 
time  ;   but  it  is  sufficient  to  prove 

j  rent  due  for  any  part  of  it.  Forty 
v.  hiber,   E.  45  G*?.  II I.  54$ 

2t.  To  an  indictment  for  a  libel 
in  Em  land y  t)ie  defendant  cannot 
plead  thai  there  are  and  were  before 
;  the  union,  courts  competent  in  Ire^ 
1  land  to  the  trial  of  offences,  and 
]  that  he  was  born  and  com  mora  nt 
there    at  the  time  of  the  publi- 
cation   of    xht    supposed    libel  ; 
for   this   plea   doth  not   shew  a 
jurisdiction   in   any  o  her  court, 
and  La  mere  not  guilty.  The  King 
v.  Johnson,    T.    45   Geo.  III.     591 

22.  A  count  that  the  defendant 
in  consideration  that  the  plaintiff 
had  sold  and  delivered  divers 
gooils,  undertook  to  pay  quantum 
valebant,  upon  demand,  with  an 
avei  incut  that  the  said  goods  were 
worth  20I.  whereby  an  action 
hath  accrued  to  the  plaintiff,  it 
not  a  good  count  in  debt,  and 
cannot  bo  joi.'^d  in  a  declaration 
with  counts  in  deb'.  Dalton  v. 
Smith,  T.  45  Geo.  III.  lift 

23.  In  assumpsit,  in  the  com. 
mon  foim,  a".iin*t  a  Common  car- 
rier for  not  delivering  a  box  deli- 
vered to  him  to  be  carried  safely, 
the  plaintiff,  if  the  defendant 
proves  a  notice  not  to  be  account- 
able for  more  than  5I.  unless  the 
goods  are  entered  according  to 
their  value,  may  recover  the  said 
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5I.  although  the  declaration  con- 
tains no  special  count  in  assump- 
sit, upon  the  notice  for  5I.  Clark 
v.  Grey,  T.  45  Geo.  Ill,  6zz 

84.  A  bond,  by  a  receiver  of 
rents,  retiring  in  the  condition 
that  he  had  agreed  to  collect 
.rents  for  a  certain  company  for 
twelve  months,  and  the  company 
having  required  security  for  the 
due  perfoi  mance  of  the  said  of. 
tice,  in  manner  or  to  the  effect 
after  mentioned,  that  A.  B.  had 
agreed  to  become  surety  for  himj 
afterward*  in  the  condition,  con- 
tains more  general  words  binding 
him  to  his  faithful  service,  dur- 
ing such  time  a*  he  shall  be  em- 
ployed by  the  said  company  and 
their  successors :  held,  upon  de- 
murrer, that  the  recital  restrains 
the  operation  of  the  general  words 
of  the  condition,  and  that  it  is 
not  forfeited  by  any  breach  of 
duty,  after  the  expiration  of  the 
twelve  months.  The  Proprietors 
0/  Liverpool  Water -Works  v .  Atkin- 
son, T.  4$  Geo,  111.  655 

25.  Alter  issue,  notice  of  trial, 
putting  oli  the  trial  till  a  subse 
qnent  term,  and  a  plea  of  bank. 
Tuptcy,  fniis  darrein  continvancr, 
the  court  gave  leave  to  amend 
that  plea  without  imposing  the 
terms  that  the  plaintiff  should  be 
at  liberty  to  discontinue  without 
costs,  but  imposing  terms  as  to 
continuing  the  notice  of  the  trial, 
and  taking  short  notice.  Q.  How 
bankruptcy  is  to  be  pleaded  puis 
dart  tin  continuance.  Lutdo  v.  Simp- 
son, T.  45  Geo.  III.  659 

26.  See  Practice,  No.  37. 

27.  See  Land  lob  i>  and  Tf- 
l  awt,  No. '3. 

POOR. 

Overseers  of  the  poor  >houId 
proceed  to  take,  an  indemnity,  in 
cases  of  bastardy,  from  the  puta- 
tive father,  under  the  statute  6 
Geo.  II.  c.  31,  s.  1,  and  cannot 
commute  the  same  for  a  specific 
» mn  ;  and  all  notes  and  all  other 
securities  given  for  payment  of 
»«ion?y  ab^huely,  in  nuh  cue,; 
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are,  in  law,  only  to  be  consider- 
ed as  mere  contracts  of  indemnity, 
upon  which  the  payee  or  obligee 
can  recover  only  such  sum  as  the 
parish  shall  have  expended. 

Stvible.  It  is  not  necessary, 
however,  that  the  compulsory 
provisions  of  that  statute  should 
be  pursued,  but  the  security  must 
be  substantially  such  as  is  there- 
by rt quired.  Cole  v.  Gowert  H.  45 
Geo.  111.  24* 

See  Settlement. 

POOR-RATE. 

1.  A  corporation  having  lands 
nsed  as  a  common  of  pasture, 
and  stocked  by  such  resident  bur- 
gesses as  think  fit,  according  to  a 
certain  annual  stint  fixed  by  the 
leet-jury,  and  for  which  the  bur- 
gesses who  stock  the  common  pay 
19s.  4d.  per  annum,  to  each  of 
those  who  do  not :  held,  that 
certain  resident  burgesses,  having 
such  right  to  stock,  and  stocking 
the  land,  for  a  certain  year,  were 
the  occupiers  of  the  land  as 
tenants  in  common,  and  were, 
therefore,  rateable  to  the  poor's 
rate,  in  respect  thereof.  Q. 
Whether  a  mere  right  of  common 
in  gross  is  rateable  ?  The  King  v. 
Watvn,  Si.  45  Geo.  III.  145 

2.  Stocks  or  annuities  in  the 
public  funds  arc  not  rateable  to 
the  poor's  rates,  under  the  43 
KHz.  c.  2,  nor  "  as  money  out  at 
interest,**  under  10  Anne,  c.  6, 
private  acts,  which  impowers  a 
rate  to  be  made  at  KoriLuh9  *•  on 
all  persons  having  and  lining 
stocks  and  personal  estates  in  the 
said  city,  or  having  money  out  at 
interest."  The  King  v.  St.  J.  bv's, 
MidderviarhetyH.  4$  Geo.  III.   270 

3.  An  older  of  removal  dated 

the day  of  April \  1804,  is 

good,  though  with  a date, 

or  at  least  is  helped  by  appeal  to 
the  quarter  sessions.  The  King 
v.  the  hhalitanis  0/  Brimpton,  II.  45 
Grr.  111.  ,27? 

3.  Two  justices,  by  order  under 
5  Go.  I.  c.  8,  s.  i,  directed  the 
overseer*,  &t\   to  icceive  the  ait- 
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nual  rents  and  profits  of  the  lands 
and  tenements  of  A.B,  a  pauper, 
who  had  run  away  from  his  fa- 
mily, and  to  certify  to  the  next 
sessions,  &c.  ;  the  sessions  con- 
firmed the  said  order,  and  directed 
them  to  receive  the  sum  of  7I. 
16s. rent,  of  the  rents  and  profits  of 
the  iandsof  A.  B.  j  held,  upon  de- 
murrer, in  an  action  of  covenant  be- 
tween the  pauper  and  his  tenant, 
that  these  orders  extend  only  to 
one  specific  sum  of  7I.  16s.  and 
do  not  authorise  the  seizing  of  the 
annual  profits  from  time  to  time. 
SanbU.  The  order  should  always 
be  specific,  to  receive  so  much 
of  the  annua!  rents  and  profits,  or, 
at  least,  for  a  certain  time ;  for 
the  purview  of  the  statute  is  to 
seize  so  much  thereof,  as  shall 
seem  necessary,  &c.  Stable  v. 
Dixon,  //.  45  G^.  III.  278 

POWER. 

1.  See  Devise,  No. 3. 

2.  S**  Appointment,  No.  1. 

POWER  OF  ATTORNEY. 
See  Attorney,  Power  of. 

PRACTICE. 

1 .  Where  a  prisoner  applies  for 
day-rules  beyond  the  usual  time, 
and  obtains  them,  and  it  is  neces- 
sary to  apply  for  longer  time  in 
the  same  term,  the  court  will  re- 
quire him  to  state  how  he  has 
employed  the  time  before  granted  • 
Day-Rules,  45  Geo.  III.  5 

a.  Where  the  defendant  moves 
to  stay  proceedings  on  a  bail- 
bond,  and  the  plaintiff  has  not 
lost  a  trial,  he  is  not  entitled  to 
impose  terms  of  receiving  a  de- 
claration in  the  original  action, 
pleading  issuably,  and  taking 
short  notice  of  trial,  so  that  the 
plaintiff  may  go  to  trial  within 
the  term.  We  is  only  entitled  to 
costs.  Vide  1  Tidd's,  Practice,  1 5&. 
Ed.  1799*  and  R-  M.  8  Anne  Reg. 
j.  (c.)  Cowp.11,  there  cited,  con- 
tri.  No  affidavit  of  merits  is  ne- 
cessary in  such  case.  Adams  v. 
Thompson,  A#.  45  Geo.  III.  13 

I.  The  exception  in  the  Lord's 
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act,  32  Geo.  II.  c.  28,  s.  24,  ap- 
plies only  to  persons  having  taken 
the  benefit  of  general  insolvent 
acts  j  not  to  persons  discharge  1 
under  the  Lords'  act.  The  for- 
mer cannot  haye  the  benefit  of  th; 
Lords'  act ;  the  latter  may.  Ja~ 
Ussio  v.  Lwgkurst,  M.  45  Geo.  III. 

4.  See  Day-Rules,  No.  2;  and 
page  27 

j.  A.  and  B.  interchangeably 
accept  accommodation- bills  ;  fl.'s 
bills  are  discounted  with  C  who, 
upon  their  becoming  due,  agree^ 
to  renew  them ;  but  A.  having 
fallen  into  discredit,  C.  does  not 
take  hit  name  to  the  bills,  but 
draws  for  the  amount  en  B.  only: 
before  these  new  bills  become 
due,  A.  becomes  bankrupt. 
Semble,  B.  might  have  proved 
under  ^.'s  commission,  tor  the 
former  accommodation-bills,  this 
being  a  payment,  as  it  were,  of 
those  bills.  B.  having  arrested 
A.  for  the  amount  of  the  bills 
paid  to  C  after  A.  obtained  his 
certificate,  the  court  discharged 
A.  upon  filing  common  bail. 
Franca  v.  Dubois,  45  Geo.  Ill:     36 

6.  In  an  action  of  covenant, 
where  the  defendant  is  not  arrest. 
ed,  if  the  plaintiff  obtains  judg- 
ment and  has  execution,  byjfc.^. 
for  part  of  the  damages,  he  may 
hold  the  defendant  to  bail  in  an 
action  upon  the  judgment  for  the 
residue.  Hesse  v.  Stevenson  in  the 
Common  Pleas,  M.  45  Gee*  III.  39 

7.  In  a  declaration  by  the  in- 
dorsee against  the  acceptor,  on 
a  bill  of  exchange,  it  is  not  ne- 
cessary to  aver  that  the  acceptor 
had  notice  of  the  indorsement. , 
Semble.  In  an  action  upon  a  bill  of 
exchange,  whhmoney  counts  also, 
where  the  plaintiff  has  judgment 
in  demurrer  upon  the  count  on 
the  bill  of  exchange,  he  cannot 
obtain  a  rule  to  cofhpute  princi- 
pal, interest,  and  costs,  without 
first  entering  a  notle  prosequi,  on 
the  money  counts.  How  he  must" 
proceed  in  vacation  upon  a  sum- 
mons before  a  judge  for  that  pur- 
pose, see  the  note  to  this  case. 
Healdv.  Johnson,  M?45  &**-  HI-  44 
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8-  Where,  upon  putting  off  a 
trial,  the  bail  had  paid  iocoI. 
into  court,  for  the  defendant,  to 
abide  the  event  of  the  suit,  and 
the  suit  afterwards  abated  by  the 
death  of  the  defendant,  they  were 
permitted  to  take  the  money  out 
of  court  ;  notwithstanding  the 
plaintiff  and  the  administrator  of 
the  defendant  insisted  that  it 
should  be  paid  ever  to  the  plain. 
tiff  or  to  die  administrator  of  the 
defendant.  Words.  Low  ring,  M, 
45  Geo,  III.  49 

'  9.  A  confession,  that  a  writ  of 
error  is  brought  for  delay,  sworn 
to  have  been  made  by  •*  a  gentle- 
man who  attended  the  taxation  of 
costs  for  the  defendant's  attorney 
on  the  behalf  of  the  defendant,"  is 
not  sufficient  to  warrant  the  issu- 
ing of  an  execution,  pending  a 
writ  of  error.  Such  a  confession 
has  never  been  relied  upon,  ex- 
cept when  made  by  the  defendant 
or  his  attorney.  Anonymous ,  M. 
4$  Geo,  III.  60 

10.  An  affidavit  of  merits  may 
be  made  by  the  managing  clerk 
to  the  defendant's  attorney,  who 
may  know  more  of  the  cause  than 
the  attorney  himself.  Affidavit  of 
Merits,  Af.  45&0.  III.  61 

xx.  On  demanding  the  execu- 
tion of  a  deed,  directed  by  an 
arbitrator,  where  such  demand 
ic  made  by  a  third  person,  it  is 
not  necessary  that  such  person 
should  be  empowered  by  deed 
or  power  of  attorney,  in  order  to 
cnabte  fhe  party  to  have  an  at- 
tachment. Though  it  may  be  so 
where  the  demand  is  of  money 
directed  to  be  paid  to  the  party. 
Kenyan  v.  Grayson,  M.  45  Geo,  III. 

61 

is.  In  a  cause  removed  by 
Ma.  Cor,  from  the  mayor's  court, 
bail  having  been  put  in,  the 
plaintiff  served  a  rule,  for  better 
bail,  wrongtjc^entitled  A,  v.  B.  in- 
stead of  A,  v.  B.  and  C,  The  de- 
fendant thereupon  gave  notice  of 
justification  of  the  same  bail,  and 
afterwards  that  he  should  add  one 
and  justify :  held,  this  was  a  wai- 
ve1" °f  the  irregularity,  for  it  is 
qgt  usual  to  give  notice  of  justi- 


fication without  an  exception, 
thou*  h  it  may  be  done,  and 
therefore,  the  notice  of  justifica- 
tion refers  to  and  adopts  the  rule 
for  better  bail .  Aldridgc  v .  Scire- 
dcr  and  Tom/tins,  Af.  45  6e*.  III.  75 

13.  If  the  affidavit  of  debt,  to 
hold  to  bail,  omits  wholly  to  ne- 
gative the  tender  of  the  debt  in 
bank-notes,  the  defendant  is  enti- 
tled to  be  discharged  upon  filing 
common  bail :  but  a  mere  slip  or 
defect  in  the  n.anner  of  denying 
snch  a  tender  is  aided  by  stat.  43 
Gee,  III.  c.  18.  Wood  v.  Je*ki*st 
Af.  45  Geo.  III.  157 

14.  Evidence  of  facts  arising 
abroad,  are  not  evidence  to  be 
referred  to  the  county  in  England 
where  the  venue  is  laid,  so  as 
to  satisfy  the  undertaking  to  give 
evidence  in  that  county  upon 
bringing  back  the  venue  ;  and 
the  case  of  Gerrard  v.  De  Rohck, 
1  H.  Bl,  28  a,  has  not  since  been 
acted  upon.  Preston  and  Others 
\\  StraUon  and  Another,  45  Ge*.  III. 

'57 

15.  A  demand  of  plea  may  be 
made  before  a  rule  to  plead  is 
given.  Maxwell  v.  skerritt,  M.  45 
Geo.  III.  159 

16.  Where,  on  a  penal  actio:) 
on  the  stat.  23  Geo.  II.  c.  19,  a 
part  of  the  penalty  was  given  to 
the  poor,  the  court  would  not 
give  the  parties  leave  to  com- 
pound ;  the  overseers,  at  a  ves- 
try, having  agreed  to  compound 
without  receiving  any  part  of  ihe 
penalty.  Hanson  qui  tarn  v.  Sprange% 
H.  45  Ceo.  III.  i9e 

17.  Where  the  defendant  was 
rendered  In  discharge  of  bail,  and 
the  defendant's  attorney  called  to 
give  notice  of  render  that  night, 
but  finding  no  one  in  the  way 
saw  the  plaintifPs  attorney  the 
next  morning,*  and  then  gave 
notice/  held,  that  an  attachment 
against  the  sheriff  moved  for  on 
that  day,  although  the  instnic- 
tibns  to  the  counsel  were  given 
before  the  notice,  was  irregular, 
and  the  attachment  accordingly 
set  aside.  The  Kin%  v.  the  Ute 
HtrJF of Middlesex,  H.  4sOe9.Hl. 
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t8.  When  a  plaintiff  in  error 
had  sued  out  his  writ  of  error 
in  time  to  stay  execution,  &c. 
but  had  made  a  mistake  in  the 
name  of  the  defendant,  in  error, 
and  the  defendant  in  error  had 
issued  execution,  this  court  al- 
lowed the  plaintiff  in  error  to 
have  a  rule  to  shew  cause  why 
the  sheriff  should  not  pay  the 
money  levied  on  the  execution 
into  court,  and  enlarged  that  rule 
in  order  to  allow  the  plaintiff  in 
erior,  to  amend  his  writ.  N.B, 
The  original  action  was  for  a 
penalty  by  a  common  informer, 
and  there  was  real  error.  Barnard 
quitam.  v.  Guy,  H    45  Geo.  III. 

19.  Administratrix  allowed  to 
discontinue  without  payment  of 
costs.  Wright  v.  Jones,  //.  45  Geo. 
HI.  260 

20.  See  Day-Rules,  and  Ex 
parte  Coppinger,  H.  339 

21.  Semble,  Where  the  bail  are 
let  in  upon  terms  to  try  the  cause 
of  the  principal,  the  money  le- 
vied to  abide  the  event,  and  the 
bail-bond  to  stand  as  a  security; 
the  bail  are  not  liable  beyond  the 
penalty  on  the  bond,  although 
the  debt  and  cost*  exceed  the 
same  after  the  trial,  and  the  plain- 
tiff's debt  would  have  been  fully 
covered  by  the*  security,  when 
the  bail  was  first  let  in  to  try 
upon  terms.  Goss  v.  Harrison, 
A  45  Geo.  III.  354 

as.  If  a  party  lies  by  after  an 
irregularity  in  the  proceedings, 
and  knowingly  permits  the  other 
party  to  take  a  further  step 
in  the  cause,  before  he  moves  to 
take  advantage  of  the  irregularity, 
it  is  as  much  a  waiver  of  the 
irregularity,  as  taking  a  step  him- 
self. Gain  v.  Goodman.  E.  45  Geo. 
"I.  39« 

23.  Fpcaol  capias,  omitting  the 
christian  names  of  two  of  the  de- 
fendants, amended  by  inserting 
them,  though  nothing  to  amend 
by,  upon  payment  of  costs, 
and  the  costs  of  the  application. 
Rutherford  v.  Mein  and  Others,  F. 
4.5  Geo.  III.  393 
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24.  After  plea  in  abatement 
(or  other  plea  as  it  seems)  irre- 
gularly filed,  and  which  the 
plaintiff  treats  as  a  nullity,  it  is 
not  necessary  to  demand  a  plea, 
previous  to  the  signing  of  judg- 
ment, as  for  want  of  a  plea. 
Anonymous,  E.  45  Geo.  III.         393 

25.  Where  the  defendant  had 
obtained  his  certificate  under' 
a  commission  of  bankruptcy, 
after  plea  pleaded,  and  then  plead- 
ed it  puis  darrein  continuance,  but 
in  fact,  two  continuances  had 
elapsed,  and  the  plaintiff  had 
gone  to  trial,  without  noticing 
the  plea ;  the  court  permitted 
him  to  amend,  pleading  it  nunc 
pro  tunc,  upon  payment  of  the  costs 
between  the  last  continuance,  and 
the  time  of  filing  the  plea.  A 
plea,  puis  darrein  continuance, 
though  not  a. plea  in  abatements 
must  be  verified  by  affidavit  both 
when  pleaded  at  nisi  prius,  and 
when  pleaded  in  bank.  WiUough. 
by  v.  JVilkim,  E    45  Geo.  III.  396 

26.  The  bail  in  B.  R.  are  only 
liable  jointly  or  severally  to  the 
amount  of  the  sum  sworn  to  in 
the  affidavit  to  hold  to  bail,  and 
the  costs.  Jacob  v.  Bowen,  £.  45 
Geo.  III.  40a 

27.  On  a  bill  of  Middlesex  re- 
turnable early  in  Michadmas  term, 
the  defendant  filed  common  bait 
after  the  Essoign-day  ot  Hilary 
term,  but  before  the  .first  day  of 
Hilary  term;  held,  that  he  might 
sign  judgment  of  nonpros,  though 
he  did  not  give  notice  of  filing 
common  bail.  Prickmort  v.  Brad- 
ley, E.  4$  Geo.  Ill,  405 

aS.  Where  a  lessor  of  the  plain- 
tiff dies,  after  nonsuit  in  eject, 
ment,  the  court  will  not  grant  a 
distringas  upon  his  goods  for  a 
contempt  in  the  executor,  in  not 
obeying  the  order,  upon  the  con. 
sent  rule,  to  pay  costs:  and  the 
case  not  being  within  the  stat  17 
Car.  II.  c.  8,  the  defendant  seem? 
without  remedy  for  his  costs.  Doe 
dem  Lintot  v.  Ford,  E.  45  Geo.  III. 
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29. To  cpmpel  obedience  toa  writ 
of  Habeas  Corf  us  tohring  up  an 
j  4^2 
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impressed  man,  the  party  must  j  and  such  proceeding*  being  hid, 
first  search  at  the  crown-office  ft  he  defendant  upon  having  put 
for  the  return^  and  if  not  found,  |  in  bail   above,    applies    to   stay 


apply,  upon  affidavit  thereof,  for 
an  attachment.  Ex  parte  Harrison, 
£.  45 .G«>.  HI.  40S 

30.  The  court  refused  10  grant 
a  rule  upon  an  attorney  to  deliver 
lip  papers,  where  he  was  employ- 
ed as  a  mere  agent  and  receiver, 
and  not  as  an  attorney  in  a  cause, 
and  where  the  court  would  have 
had  no  power  to  have  granted  a 
mandamus  against  him  to  deliver 
up  papers  fiad  he  not  been  an 
attorney.  The  power  of  the 
.  court  over  its  officers,  does  not 
extend  to  make  it  a  substitution 
for  a  court  of  equity,  by  pro- 
ceeding against  them  by  motion. 
Cocks  v.  Harman,  E.    45  Geo.  III. 
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31 .  Whwe  a  bankrupt  brought 
trespass  against  the  messenger  to 
the  commission,  in  which  action 
he  was  non-suited,  without  the 
validity  of  the  commission  being 
fully  tried?  and  afterwards 
brought  trover  against  the  assig- 
nees to  try  the  same  question ; 
held,  that  he  should  not  he  put 
to  give  security  for  costs.  SembU. 
Aliter,  if  th~  question  had  been 
once  fully  tried.  Kennet  y.  Duff, 
E.  45  Geo.  III.  423 

32.  Where  the  defendant  had 
changed  the  venue,  and  the  plain- 
tiff moved  to  bring  it  back,  upon 
the  ground  that  the  cause  of  ac- 
tion did  not  arise  wholly  in  that 
county,  but  partly  in  a  third 
county,  the  court  refused  to 
bring  it  back,  because  the  plain, 
tift'  could  hot  undertake  to  give 
material  evidence  in  the  county 
to  which  he  would  bring  it  back. 

The  court  will  not  nring  the 
venue  back  unless  the  party  can 
undertake  to  give  material  evi- 
dence. Price  and  Others  v .  Wcod- 
iurn,  £.  45  Geo.  III.  447 

33.  Where  the  plaintiff  has  ta- 
ken an  assignment  of,  and  insti- 
tuted proceedings  on  the  bail- 
bond,  he  is  prevented  from  pro- 
ceeding in  the  original  action. 
Jf,  therefore,  the  bail  being  fixed, 


proceedings  upon  the  bail-bond, 
on  payment  of  costs,  and  before 
the  expiration  of  the  rule  utsi  ths 
plaintiff'   has    lost   a  trial,    be  is 
entitled    to  have    the    bail-bond 
stand  as  a  security  $  for  the  rule 
nisi  is  a  further  stay  of  proceed- 
ings, and  the  loss  q(  a  trial  was 
not  occasioned  by  his  Uu.kts.  £y- 
ton  v.  Bcattie,  £.  45  Geo.  III.  4X9 
3+.  Where  an  affidavit  to  hold 
to  bail  stated  the  deponent  to  re- 
side at  a  certain    place,   which 
was   not  the  true    place  of  his 
abode,   according  to  the  rule  of 
court  j  held,  that  it  was  not  in- 
formal, so  at  to  warrant  the  pro- 
ceedings to  be  set  aside,  or  the 
defendant  to  be  discharged  upon 
common  bail.     Anonymous,  H.  45 
G/<?  III.  207 

35.  &t  Habeas  Corpus,  No. 
4,  and  The  King  v.  Wiseman.  £x 
parte  Newton ,  T.  -617 

36.  A  promissory  note  to  pay 
a  prisoner  his  sixpences  is  valid, 
though  it  does  not  stale  the  sryle 
of  the  court  in  which  the  action 
against  him  is  brought;  there- 
fore that  circumstance  will  not 
entitle  him  to  his  discharge. 
Anonymous,  T.  45  Geo.  Ill-       64; 

37.  Where  there  is  a  bond  for 
performance  of  articles,  the  sta- 
tute pf  8  &  9  ^W.  111.  c.  S.  is 
compulsory  on  the  plaintiff  to 
assign  breaches.  Welsh  v.  Ireland, 
T-4$Gec.  Ill-  666 

38.  To  entitle  the  defendant  to 
costs  under  43  Geo.  III.  c.46, 
s.  3,  there  must  be  an  actual  re- 
covery by  law,  and  a  compromise 
for  less  than  the  sum  sworn  to 
will  not  entitle  the  defendant  to 
costs.  Untkwaite  v.  Beltings,  45 
Geo.  III.  667 

39.  There  is  no  compulsion 
upon  a  defendant  to  make  a  set- 
off, and  if  he  pleases,  he  may 
bring  a  cross-action ;  provided 
he  and  his  attorney  choose  to  in- 
cur the  odium  of  an  obstinate  and 
litigious  character,  and  the  cen- 
sure of  the  court}  which  will  tot 
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low,  unless  good  reason   can  be 
shewn  for  not  pleading  such  set- 
off.    Green  v.    Law,  45  Geo.  Ill, 
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40.  Where  an  indictment  has 
been  removed  by  certiorari,  and 
the  defendant  moves  to  with- 
draw his  plea  of  not  guilty,  and 
to  demur,  the  costs  follow  the 
judgment,  as  upon  a  conviction, 
and  the  motion  will  be  granted 
without  terms  as  to  costs.  Semite, 
obtaining  a  bill  of  exchange  by 
false  pretencei,  is  not  obtaining 
money,  goods,  &c.  under  the  sta- 
tute against  cheats.  The  King  v. 
Bznkes,  T.  45  Geo,  III.  620 

41.  After  issue,  notice  of  trial, 
putting  off  the  trial  till  a  subse- 
quent term,  and  a  plea  of  bank- 
ruptcy, puis  darrein  continuance, 
the  court  gave  leave  to  amend 
that  plea  without  imposing  the 
terms  that  the  plaintiff  should  be 
at  liberty  to  discontinue  without 
costs,  but  imposing  terms  a*  to 
continuing  the  notice  of  trial, 
and  taking  short  notice.  Q. 
How  bankruptcy  is  to  be  pleaded 
puis  darrein  continuance.  Lindo  v. 
Simpson,  T.    45  Geo*  III.  659 

42.  b'emble.  A  defendant  is  not 
entitled  to  a  rule  to  shew  cause 
wfiy  the  plaintiff  should  not  give 
security  for  costs,  until  he  has 
applied  to  the  plaintiff'*  attorney, 
and  he  has  refused  j  or  at  least, 
he  is  not  entitled  to  make  it  ab- 
solute, if  the  plaintiff's  attorney 
having  offered  to  give  such  secu- 
rity as  the  master  should  require, 
and  to  enter  into  a  bond  for  that 
purpose,  the  defendant  refuses  to 
accept  of  this  accommodation,  in 
order  merely  to  gain  time,  or  de- 
feat the  purposes  of  justice.  Cheap 
y.Popham,  Bart.    T.  45  Geo.  III. 
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43.  A  bond  for  payment  of  mo- 
ney by  instalments  yearly,  with  a 
separate  agreement,  that  the  for- 
feiture of  the  condition  is  not  to 
extend  to  accelerate  the  payment 
is  within  the  statute  8  &  9  W. 
III.  c.  11,  s.  8,  and  the  plaintiff 
naving  obtained  judgment  the  ir- 
on, cannot  sue  out  execution  for 
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a  subsequent  instalment  without 
suing  out  a  scirtfatiau  WiUough- 
by  v,  Swinton,  T.  45  Geo,  III.  663 

PRISONER. 

See  Practice,  No.  36,  and 
Anonymous,  T.  649 

PRISONER'S  SIXPENCES. 

See  Lord's  Act,  No.  3,  and 
also  Buckley  v.  Twtedie,  H.       394 

PRIOR  ACT  OF  BANK- 
RUPTCY. 

See  Bankruxt,  No.  3,  and 
Kennet  v .  Duff,  H.  448 

PROMISSORY  NOTE. 

See  Poor,  No.  i,  and  Bill  of 
Exchange. 

PROVISO. 

See  Ejectment,  No.  a. 

PUB tlC   FUNDS. 
See  Poor-rate,  No.  a. 

PUIS  DARREIN  CONTI- 
NUANCE. 

x.  See  Pleading,  No.  10,  and 

Willoughby  v.  mains,  H.  39* 

a.  Undo  v.  Simpson,  T.         659 

PURCHASER  OF  ESTATE. 
See  Pleading,  No.  18. 

QUO  WARRANTO. 

See  Election,  No.  a. 

REGISTRY  OF  A  SHIP.. 

Held,  that  an  indorsement  of  a 
bill  of  sale  of  a  ship  on  the  trans- 
fer  of  property  therein,  is  not 
valid  within  the  registry  acts, 
ifmadeona  register  which  is  can. 
celled  and  void  ;  even  though  it 
was  so  cancelled,  in  consequence 
of  obtaining  a  former  register  de 
now,  which  was  invalid. 

SembU,  the  indoi  semen  t  should 
be  made  a*  the  time  of  making 


«io    RUNAWAY  PAUPER. 


SEAMEN. 


the  bill  of  sale,  or  in  a  reasonable 
lime  after,  and  should  state  the 
true  date  of  the  bill  of  sale,  and 
will  not  be  good  where  the  in- 
dorsement  is  dated  on  one  day  and 
the  bill  of  sale  subsequently. 
Moss  and  Others  v.  Mills  and  Ano- 
ther, H.  45  Geo.  III.  227 

REGULA  GENERALIS. 

Regula  Generalis,  Hilary 
Term,  45  Geo,  ///.  Day  Rules. 
Ex  parte  Cop  finger,  H.  45  Geo.  HI. 

339 

REMAINDER,     TENANT 

IN. 
See  Ejectment,   No.  3,   and 
Copyhold,   No.  2;     Doe  dem. 
H'hitkread  v ,  Jenney%  M.  116 

RENT. 
1.  &t Pleading,  No.  3  j  and 
Gregory  v.  Badcoch,  M.  18 

%.   S«  EJECTMENT,    No.  5. 

;     RENT  CHARGE. 
Fee Appointment,  No;  1. 

REPLEVIN. 

1.  Held,  that  the  stat.  24  Geo. 
II.  c.  44.^6,  does  not  extend  to 
actions  of  replevin ;  they  being 
proceedings  in  rem.  to  which  the 
provisions  of  that  statute  are  in- 
applicable, as  they  would  go  whol- 
ly to  defeat  the  object  of  the  suit 
to  recover  tlu  goods.  Fletcher  v. 
Wilkin*  and  Another,  H.  45  Geo.  III. 
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2.  See  Pleading,  No.  19,  and 
Forty  v.  Imber.  E.  548 

RESIDUARY  ESTATE. 
See  Devise,  No.  i. 

REVERSION. 
Fee  Devise,  No,  5  :   and  Good- 
title  ex  dem.  Daniel  v.  Miles,  £,468 

RULES. 
See  Day-Rules,  and  Prac- 
tice, No.  i,  ((C 

RUNAWAY  PAUPER. 
See  Pooh-RatfJ  No.  3. 


SALE  OF  DEBTS. 
See  Bankrupt,  No.  2;    and 
Anstey  v.  Marden,  £.  426 

SALE  NOTE. 

A  sale  note  or  memorandum  on 
the  sale  of  goods,  is  not  required 
to  be  signed  by  both  parties,  but 
only  by  the  parties  to  be  charged 
therewith,  under  the  39  Car.  If. 
c.  3.  s.  17  j  aliter  of  a  promise  to 
pay  the  debt  of  another,  which 
comes  under  the  4th  section  of 
that  statute.  Egerton  v.  Matthews 
and  Another,  H.  45  Geo*  HI.       389 

SALE  OF  STANDINGCROP, 

see  Trepass,  No.  5«  and 
Crosby  v.  Wadsworth,  7\  $5^ 

SCIRE  FACIAS. 

1.  Whether  the  suit  against 
the  principal  be  by  bill  or  ori- 
ginal, the  venue  inaja.ya.  may 
be  in  Middlesex  ;  for  a  *ri.  Jo.  be. 
ing  a  local  action  founded  upon 
a  record,  the  proper  venue  is, 
wheie  the  record  (i.  c.  the  recog- 
nizance of  bail)  is,  and  that  re- 
cognizance in  the  K.  B.  is  a  record 
in  Middlesex.  Coxeter  and  Another 
v.  Burke,  M.  14 

2.  See  Annuity,  No.  2  ;  and 
Howell  and  Another  v.  Stratta*  a*d 
Another,  M.  66 

3.  See  Practice,  No.  4;  and 
Wiltoughby  v.  Sainton,  7*.  66$ 

SEPARATION. 
See  Baron  and  Feme,  No.  s. 

S£AL,OFFICE. 

No  holiday  at  the  Seal-office  on 
the  first  day  of  Easter  Term,  and 
no  extra  fee  can  be  demanded. 
The  remedy  of  the  party  is  by 
motion.*  Seal  Office.  Holidays,  £T. 
45  Geo.  IU,  403 

SEAMEN. 
See  Stat.    31  Geo.   IT.   c.  10,  s. 
30  ;  and  Walsh  v.  Toxtoin  and  Ano- 
ther,   T.  637 
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STATUTES, 

SETT-OFF. 
&*. Practice,    No.   2  ;    and 
Often  V.  Imw,  T.  668 

SETTLEMENT. 

B.  a  pauper  and  his  family, 
comes  into  a  parish  under  a  certi- 
ficate, and  hat  a  son  W.  born 
there,  who  quits  his  father's  fa- 
mily, marries,  and  has  children, 
and  after  the  death  of  B.  the  son 
of  W.  is  bound  apprentice  to,  and 
serves  with  him.  Held,  he  gains 
a  settlement  ;  for  W.  was  remov- 
able, and  not  protected  by  the 
certificate.  The  King  v.  think** 
litanls  of  Mortlakc,  £.  45Gw.HI. 
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SHIPS  REGISTER. 
S<€  Registry,  No.  i. 

SHERIFF. 
See  Practice,  No.  17. 

SPECIAL  CAPIAS. 
ee  Practice,  No.  23. 

SPECIAL  PROPERTY. 
See  Trover,  No.  2;    and  Hop- 
kinson  v.  Gibson,  M.  202 

STAMP. 

Where  an  attorney  had  wholly 
prepared  and  signed  a  bond  to 
pay  money  to  his  client,  upon  a 
wrong  stamp,  he  was  compelled, 
upon  motion,  to  put  a  proper 
stamp  upon  it ;  but,  though  the 
only  subscribing  witness  was  his 
own  servant,  at  the  time  of  the 
execution,  the  court  refused  to 
admit  the  execution  ot  the  bond  ; 
he  swearing  that  he  did  not  then 
know  where  such  witness  resided* 
Cuilliam  v.  Burnett.  M.  45  Gee  III. 

*SS 

STATUTES, 

1.  24  Geo.  III.  c.  44,  see  Con- 
stable and  Notice. 

2.  44  Geo.  111.  c.  xo8.  £«  In- 
solvent Act  :  and  Ex  parte  M. 
Wilkins,  M.  62 


STATUTW. 


*«* 


3.  44  fro.  III.  c,  108.  See  In- 
solvent j  and  Tx  parte  Abraham 
Ergas,  and  Ex  parti  7,  Evans  and 
Others. 

4.  44  Geo.  III.  c.  95.  See  In- 
fant,   No.  i. 

5.  43  Geo.  III.  c.  $5,  s:  10, 
On  an  inquisition  to  assess  da- 
mages to  the  proprietors  for  the 
possession  of  lands,  &c.  taken 
for  the  use  of  government,  under 
the  stat.  43  Geo.  III.  c.  55,  sT  10, 
called  the  general  defence  act, 
a  compensation  in  a  gross  sunt 
cannot  be  awarded,  but  it  must 
be  by  an  annual  compensation 
in  the  way  of  rent  to  be  paid  to 
the  persons  entitled  to  the  land  ; 
and  the  inquisition  will  be  bad, 
if  all  the  parties  interested  are 
not  summoned  and  properly  com- 
pensated. Bingham  v.  Serb,  Af. 
45  Geo.  III.  129 

6.  37  Geo.  III.  c.  31.  See  At- 
torney, Ex  parte  W.  Saunders, 
M.  154 

7.  Of  Limitations.  ^Eject- 
ment, No.  1;  and  Doedem.  George 
and  fVtfev.  Jesson. 

8.  42  Geo.  III.  c.  90,  s.  41 ;  and 
43  Geo.  Ill*  c.  82,  s.  44.  See 
Master  and  Servant,  No.  1  ; 
M.  238 

9.  29  Gro.  III.  c.  33.  s.  7.   241 

10.  6  Geo.  HI.  c.  31,  s.  1.  See 
Poor.  246 

11.  43  Eliz.  c.  2  ;  and  10  A /trie 9 
c.  6.    See  Poor-Rate,  No.  2. 

12.  5  do.  I.  c.  8,  s.  1.  See 
Poor-Rate,  No.  3. 

13.  18  Eliz.  c.  5.  s.3.  See  In- 
formation, No.  1. 

14.  9  Geo.  III.  c.  5.  s.  3.  See 
Impress,  No.  2. 

ij.  24  Geo.  III.  c.  44,  s*  6. 
(Notice  .to  Justices.)  See  Re- 
plevin, No.  1;  and  Fletcher  v. 
Wilkim  and  Another,  H.  365 

16.  17  Car.  II.  c.  «.  See  Prac- 
tice, No.  28. 

17.  39  &  40  Geo.  III.  c.  106. 
See  Conviction,  No.  3. 

z8.  44  Geo.  Ill*  c.  to,  s.  2, 
See  Ccrn  Bounty,  No.  i  ;  and 
Sorsbie  and  Others  v.  Alunro  end 
Others,  T.  56  f 

19.  By  the  jx  Geo.ll.  c  to,  5. 
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id,  no  person  ^receiving  ^vages, 
4c.  for  the  service  of  any  •fficer, 
seaman,  or  other  person,  in  the 
royal  navy,  shall  take  or  retain 
more  tfhari  6d.  in  the  pound,  &c. 
under  a  penalty  of  50I.  This 
applies  to  a  lieutenant ;  and 
whereas,  by  subsequent  acts,  he 
is  empowered  to  draw  for, his  pay 
every  three  months,  the  agent 
who  makes  up  his  accounts  is 
entitled  to  receive  6d.  in  the 
pound  only  upon  the  balance  ac- 
tually received  and  paid  by  him, 
the  agent;  and  if,  through  mis- 
take of  the  law,  he  deducts  in 
such  case  upon  the  whole  sum 
paid  by  government,  he  is  liable 
to  the  penalty.  Walsh  v.  Toulmin 
and  Another,  T.  45  foe.  III.     607 

20.  8  k)W.  III.  c  xi,  s.  %.See 
Practice,  No. 4.  T.  66$ 

21.  *  U  9  W.  111.  c.  xi,  s.8- 
SttPtACTicE,  No.  i  ;  and  Welsh 
V.Ireland*  T.  666 

22.  4$Gi0.1ll.  c.  46.  s.  3.  See 
Practice,  No.  3, 

23.  42  Geo.  III.  c.  38,  s.  30. 
See  Appeal,  and  The  King  v. 
Shut,  T.  6*43 

STATUTE  OF  FRAUDS. 

x.  See  Sale  N«TE,  No.  i;and 
Ererton  v.  Matthew  and  Another,  H. 
**  3*9 

*.  £«*  Trespass,  No.  5. 

STEWARD, 
fee  Copy  ho  LP,  No.  5. 

STOCK. 
See  Poor-Rate,  No.  2  ;    and 

The  King  v.  St.  John's,  Maddcrmar- 
itf,  H.  *7° 

STOPPAGE  IN  TRAN. 
SITER. 
See  Trover. 

SURRENDER. 
Sec  Devise,  No.  3. 

TAKING  MONEY  OUT  OF 
COURT. 
See  Practice,    No.  $;    and 

Wardv.Lovring,  H.  49 


TRESPASS. 
TITLE,  GOOD. 

AfSPtEAClNC,   No.  it. 

TOBACCO. 
See  Trover,  No.  4. 

TOLL. 

See  Action'  on  the  Case,  No. 
5 ;  and  the  Bailiff,  &c.  of  Tewks- 
bury  v .  Diston,  E.  508 

TRESPASS. 

1.  See  No  tick,  and  Stat.  24 
Geo.  II.  c.44  ;  and  Jones  v.Faugh- 
an,  M.  6 

2  See  Nuisance  ;  and  Raiies 
v.  Townsend,  M.  -  9 

4.  See  Costs,  No.  3;  and 
Ward  v.  Mallender,  M.  63 

4.  Smble,  an  extra  exciseman 
is  entitled  to  notice  under  the 
excise  laws,  on  actions  brought 
against  him  for  any  thing  done  in 
pursuance  of  any  of  the  excise 
laws ;  or  at  least,  he  is  entitled 
to  it,  as  a  person  acting  under  an 
excise  officer,  if  he  is  sent  to 
make  a  search  in  a  boat  coming 
on  shore,  though  no  excise  offi- 
cer* appointed  by  warrant  from  the 
board  be  present.  Clements  and 
Wife  v.  Keen,  tf.    45  Gw.  III.  220 

5.  A-  by  parol,  agrees  to  sell 
B.  a  standing  crop  of  grass  for 
20  guineas,  B.  is  to  mow  it  and 
to  make  it  into  hay,  but  no  time 
is  fixed  for  the  mowing,  or  for 
the  payment  of  the  money,  nor  is 
possession  of  the  close  given.  A • 
afterwards  gives  B*  notice  that 
he  shall  not  have  the  grass,  and 
sells  it  to  C— B.  enters  privily, 
and  cuts  part  of  the  grass :  A.  then 
gives  notice  to  him  not  to  mow  j 
and  C.  'under  the  direction  of  A . 
mows  and  carries  off  the  same. 
Held,  that  B.  cannot  have  tres- 
pass quare  clausum  fregit,  nor  dt 
bonis  asportatis,  for  it  is  a  contract 
for  an  interest  in  or  concerning 
lands  under  the  4th  section  of  the 
statute  of  frauds,  29  Car.  II.  c.  3. 
and  not  being  in*  writing,  and 
being  executory,  A.  might  well 
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discharge  it.  Crosby  v.  Wadsworth, 
T.    45  &»-"!•      '  *59 


TRESPASS  DB  BONIS 
PORTATIS. 


AS. 


One  who  has  built  a  bridge  for 
public  use  on  the  soil  of,  and  un- 
der a  grant  of  liberty  for  that  pur- 
pose from  another,  may  maintain 
trespass  de  bonis  asportatis,  against  a 
wrong  doer  who  pulls  down  part 
of  it,  and  takes  away  the  mate- 
rials of  which  it  was  built.     For 
when  severed  from   the  bridge, 
the  property  in  the  materials  re- 
verts to  the  original  owner,    //ar- 
xison  v.  Parker  and  Another,  H.  45 
Ceo.  III.  262 

TROVER. 

*  i.    See    Common    Carrie*, 
No.  x. 

1.  Where  a  colonel  had  pur- 
chased horses  for  government,  and 
they  being  approved  of  by  the 
proper  inspecting  officer,  were 
sent  under-  the  care  of  a  serjeant 
to  the  receiving  depfit  for  his 
rnajestf's  use,  held,  that  the  co- 
lonel had  not  such  a  special  pro- 
perty a*  to  maintain  trover  for 
one  of  them  which  was  taken  out 
of  the  possession  of  the  serjeant 
as  a  distress  for  a  turnpike  toll. 
Hopkinson  v.  Gibson ,  H.  45  Geo.  III. 

10  a 
3.  See  Bankrupt,  No:  3. 
4*  Where  A.  a  broker,  purchas- 
ed tobacco-  for  B.  ancf  placed  it  in 
the  king's  warehouse  in  his  own 
name,  and  then  transferred  it  in- 
to the  name  of  C.  as  a  pledge, 
.     held  that  B,  after  demanding  the 
tobacco  of  C.  and  his  refusal  to 
deliver  it  up,  might  well  main- 
tain trover  j-   for  the  taking  Jhc 
transfer  of  the  tobacco  is  a  con- 
version, although  the  same  re- 
mained in  the  king's  warehouses, 
the  duties  not  being  paid  thereon. 
M'Combiev.  Davits,  r.^tWlII. 

5«  Where  goods  from  abroad 
arc  consigned  to  a  factor  to  sell 
under  a  bill  of  lading,  though  he 
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may  indorse  the  bill  of  lading  to 
a  vendee,  yet  he  cannot  assign 
it  merely  as  a  pledge.  The  mer- 
chant who  takes  the  indorsement 
of  a  bill  of  lading  should  require 
to  see  the  letter  in  which  it  was 
sent,  and  look  to  the  title  which 
the  indorser  lias,  whether  as> 
factor  or  vendee.  Neteson  v.  . 
Thornton,  H.  4c  Geo.  III.  307 

6.  A.  sells  all  his  starch  to  £., 
at  so  much  per  cwt.  by  bill  at 
two  months,  allowing  fourteen 
days  for  the  delivery,  and  orders 
his  warehouse-keeper  to  weigh 
and  deliver  all  his  starch  to  B* 
who  in  consequence  thereof,  ob- 
tains the  delivery  of  a  part,  and 
before  the  whole  is  weighed  and 
delivered,  becomes  bankrupt  9 
held,  that  A.  may  refuse  to  deliver 
the  residue  which  is  unweighed* 
the  delivery  of  part  not  being  si 
constructive  delivery  of  the  whole,; 
where  any  thing  remains  to  be 
done,  as  weighing,  to  ascertain 
the  price.  Hanson  and  Another  v. 
Meyer,  T.  45  &?.  111.  6*10 


VENUE- 

1.  Fee  Sci.  Fa.  No.  1,  and 
Pleading,  No.  i. 

a.  See  Practice,  N0.N4;  and 
Preston  and  Others  v.  Stratton  and 
Others,  M.  157 

3.  5«  Practice,  No.  32  ;  and 
Price  and  Others  v.  H'oedburn,    H, 

447 
VERDICT. 

1.  Where  a  verdict  is  taken  for 
a  fixed  sum,  subject  to  an  arbitra- 
tion, and  the  arbitrator,  through 
mistake  of  his  power,  awards*  a- 
larger  sum  to  the  plaintiff,  the 
court  will  permit  the  plaint  if}, 
upon  motion,  to  enter  the  judg- 
ment for  the  sum  in  the  verdict, 
the  arbitrator  st.nting  in  an  affida- 
vit, thar  he  considered  only  the 
subject  matter  of  the  cause  refer- 
red.. Bonner  V.  Charlton*  M.  4e 
Geo.  III.  f 

2.  See  Costs,  No.  3;  andrtW 
v.  Ma/lender,  M.  63 

4  * 


7i4  WATER,  RIGHT  TO. 

.  VERDICT  xor  PLAINTIFF, 
with  COSTS  to  theDE. 

FENDANT. 
See  Costs,  No.  6  j  and  Anony- 
mous, H.  361 

USE  and  OCCUPATION. 
&<r  Pleading,  No.  16;  svpdthc 
King  v.  Frazer,  E.  462 

WAIVER. 
See  Practice,    No.  22  5   and 
Haire  v.  Goodman,  H.  391 

WARRANT. 
Fee  Master  and  Servant, 
No.  1. 

WARRANTY. 

1.  See  Insurance  of  Life, 
No.  1. 

a,  See  Assumpsit,  No.  si  and 
Morris  v.  Lithgoe,  E.  395 

3.  ^Insurance,  N0.3  ;  and 
Le  Mesurierv.  Vaughan,  E.        492 

WATER,  RIGHT  TO. 
See  Action   on  the  Cash, 
No.  3  5  and  Bealey  v.  Shaw,  H.  321 


WRIT  OF  ERROR* 

WILL 

1 .  See  D  e v  1  s  E  generally. 

i.   See  Devise,    No.  1 1  i'i 

Dpedem.  of  T.  Stopfer  d  v.  &  Jfif. 

ford  and  Another,  Af.  9: 

j.   See  Devise,    No.  2;  aid 

Pilrton  v.   VicJUrs  and  Others,  *■ 

WITNESS. 
Where  an  attorney  had  who! if 
prepared  and  sjgned  a  bond  to  pay 
money  to  his  client,  upon  a  wroa£ 
stamp  he   was   compelled  upo.i 
motion  to   put   a   proper   stamp 
upon  it ;  but,  though  the  only 
subscribing  witness  was  his  own 
servant,  at  the  time  of  the  ese* 
anion,  the  court  refused  to  coo. 
pel  him  to  admit   the  execution 
of  the  bond,   he  swearing,  that 
he  did  not  then  know  where  such 
witness  resided.     GuiUiami.Ber- 
net,  At.  45  Geo.  111.  itf 

WRIT  OF  ERROR. 

1.  £tc  Practice,  No.  9. 

2.  Su  Practice,  No.  if  j  «d 
Barnard  f.  f.  v.  Guy,  H.      W 
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Page  4t0,  41f,  414,  416,  first  line,  for  Hilary  Tern,  r—A  EasttrTmm* 
Puge  593,  for  tbc  King  v.  Marsac,  rca<)  'the  King  ▼.  Bris+c. 
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